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PUBLIC SERVICE COMMISSIONS. 


ALABAMA. 
Public Service Commission. 
Hucu Wuuirs, President, Montgom- 
ery. 
FranK P. MorGan, Associate Com- 
missioner, Montgomery. 


H. F. Lee, Associate Commissioner, 
Montgomery. 





LaMsaR. WILEY, 
gomery. 

I. ’. McDonneELL, Chief Enginee:. 

C. L. RitrennouseE, Asst. Engineer. 

M. L. Cooper, Utility Accountant. 

J. O. Hampy, Railroad and Motor 
Carrier Accountant. 

. H. ALLDREDGE, Examiner and 
Chief Rate Expert. 


Secretary, Mont- 





ARIZONA. 
Corporation Commission. 


W. D. Ciaypoot, Chairman, Phoenix. 

Amos A, Betts, Commissioner, Phoe- 
nix. 

LorEN VAUGHN, Commissioner, Phoe- 
nix. 





F. J. K. McBrink, Secretary, Phoenix. 

C. F, Kina, Asst. Secretary, Phoenix. 

J. ELMER JOHNSON, Asst. Secretary, 
Phoenix. 

L. G. Retr, Rate Expert. 





ARKANSAS. 
Railroad Commission. 


Ep. Harper, Chairman, Camden. 
W. E. Fioyp, Little Rock. 
Cray S. HENDERSON, Little Rock. 





R. C. Daron, Secretary, Parkin. 
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CALIFORNIA. 
Railroad Commission. 


Leon O. WuHiITSELL, President, Cali- 
fornia State Bldg., Civic Center, 
San Francisco. 

CrypE L. Seavey, California State 
Bldg., Civie Center, San Francisco. 

Ezra W. Decoro, San Francisco. 

Tuomas §S. Lourrit, San Francisco. 

WiLu1AM J. Carr, Pasadena. 





H. G. MatuHewson, Secretary, Cali- 
fornia State Bldg., Civic Center, 
San Francisco. 

W. J. Hanprorp, Examiner. 

Wma. T. SATTERWHITE, Examiner. 

W. R. WitiiaMs, Examiner. 

THos. M. GANNON, Examiner. 

RecInaLp L. VAUGHAN, Examiner. 

I. H. Rowe, Examiner. 

W. P. Geary, Rate Expert. 

W. C. FaNKHAUSER, Financial Ex- 
pert. 

Cart I. Wueat, Attorney. 

E. T. McGertican, Chief Auto Stage 
Dept. 

Henry A. Frazier, Recorder. 

A. G. Mort, Chief Engineer. 

A. V. Gutttou, Asst. Chief Engineer. 

CuARLES GRUNSKY, Gas and Electric 
Engineer. 

M. R. MacKatt, Hydraulic Engineer. 

A. B. Fry, Teleph. & Teleg. Engi- 
neer. 

J. G. Hunrer, Transportation Engi- 
neer, 

P. E. Durour, Valuation Engineer. 

A. T, Pretrey, Official Reporter. 





COLORADO. 
Public Utilities Commission. 


Orto Bock, Chairman, State Office 
Bldg., Denver. 

Danie S, Jones, State Office Bldg., 
Denver. 

Worrn ALLEN, State Office Bldg., 
Denver. 











vi PUBLIC SERVICE COMMISSIONS. 


Joun W. FiintHam, Secretary, Den- 
ver. 

W. C. Loss, Auditor and Statistician. 

E. S. Jonnson, Asst. Auditor and 
Statistician. 





CONNECTICUT. 
Public Utilities Commission. 


Ricuarp T. Hiacins, Chairman, West 
Hartford. 

Cuas. C. ELweELt, New Haven. 

JosePH W. ALsop, Avon. 





Henry F. Bitxines, Secretary, Hart- 
ford. 

Joun L. Cottins, Attorney. 

E. Irvine Rupp, Chief Engineer. 

JosePH P,. WapDHAMS, Transportation 
Engineer. 

ArcHeR E. KNow.ton, Electrical 
Engineer. 

Fannie E. Joyner, Auditor and Stat- 
istician. 





DISTRICT OF COLUMBIA. 
Public Utilities Commission. 


Joun W. Cuitpress, Chairman, Dis- 
trict Bldg., Washington. 

HARRISON BRAND, JR., Vice-Chair- 
man, District Bldg., Washington. 

Cot. Wirrt1AmM B. Lapbug, District 
Bldg., Washington. 





Eart V. Fisuer, Executive Secre- 
tary, District Bldg., Washington. 

Wm. M. Bribe, General Counsel. 

Ra.Pu B. FLEHARTY, Peoples Counsel. 

Byers McK. BacuMaNn, Chief Valua- 
tion Accountant. 

J. Donatp Murray, Chief Account- 
ant. 

Captain R. G. Krorz, Engineer. 

E, J. MILuicaNn, Chief Clerk. 





FLORIDA. 
Railroad Commission. 


A. S. WEtLs, Chairman, Tallahassee. 
E. S. MATTHEWS, Tallahassee. 
Mamie G. Eaton, Tallahassee. 





Lewis G. THompson, Secretary, Tal- 
lahassee. 

T. T. TuRNBULL, Counsel. 

J. H. Tencu, Rate Expert. 

A. B. GREENE, Telephone Engineer. 

FRED PETIIJOHN, Accountant. 





GEORGIA. 
Public Service Commission. 


James A. Perry, Chairman, Atlanta. 

ALBERT J. Wooprurr, Vice-Chairman, 
Decatur. 

WaLtTerR R. McDonaLp, Augusta. 

CaLvin W. PARKER, Waycross. 

Perry T. Knicut, Valdosta. 





Rost. N. Sprincrie.p, Secretary, At- 
lanta. 

E. M. Price, Rate Expert, Atlanta. 

S. J. Smirn, Je., Special Attorney, 
Commerce. 

J. HoustouN JOHNSTON, Consulting 
Engineer, Atlanta. 





HAWAIL. 
Public Utilities Commission. 


Wa ter Bratt, Chairman, Honolulu. 
ALEX. J. Gignoux, Honolulu, 
F. O. Boyer, Honolulu. 





J. R. Kenny, Secretary, Honolulu. 

F. H. Eaton, Auditor, Honolulu. 

A. R. Keer, Engineer, Honolulu. 

Smitu, Witp, & Hoppe, Counsel, 
Honolulu. 





IDAHO. 
Public Utilities Commission. 


Witt H. Gipson, President, Boise. 
Frank E. Situ, Boise. 
J. M. THompson, Boise. 





M. A. Kicer, Secretary, Boise. 
C. J. FRANKLIN, Engineer. 
Sam’L L. Newton, Rate Expert. 
J. E. McDonnet, Auditor. 
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ILLINOIS. 
Commerce Commission. 


P. H. MoynrHan, Chairman, Chicago. 
Hat. W. Trovityion, Herrin. 
Witit1aM J. Smiru, Waukegan. 
ALEx. J. JOHNSON, Chicago. 

J. Paut Kuan, Batavia. 

James R. CLARK, Bloomington. 
DANIEL JACKSON, Chicago. 





JuLIus JOHNSON, Secretary, Spring- 
field. 

Frank A. HEERMANS, Asst. Secre- 
tary. 

H. M. Sater, Transp. Rate Expert. 

W. M. Hammonp, Chief Accountant. 

C. N. PosecaTe, Chief Engineer. 





INDIANA. 
Public Service Commission. 


F. T. StIncLteton, Chairman, 401 State 
House, Indianapolis. 

J. W. McCarbie, 401 State House, 
Indianapolis. 

Howe tt E iis, 401 State House, In- 
dianapolis. 

Harvey Harmon, 401 State House, 
Indianapolis. 

C. F. McIntosu, 401 State House, 
Indianapolis. 





J. Rew McCain, Secretary, 401 State 
House, Indianapolis. 

Harry V. WENGER, Chief Engineer. 

WesBB GILBERT, Chief Accountant. 

O. L. LivincHouseE, Chief of Tariff 


Dept. 

D. E. Matruews, Chief Railroad In- 
spector. 

Wm. A. Epwarps, Director of Service. 

Ross GREENAWALT, Motor Bus In- 
spector. 





IOWA. ‘ 
Board of Railroad Commissioners. 


CHarRLes WessTER, Chairman, Wau- 
coma. 

B. M. Ricuarpson, Des Moines. 

Frep P. Wooprurr, Knoxville. 
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George L. McCauaenan, Secretary, 
Des Moines. 

J. H. Henperson, Commerce Coun- 
sel. 

W. F. Parsons, Chief Rate Clerk. 

C. B. Exuis, Statistician. 

Gro. CHARLESWORTH, Electrical En- 
gineer. 

H. A. FRANKLIN, Signal Engineer. 

J. A. Rays, Valuation Counsel. 

L. C. DonoHog, Superintendent, Motor 
Carrier Department. 





KANSAS. 
Public Service Commission. 


R, M. Picker, Chairman, Topeka. 
CLARENCE SMITH, Topeka. 

JoHN H. CrawrorD, Topeka. 

W. B. Datton, Topeka. 

W. C. Micxar, Topeka. 





C. H. Benson, Secretary, Topeka. 

J. W. Scorr, Chief Accountant. 
JOHN H. FrLetcuer, Chief Engineer. 
H. R. ZIMMERMAN, Asst. Engineer. 
Joun M. KinKet, General Counsel. 
C. J. Putt, Attorney. 

Cuas. B. RANDALL, Asst. Counsel. 





KENTUCKY. 
Railroad Commission. 


Moses R. GLENN, Ist Dist. Chair- 
man, Dawson Springs. 

Oscar VEsT, 2nd Dist., Carrolton. 

Tom. H. Launon, 3rd Dist., Catletts- 
burg. 





Lucite Tosin, Secretary, Frankfort. 
Joun F. Ducan, Rate Clerk, Louis- 
ville. 





LOUISIANA. 
Public Service Commission. 


Francis WILLIAMS, Chairman, New 
Orleans. 

Dubey J. LEBianc, Abbeville. 

Harvey G. Fretps, Farmerville. 





Henry JASTREMSEI, Secretary, Baton 
Rouge. 
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viii PUBLIC SERVICE COMMISSIONS. 


MAINE. 
Public Utilities Commission. 
Apert J. Stearns, Chairman, Nor- 
way. 
Hersert W. TrRaFtTon, Augusta, 
ALBERT GREENLAW, Augusta. 





GeorGE F, Grippines, Clerk, Augusta. 
AtBertT E. Lams, Chief Accountant. 
Joun E. Goopwin, Chief Engineer. 
Frank J. McArpte, Chief Rate Dept. 
ELMER E. ParKMAN, Chief Inspector. 





MARYLAND. 
Public Service Commission. 
Harotp FE, West, Chairman, Munsey 
Bldg., Baltimore. 
J. FRANK HARPER, Munsey Bldg., 
Baltimore. 
STEvART PurRceLL, Munsey Bldg., 
Baltimore. 





FRANK Harrer, Executive Secretary, 
Munsey Bldg., Baltimore. 

THomas J. TINGLEY, People’s Coun- 
sel. 

H. Cart Worr, Chief Engineer. 





MASSACHUSETTS. 


Commissioners of the Department 
of Public Utilities. 


Henry C. Attwitt, Chairman, 167 
State House, Boston. 

Everett E. STONE, 167 State House, 
Boston. 

LeonarD F, Harpy, 167 State House, 
Boston. 

Lewis GOLDBERG, 167 State House, 
Boston. 

Henry G. WELLS, 167 State House, 
Boston. 





AnpRew A. HIGHLANDS, Secretary, 
167 State House, Boston. 
Danie F. Davies, Chief Accountant. 





MICHIGAN. 
Public Utilities Commission. 


Stipney FE. Doyte, Chairman, New 
State Office Bldg., Lansing. 





JAMES Bice, New State Office Bldg., 
Lansing. 

Byron P. Hicks, New State Office 
Bldg., Lansing. 

Rozerr H. Dunn, New State Office 
Bldg., Lansing. 

SaMUEL OpeELL, New State Office 
Bldg., Lansing. 





J. Cart SHEL, Secretary, New State 
Office Bldg., Lansing. 

JANE THOMPSON, Asst. Secretary. 

J. K. PerreNncI“yt, Acting Chief Engi- 


neer. 

Grove M. Rouse, Chief Bus Inspec- 
tor. 

Foster M. WINTERMUTE, Chief Rate 
Inspector. 

E. A. CALKINs, Statistician. 

JOHN J. NorMAN, Chief Telephone In- 
spector. 





MINNESOTA. 


Railroad and Warehouse 
Commission. 


O. P. B. Jacospson, Chairman, State 
Capitol, St. Paul. 

F. W. Matson, State Capitol, St. 
Paul. 

C. J. Lauriscu, State Capitol, St. 
Paul. 





Tuos. Yapp, Secretary, St. Paul. 

G. G. Grant, Director of Personnel. 

A, L. FLINN, Rate Expert. 

D. F. JURGENSEN, Engineer. 

L. R. Birney, Statistician and Ac- 
countant. 

G. A. Younequist, Attorney General. 





MISSISSIPPI. 
Railroad Commission. 


C. M. Morcan, President, Hatties- 
burg. 

S. B. ALEXANDER, Rolling Fork. 

W. R. Scort, Mathiston. 





Pact D. P. Spearman, Secretary, 
Jackson. 
M. C. Moore, Rate Expert, Jackson. 
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PUBLIC SERVICE COMMISSIONS. 


MISSOURI. 
Public Service Commission. 


Atmon Ineo, Chairman, Capitol Bldg., 
Jefferson City. 

D. F. Catres, Capitol Bldg., Jeffer- 
son City. 

S. M. Hurcutson, Capitol Bldg., Jef- 
ferson City. 

J. H. Porter, Capitol Bldg., Jeffer- 
son City. 

D. D. McDonatp, Gen. Coun., Capitol 
Bldg., Jefferson City. 





J. W. CAMPBELL, Secretary, Capitol 
Bldg., Jefferson City. 

H. W. Ross, Chief Accountant. 

G. B. CoLEMAN, Accountant. 

A. L. HouLenan, Accountant, 

H. B. Lysacut, Accountant. 

A. J. BaraGrioia, Accountant. 

F, M. PLake, Chief Engineer. 

B. F. Scuaserc, Assistant Engineer. 

E. E. Towes, Assistant Engineer. 

W. K. FREUDENBERGER, Assistant En- 
gineer. 

J. E. Franpers, Assistant Engineer. 

M. M. Burtey, Assistant Engineer. 

H. E. Roperts, Assistant Engineer. 





MONTANA. 


Board of Railroad Commissioners 
and Public Service Commission. 


DANIEL Boye, Chairman, Helena. 
LEoNARD C. YounG, Helena. 
LEE DENNIS, Helena. 





Franois A, Sitver, Secretary-Coun- 
sel, Helena. 

R. F. McLaren, Asst. Secretary. 

H. B. ScHAEFER, Traffic Expert. 

Frep E. Buck, Chief Engineer. 

GRANT REED, Auditor. 





NEBRASKA. 


State Railway Commission. 


Cuartes A. RANDALL, 
State Capitol, Lincoln. 


Chairman, 
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JoHN E. Curtiss, Vice-Chairman, 
State Capitol, Lincoln. 

JoHN H. MILLER, State Capitol, Lin- 
coln. 





LeonaRD D. DENSMORE, 
State Capitol, Lincoln. 

U. G. Powett, Rate Expert. 

B. E. Forses, Chief Engineer. 

V. L. Taytor, Assistant Engineer. 

I. J. DEvor, Chief Accountant, 

HucH LaMaster, Counsel. 


Secretary, 





NEVADA. 


Public Service Commission. 


J. F. SHAUGHNESSY, Chairman, Car- 
son City. 
Gro. W. MALOonE, Reno. 





Frank B. Warren, Secretary, Car- 
son City. 
F. O. Broiz1, Engineer, Reno. 





NEW HAMPSHIRE. 
Public Service Commission. 


Joun W. Storrs, Chairman, Concord. 
Frep H. Brown, Concord. 
MayLanp H. Morse, Concord. 





Witt1amM W. TIRRELL, Clerk-Account- 
ant, Concord. 
D. Watpo Wuirs, Engineer, Concord. 





NEW JERSEY. 
Board of Public Utility Commis- 


sioners. 


JosePpH F. AUTENRIETH, President, 
Jersey City. 

FREDERICK W. GNICHTEL, Trenton. 

CHARLES BRowNE, Princeton. 











x PUBLIC SERVICE COMMISSIONS. 


ALFRED N. Barpenr, Secretary, Tren- 
ton. 

Joun O. Bicetow, Counsel, State 
House, Trenton; 1060 Broad Street, 
Newark. 

PHILANDER Betts, Chief Engineer, 
State House, Trenton; 1060 Broad 
Street, Newark. 

NATHANIEL SOFMAN, Chief Account- 
ant, State House, Trenton; 1060 
Broad Street, Newark. 





NEW MEXICO. 
State Corporation Commission. 


Max FEeRNANDEz, Chairman, Santa 


e. 
Hvuenr H. WitiiaMs, Santa Fe. 
Bontracio Montoya, Santa Fe. 





J. D. FERNANDEZ, Clerk, Santa Fe. 
CHARLES LAs, Rate Clerk, Santa Fe. 
Rosert C. Dow, Attorney General 





NEW YORK. 
Department of Public Service 


Metropolitan Division (Transit 
Commission ). 


Leon G. Goptey, 270 Madison Ave., 
New York City. 

CHARLES C. Lockwoop, 270 Madison 
Ave., New York City. 





JAMES B. WALKER, Secretary, 270 
Madison Ave., New York City. 

CLARENCE M. Lewis, Counsel. 

Wa. C. Lancaster, Chief Engineer. 

DanteL L. TurNeER, Consulting Engi- 
neer. 

Frep W. Linpars, Chief Accountant. 





NEW YORK. 
Department of Public Service 
State Division 
Public Service Commission. 


Witiram A. PRENDERGAST, Chairman, 
100 State St., Albany; 120 Broad- 
way, New York. 





Witt1am R. Pootey, Albany. 
GrorGe R. Van NAMEE, Albany. 
GeorGcE R. LUNN, Albany. 

NEAL BREWSTER, Albany. 





Francis E. Roperts, Secretary, 100 
State St., Albany. 

CuarLes G. BLAKESLEE, Counsel. 

CHARLES R, VANNEMAN, Chief Engi- 
neer. 

WALTER J. FITZPATRICK, Accountant. 





NORTH CAROLINA. 
Corporation Commission. 


WittiamM T. Lee, Chairman, Raleigh. 
GeorGE P. PEt, Raleigh. 
A, J. MAXWELL, Raleigh. 





R. O. Serr, Clerk, Raleigh. 
W. G. Womste, Rate Specialist. 
I, M. Battey, Legal Advisor. 





NORTH DAKOTA. 
Board of Railroad Commissioners. 


Fay Harpine, President, Bismarck. 
C. W. McDonneELL, Bismarck. 
Ben C. Larkin, Bismarck. 





Mary E. Parsons, Secretary, Bis- 
marck, 

Hore Snyper, Chief Clerk. 

T. C. Mappen, Commerce Counsel. 

E. H. Morris, Chief Engineer. 

Cuas. F. MartTIN, Statistician. 

E. M. Henpricks, Traffic Expert. 





OHIO. 
Public Utilities Commission. 


WiLttaM KLINGER, Columbus. 
James W. HorrMan, Columbus. 
Frank B. MAULLER, Columbus. 





J. B. Duaan, Secretary, Columbus. 

Davip ArcHER, Asst. Secretary, Co- 
lumbus. 

A. M. CaLtanp, Attorney. 
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PUBLIC SERVICE COMMISSIONS. 


OKLAHOMA. 
Corporation Commission. 
Frep CapsHaAw, Chairman, Oklahoma 
City. 
F. C. Carter, Oklahoma City. 
C. C. Cuitpers, Oklahoma City. 





E. D. Hicks, Jr., Acting Secretary, 
Oklahoma City. 
E. S. Ratiirr, Attorney for Commis- 


sion. 
PauLt A. WALKER, Attorney, R. R. 
Rate Dept. 
H. E. Womack, Auditor. 
A. I. THompson, Railroad Engineer. 
B. Ricuarpson, Telephone Engineer. 





OREGON. 
Public Service Commission. 


Epwarp OsTRANDER, Chairman, West- 
ern District, Salem. 

Hyten H. Corey, Eastern District, 
Salem. 


Louis E. Began, State at Large, 








Salem. 
Herbert H. Havser, _ Secretary, 
Salem. 

PENNSYLVANIA. 


Public Service Commission. 


Wma. D. B. Atnry, Chairman, Harris- 
burg. 

S. Ray SHELBy, Uniontown. 

JAMES S. BENN, Philadelphia. 

J. W. Brown, Lancaster. 

SAMUEL WALKER, Butler. 

EMERSON COLLINS, Williamsport. 

Cuagtes H. Younc, New Castle. 





JOHN G. Hopwoop, Secretary, Harris- 
burg. 

JOHN Fox Wess, Counsel, Harris- 
burg. 





xi 


W. Y. Brannineo, Assistant Counsel, 
Williamstown. 

B. F. Morcat, Chief, Bureau of Ac- 
counts and Statistics. 

E. M. VAte, Chief, Bureau of Public 
Convenience. 

F. HeRBert Snow, Chief, Bureau of 
Engineering. 

Pau E, FICKENSCHER, Chief, Bureau 
of Rates and Tariffs. 

Joun P. Dononey, Chief, Bureau of 
Accidents. 





PHILIPPINE ISLANDS. 


Public Service Commission. 


JUDGE MARIANO Cul, Commissioner, 
Manila. 

Jupce M. V. Det Rosario, Associate 
Commissioner, Manila. 
JupceE Roman A. Crvz, 
Commissioner, Manila. 


Associate 





ATTORNEY Rogerto RecGara, Secre- 
tary, Manila. 


ViceNTE G. MaAnao, Naval Engi- 


neer. 
VICENTE P. MARASIGAN, Electrical 
Engineer. 
Pepro M. 
Engineer. 
IrRINEO J. REYES, Auditor. 
ViceNTE SIAN MILuiza. Attorney. 


Tetmo, Asst. Electrical 





PORTO RICO. 


Public Service Commission. 


Micuet A. MuNoz, President, San 
Juan. 

Fitiro L. pE Hostos, San Juan. 

Ricarpo NARVAEZ Rivera, San Juan. 

LeopoLtpo Figueroa, San Juan. 


JAIME SIFRE, San Juan. 


L. F. pE Vizcarronpo, Secretary, San 
Juan. 

ANTONIO RomMERO MorENO, Engineer. 

SaLvapoR ANTONETTI, Accountant. 
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RHODE ISLAND. 
Public Utilities Commission. 
State Office Bldg., Providence. 


WittiAM C. Buiss, Chairman. 
Samuet E. Hupson, Commissioner. 
Rogpert F. RopMan, Commissioner. 





GeorGeE A. CARMICHAEL, Secretary. 





SOUTH CAROLINA. 
Railroad Commission. 


Sam C. BLease, Chairman, Columbia. 

J. H. Nance, Vice-Chairman, Colum- 
bia. 

Joun C. Coney, Columbia. 

J. E. BEAMGuUARD, Columbia. 

EarLe R. ELLERBE, Columbia, 

R. H. McApams, Columbia, 

T. H. Tatum, Columbia. 





J. P. Darsy, Secretary, Columbia. 

R. S. Greer, ‘Rate Clerk. 

B. H. Barre, Gas and Electric Engi- 
neer. 

W. W. Goopman, Superintendent, 
Motor Transportation. 





SOUTH DAKOTA. 
Board of Railroad Commissioners. 


D. E. BrissBInge, Chairman, Pierre. 
J. J. Murpny, Vice-Chairman, Pierre. 
J. W. RaisH, Pierre. 





E, F. Norman, Secretary, Pierre. 
H. A. Hanson, Accountant. 
Ross MILLER, Engineer. 

R. L. Dittman, Counsel. 





TENNESSEE. 
Railroad and Public Utilities 


Commission. 


Harvey H. HANNaAuH, 
Nashville. 

L. D. Hitt, Nashville. 

Porter DuNLAP, Nashville. 


Chairman, 





PUBLIC SERVICE COMMISSIONS. 


D. B. THomas, Secretary, Nashville, 
J. O. HeNnDLEY, Rate Expert. 

Roy H. Breer, Attorney. 

F. G. Proutt, Engineer. 

Matcotm R. WILLIAMS, Engineer, 

T. Girpert Ray, Auditor. 





TEXAS. 
Railroad Commission. 


CraRENcCE E. Gritmore, Chairman, 
Austin. 
C. V. Terrett, Commissioner, Austin. 


Lon A. SmiTH, Commissioner, Austin. 





C. F. Peret, Secretary, Austin. 

R. D. Parker, Chief Supervisor, Oil 
& Gas Division, Austin. 

L. A. GUERINGER, Engineer, Austin. 

C. L. Stone, Chief Engineer, Gas 
Utilities Division. 

Mark MARSHALL, Director, Motor 
Transportation Division, Austin. 

W. A. WEEKs, Accountant. 

Hon. CLAvuDE Pottarp, Attorney Gen- 
eral. 


UTAH. 
Public Utilities Commission. 


Etmer E. CorFMANn, President, Salt 
Lake City. 

Tuomas E. McKay, Salt Lake City. 

Greorce F. McGonacte, Salt Lake 
City. 





Frank L. Oster, Secretary, Salt 
Lake City. 





VERMONT. 
Public Service Commission. 


Henry B. SHaw, Chairman, Burling- 
ton. 

Ext H. Porter, Wilmington. 

Ernest H. West, Dorset. 





Katuryn M. Levarn, Clerk, Mont- 
pelier. 








XUM 


PUBLIC SERVICE COMMISSIONS. xiii 


VIRGINIA, 
State Corporation Commission. 


LestER Hooker, Chairman, Rich- 
mond. 

Louis 8S. Epes, Richmond. 

Wma. MEADE FLETCHER, Richmond. 





Ricuarp T. Wirson, Clerk, Richmond. 

H. E. Ketner, Commerce Counsel, 
Richmond. 

C. M. Cuicuester, Counsel to the 
Commission, Richmond. 

G. C. Boyer, Engineer, Richmond. 





WASHINGTON. 
Department of Public Works. 


JOHN C. DENNEY, Director, Olympia. 

C. Rea Moore, Supervisor of Public 
Utilities, Olympia. 

JAMES P. NEAL, Supervisor of Trans- 
portation, Olympia. 





C. E. Van EttTEn, Secretary, Olympia. 

C. R. Lonercan, Chief of Traffic Di- 
vision, Olympia. 

F. H. Crappock, Chief Engineer. 

R. E. OsrRaNDeER, Examiner, Olympia. 





WEST VIRGINIA. 
Public Service Commission. 


I. Wane CorrMan,' Chairman, 
Charleston. 

James J. Divine, Charleston. 

C. E. NETHKEN, Charleston. 





A. B. Moore, Secretary, Charleston. 

F. M. Livezey, Attorney, Huntington. 

E. V. Wutramson, Statistician, 
Charleston. 

JAMES ImBopdEN, Chief Engineer, 
Charleston. 





WISCONSIN. 
Railroad Commission. 


Lewis E. Gertie, Chairman, Madi- 
son. 

ADOLPH KANNEBERG, Madison. 

A. R. McDona.p, Madison. 





Wm. M. Dinneen, Secretary, Madi- 
son. 

G. C. Matuews, Director, Statistical 
and Securities Division. 

C. A. Hatsert, Chief Engineer, Rail- 
road and Utilities Division. 

Wan. F. Eumann, Chief, Railroad, 
Traffic and Rate Division. 





WYOMING. 
Public Service Commission. 


CLaupE L. Draper, Chairman, 
Cheyenne. 

FENIMORE CHATTERTON, Cheyenne. 

C. H. McWHINNIE, Cheyenne. 





W. O. CaRLETON, Secretary, Cheyenne. 
W. O. Witson, Attorney General, 
Cheyenne, . 











ABBREVIATIONS OF COMMISSION 


REPORTS 
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WASHINGTON DEPARTMENT OF PUBLIC WORKS. 


DEPARTMENT OF PUBLIC WORKS EX REL. 
PATRONS 
v. 
PUGET SOUND POWER & LIGHT COMPANY. 
[No. 6009.] 


Rates — Telephones — Nonsubscriber charges. 

1. A nonsubscriber charge may be made by a telephone company 
whenever a call is placed over the phone of a subscriber by one not a 
member of the subscriber’s family and who is not a subscriber to the 
telephone service, p. 3. ° 

Service — Report of interruption — Telephones. 

2. A telephone company against which complaints of interruptions 
of service had been made was required to furnish the Department each 
month with a report with all interruptions of service, the report to 
include the day and hour in which the interruption occurred, the dura- 
tion, the hour at which a report of the interruption was received, and 
by whom the report was made, p. 3. 


(January 30, 1928.] 


InvesTIcaTIon of the rates of a telephone company on com- 
plaint of the Department of Public Works; complaint dismissed. 


By the Department: This matter came on regularly for 
hearing at Oakville, Washington, on the 21st day of December, 
1927, pursuant to notice duly given to all parties, before C. 
Rea Moore, Supervisor of Public Utilities, the Department be- 
ing represented by R. E. Ostrander, Legal Assistant, Welling- 
ton Rupp, Chief Engineer, and Bliss G, Sinclair, Assistant 


Engineer; E. J. Delbridge reporting the proceedings. 
P.U.R.1928D. 1 
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The parties were represented, as follows: 

A. P. Wilson, Attorney, Montesano, for patrons; Hance 
H. Cleland, of Cleland & Clifford, Attorneys, Olympia, for 
Peoples Utility Company (Puget Sound Power & Light Com- 
pany). 

Witnesses were sworn and examined, evidence was introduced, 
and the Department being fully advised in the premises makes 
and enters the following findings of fact and order: 


Findings of Fact. 
I. 


The Peoples Utility Company is a telephone utility owned by 
the Puget Sound Power & Light Company, and offers telephone 
service in the district bounded by Centralia on the south and 
Delphi on the north, Maytown on the east, and Cedarville on the 
west. Toll connections are made at Centralia, Tumwater and at 
a point near Malone. 


II. 


Patrons of the utility complain that the hours of service are 
unreasonably short. That interruptions of service are frequent 
and of unreasonable duration, and that the company assesses for 
use of the service by nonsubscribers. 


ITT. 


The Department has in this same case entered its order fixing 
the valuation of respondent’s property, as of June 30, 1927, at 
the sum of $70,230.68, including working capital. 

IV. 


Respondent furnishes exchange service on week days from 
6:30 in the morning until 9 o’clock in the evening and on Sunday 
from 8 o’clock in the morning until 2 o’clock P. M. and from 
4 o’clock P. M. until 7 o’clock P. M. Night alarm service is 
furnished at other hours, for which a charge of twenty-five cents 
a call is made. During the year 1927 up to and including De- 
cember 17, night alarm service was assessed for a total of 579 


calls. To give 24-hour service would mean three additional op- 
P.U.R.1928D. 
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erators at a cost of approximately $2,160 per year. To offset 
this additional cost would require an increase of 50 cents per 
phone. At the hearing complainants did not express a willing- 
ness to bear such an increase. 


V. 


[1] Supplement No. 1 to Tariff No. 4, effective on February 
1, 1925, names a rate for nonsubscribers of 10 cents for the first 
5 minutes and 5 cents for each additional three minutes or 
fraction thereof. Complainant objects to this rule and particu- 
larly to the practice of the company in assessing subscribers for 
calls placed by boarders or guests. Respondent’s telephone opera- 
tions are not profitable. For the last three years its operating 
income has failed by a large sum to equal its operating expenses, 
taxes and depreciation. Within the last few years respondent 
has sustained a severe loss in subscribers. The evidence in the 
record indicates that these subscribers discontinued their ser- 
vice as a result of a rate increase. An exhibit offered by re- 
spondent indicates that nonsubscribers customarily use the tele- 
phone of a subscriber rather than go to a pay station. During 
the last six months of 1927, 120 calls were placed in the pay 
stations of Rochester, Oakville, and Little Rock. During the same 
period, 578 calls were placed by nonsubscribers over the tele- 
phones of subscribers of the same exchanges. The respondent 
company is under no obligation to furnish service to nonsub- 
scribers. In placing a telephone in a private residence, it con- 
tracts to furnish telephone service to the subscriber and the 
members of his family. It is a restricted service with a rate in 
accordance. Tariffs of respondent do not make clear the exact 
application of the nonsubscriber charge. It is, therefore, sug- 
gested that the tariffs be amended to provide for the imposition 
of a nonsubscriber charge whenever a call is placed over the 
phone of a subscriber by one not a member of the subscriber’s 
family, and who is not a subscriber to the telephone service. 

[2] The complaint as to the interruptions of service appar- 
ently relates more to the past than to the present. The Depart- 
ment is convinced that at the present time the utility is exercising 


a reasonable diligence in repairing breaks in the line. Many 
P.U.R.1928D. 
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new poles have been set in the last year and other repairs are 
now in progress. In order to definitely determine whether or 
not the utility is repairing breaks with due diligence, the De- 
partment hereby directs the utility to furnish it each month a 
report of all interruptions of service, the report to include the 
day and hour at which the interruption occurred, the duration. 
the hour at which a report of the interruption was received, 
and by whom the report was made. The utility will be expected 
to furnish this report monthly until notified by the Department 
to discontinue. 
VI. 

The Department recognizes the futility of an order in a situa- 
tion like this. The telephone service is undoubtedly below first 
class. Poor as it is, it costs more to furnish than the subscribers 
are paying. The difficulty is not that the present subscribers. 
or the company are unreasonable, but that the subscribers are 
too few. Neither the company nor the subscribers can hope 
for improved service unless the revenues are increased and this 
can be done only by attaching new subscribers. 





WISCONSIN RAILROAD COMMISSION. 


RE WISCONSIN TELEPHONE COMPANY, 
[U-3659.] 


Rates — Telephones — Residence rates to normal schools. 
A Commission rule providing that telephone service shall be ren- 
dered to “public and parochial schools” at residence rates applies 
also to what is known as the state normal schools. 


[February 23, 1928.] 


INvEsTIGATION on the motion of the Commission of the rules 
and practices of the telephone company for service furnished to 
normal schools; rates adjusted. 


By the Commission: Notice of investigation in this case was 
issued by the Commission on December 15, 1927, after informal 


complaint had been made by certain of the state normal schools 
P.U.R.1928D. 
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that the Wisconsin Telephone Company was reclassifying their 
service with a resultant increase in the rate for service. 

Hearing in the case was held in Madison on January 16, 1928, 
at which J. F. Krizek and F. M. McEniry appeared for the 
Wisconsin Telephone Company; and H. A. Schofield, A. S. 
Madsen, E. G. Doudna, and John Callahan for the normal 
schools. 

The investigation in this case involves merely the determina- 
tion of whether the Wisconsin Telephone Company is properly 
applying its rule on file with the Commission which provides that 
telephone service shall be provided to “public and parochial 
schools” at the rates for residence service. 

At the time the rule was filed no definition was submitted as to 
what constituted “‘public and parochial schools’ and the com- 
pany now contends that the rule applies to only public and 
parochial high schools and grade schools. 

In view of the fact that the company did not specifically define 
what was to be included under the term “public and parochial 
schools” we consider that the actual practice of the company 
at the time the rule was filed must determine the intent of the 
rule. 

From the testimony and evidence submitted at the hearing it 
is clear that the company originally applied the residence rates 
to telephones installed in normal schools as practically every nor- 
mal school which the Wisconsin Telephone Company serves still 
has some telephones in service that are being charged the resi- 
dence rates, although the company has recently attempted to 
collect the business rate in these cases. 

Under these conditions we find that the rule as filed was in- 
tended to cover the state normal schools and that the residence 
rates are the present legal rates to apply to their service. The 
question of the reasonableness of these rates is not raised in this 
proceeding. 

It is therefore ordered that under the present rules of the Wis- 
consin Telephone Company the legal rates for telephone service 
furnished the Wisconsin state norma! schools are the rates for 
residence service. 

P.U.R.1928D. 
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ARKANSAS SUPREME COURT. 


ARKANSAS-MISSOURI POWER COMPANY 
v. 
J. W. BROWN et al. 
[No. 316.] 
(— Ark. —, 4S. W. (2d) 15.) 


Franchises — Binding effect of franchises. 

1. A franchise given by a municipality to a public service corpora- 
tion constitutes a contract between the parties, the terms and condi- 
tions of which become binding on the municipality and the company, 
p- 9. 

Service — Franchise obligation — Isolated consumer — Electricity. 

2. An electric company which has accepted a franchise from a city, 
imposing upon it the obligation of extending service to all within the 
corporate limits thereof, cannot refuse service to an isolated consumer 
in a remote section, still within the city boundary, on the ground that 
the cost of the single extension would be out of proportion to the reve- 
nue derived therefrom, p. 9. 

Appeal and review — Change of status pending appeal — Service ex- 
tension. 

3. The fact that the location of premises to which service had previ- 
ously been wrongfully refused by a company obligated by a franchise 
to serve all within the limits of a certain city had since been detached 
from such city by a revision of boundaries, does not warrant a dis- 
missal of the cause on appeal, since the applicant for service is still at 
least entitled to damages for the time during which he was entitled to 
service, p. 9. 


[March 26, 1928.] 


Surr by an applicant for electric service against electric util- 
ity for failure to make extension and for damages accruing there- 
from ; appeal from judgment of lower court in favor of plaintiff 
affirmed. 

Appellees brought this suit to compel appellant to furnish 
lights, and for damages for failure to do so, under its charter, 
to his filling station, located within the city limits of Pocahontas, 
but about a mile south of Black river, the improvements in the 
city being all virtually north of the river. 

It was alleged that the appellant company was the assignee of 
the franchise granted to W. H. Skinner under the ordinance 


providing therefor, and by its terms was bound to provide con- 
P.U.R.1928D. 
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sumers in the incorporated town of Pocahontas electrical energy 
at the price designated not exceeding 15 cents per kilowatt hour ; 
that he had repeatedly requested the company to furnish his 
filling station with electricity for lighting purposes in accord- 
ance with the franchise ordinance, but that the company had 
neglected, failed, and refused to comply with his demand and 
requests, to his damage in the sum of $250. 

It was further alleged that appellant company had refused 
to furnish electricity for lights for the said filling station for 
the alleged reason that it could not do so at a profit, thereby 
refusing to comply with the terms of its contract or franchise 
with the city; stated, further, that they were without adequate 
remedy at law, and prayed a mandatory injunction to compel 
the company to furnish electricity for lights in accordance with 
its franchise. 

The appellant company admitted that it had not furnished 
electricity for lighting the station because it was situated a mile 
or more from the main residence section of the city of Pocahon- 
tas across Black river to the east and south; that the station was 
located on the public highway and not on the city streets; there 
were no other residences or business houses near it, and it would 
be the only consumer in the vicinity to be served, and that it 
would cost several thousand dollars to extend a line with neces- 
sary equipment to supply lights to the filling station, and that 
the demand for such service was unreasonable, unfair, and un- 
just to it and could not be complied with without great loss; 
and that such service under the circumstances could not have been 
in contemplation of the parties to whom the franchise was grant- 
ed by the city at the time of granting it. 

Appellees amended their complaint, setting out that J. W. 
Brown was the owner of the filling station, having purchased 
the same at a time when the company was furnishing lights and 
power to the station; that it had ceased furnishing power and 
lights without any notice of any intention on its part of doing 
so; and that the said Brown had purchased the filling station 
relying upon lights and power service being furnished, which was 
one of the inducements to the purchase. These allegations were 


all denied by appellant company. 
P.U.R.1928D. 
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It appears from the testimony that Brown, one of appellees, 
was the owner of the lands upon which the filling station was 
situate, having purchased same in August, 1924; that it was 
located in the limits of the city of Pocahontas and at the time 
of Brown’s purchase was being furnished with lights by the ap- 
pellant company, being wired for lights and current at that time. 
The company ceased furnishing current and lights when it built 
its high-power lines, and the station rented for $20 per month 
when lights were furnished and for only $15 when tuey were 
discontinued. 

There was testimony tending to show the necessary cost for 
supplying the lights under present conditions would be about 
$1,000, and that only a small amount of electricity would be 
consumed by the filling station, the minimum charge of $1 per 
month, which could not be served by the company without great 
loss, since there were no other probable consumers in the locality 
of the filling station. 

The court rendered judgment for $140 damages and granted 
a mandatory injunction requiring appellant to install the light- 
ing service at the filling station, from which judgment this ap- 
peal was prosecuted. 

A motion to dismiss the cause has been filed here showing that 
on May 18, 1927, after the rendition of the decree appealed 
from, an ordinance was passed by the city council of Pocahontas 
providing for changing the boundary of the city and excluding 
all the territory lying east of Black river from the city limits; 
that it had been duly submitted to the qualified electors of the 
city and voted upon and ratified and the territory lying east 
of Black river, upon which was situate the filling station, de- 
tached and excluded from the corporate limits of the city. 
Prayer that the case be dismissed as to the question of the right 
to the mandatory injunction as settled by the exclusion of the 
territory upon which the filling station is situate from the city 
limits within which only the lighting company was bound under 
its charter to furnish lights, and an aflirmance only of the judg- 
ment for the $140 damages. 

A response was filed to this motion in which it is insisted that 


the entire judgment should be affirmed leaving the appellant to 
P.U.R.1928D. 
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further proceedings in a lower court to avoid the effect of the 
mandatory injunction if it shall have any right to do so, ete. 

Appearances: H. L. Ponder, of Walnut Ridge, for appellant; 
John L. Bledsoe and Schoonover & Schoonover, all of Pocahon- 
tas, for appellees. 


[1] Kirby, J. (after stating the facts as above). It has long 
been settled law that where a municipal corporation by ordinance 
grants a franchise to a publie service corporation to furnish 
electricity or gas to its inhabitants upon certain rates, terms, 
and conditions, which ‘are accepted in writing by the public 
service company, a contract between the parties is constituted by 
which their rights are to be determined, the terms and condi- 
tions becoming binding on the municipality and the company. 
Pocahontas v. Central Power & Light Co. 152 Ark. 276, P.U.R. 
1922E, 137, 239 S. W. 1, 244 S. W. 712; Arkansas Light & 
P. Co. v. Cooley, 138 Ark. 390, 211 S. W. 664; Lonoke v. Brans- 
ford, 141 Ark. 18, 216 8. W. 38. 

[2, 3] In § 2 of the ordinance granting the franchise to W. 
H. Skinner, of which appellant is now the assignee and owner, 
it agrees “to furnish to private consumers in said corporate town 
electrical energy at a rate of not exceeding 15 cents per kilowatt 
hour,” allowing a minimum charge not to exceed $1 per month. 

It is not denied that the filling station of appellee Brown, 
where he demanded that power and lights should be installed 
under the terms of the franchise granted by the city, was situate 
within the limits of the incorporated town. Neither is it denied 
that appellant refused to furnish appellee Brown power and 
lights for consumption at said filling station, attempting to jus- 
tify its refusal to do so because of the small amount of power 
and electricity that would be consumed at the filling station and 
the high cost of supplying it to but one consumer, there being 
no other business house or residences in the vicinity of the filling 
station where other probable consumers might be served, and 
for these reasons alleged that the demand was unreasonable, un- 
fair, and unjust and could not be complied with without great 
loss and damage to it. 


There was no attempt made to disclose the amount of the 
P.U.R.1928D. 
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revenue that was being derived from the entire service to the 
consumers in the city of Pocahontas, the cost of such service, 
the value of the property devoted to the public use, upon which 
appellant had the right to expect a reasonable return, nor the 
profit derived from the service rendered as to whether it yielded 
a reasonable return or a just compensation to the power com- 
pany. Neither did the appellant company offer to furnish the 
service, which it was bound under the terms of its franchise or 
contract with the city to supply, to appellee’s filling station in 
the corporate limits of the city for a rate which it regarded rea- 
sonable, but refused to supply it at all. 

It could have applied to the city council for a change of rates 
for supplying consumers similarly situated or permission to 
charge an increased or higher rate, if the rate was regarded un- 
reasonable, but it could not show that the demand for the service 
under its franchise was so unreasonable as to excuse it from fur- 
nishing the service by proving only the probable expense for the 
service to be rendered the particular consumer, with the revenue 
to be derived therefrom. 

It is also true that appellee could only compel the furnishing 
of the lighting service to his filling station, under the terms of 
the franchise held by appellant, while his station was within 
the corporate limits of the city of Pocahontas. The fact that 
the territory upon which the filling station is situate has since 
been regularly detached and duly exciuded from the corporate 
limits of the city, which have been contracted as shown by the 
motion to dismiss the cause, does not warrant such dismissal 
here, since appellee is entitled to an affirmance of the judgment 
for the damages recovered in any event. 

A dismissal of the appeal would still leave the order for a 
mandatory injunction in force, and, while we do not determine 
whether appellant can be compelled under such injunction to 
supply the lighting service to appellee’s filling station, which is 
no longer in the corporate limits of the town, .we do not find 


any reversible error in the record, and the judgment is affirmed. 
P.U.R.1928D. 
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ILLINOIS SUPREME COURT. 


WILCOX TRANSPORTATION COMPANY 


v 


COMMERCE COMMISSION et al. 
[No. 18516.] 
(— Ill. —, 159 N. E. 788.) 


Monopoly and competition — Jurisdiction of Commission — Revoca- 
tion of certificate. 

1. A Commission has no authority to grant a certificate of conven- 
ience to a competing company and to revoke the certificate of an exist- 
ing motor utility where adequate service is being rendered, p. 13. 

Service — Power of Commission — Changed service conditions, 

2. The Commission has ample authority to require such reasonable 
additions to service and such modifications of motor routes as the con- 
venience and necessity of public demand as a result of changed street 
conditions, p. 16. 

Certificates of convenience and necessity — Cancellation — Inade- 
quate service. 

3. An existing motor utility must be riven an opportunity to fur- 
nish the necessary additional service to accommodate the public because 
of changed street conditions before its certificate is cancelled, p. 16. 


[December 21, 1927.] 


Apprat from order of superior county court setting aside or- 
der of Commission granting a certificate of convenience and 
necessity to a motor carrier and revoking a certificate of another; 
order affirmed. 

Appearances: Henry J. Gibbs and Jacob Katz, both of Chi- 
cago, for appellant; Brundage, Landon & Holt, of Chicago 
(Floyd E. Britton, of Chicago, of counsel), for appellee. 


Thompson, J.: This appeal is from a judgment of the su- 
perior court of Cook county, setting aside an order of the Illinois 
Commerce Commission canceling a certificate of convenience and 
necessity to appellee, the Wilcox Transportation Company, and 
issuing such a certificate to appellant, the Franklin Park Bus 
Company. 

Appellee is engaged in the business of carrying passengers by 


motorbus in territory in Cook county immediately west of the 
P.U.R.1928D. 
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city of Chieago. For several years it has been operating motor- 
busses along River road, between Maywood and Des Plaines. 
This route passes through the village of Franklin Park near its 
eastern boundary, and through the village of River Grove near 
its western boundary, and crosses Grand avenue, a principal east 
and west thoroughfare extending from the city of Chicago west- 
erly through the villages of Elmwood Park, River Grove, and 
Franklin Park. October 23, 1925, appellee applied to the Com- 
merce Commission for a modification of its certificate of con- 
venience and necessity, extending its right to operate a motorbus 
route over Grand avenue from the western limit of the city of 
Chicago to Mannheim road, the western limit of the village of 
Franklin Park, a distance of slightly more than five miles, and 
also along Irving Park boulevard, immediately north of Frank- 
lin Park, from Chicago west to Mannheim road. At this time 
there was no paved street leading from Grand avenue into Frank- 
lin Park, but the proposed route was parallel with and only about 
four blocks south of Belmont avenue, which was the principal 
business district. December 22 there was a hearing on appellee’s 
application and the cause was taken under advisement. While 
the matter of granting this extension of appellee’s certificate was 
under advisement, certain individuals began, January 7, 1926, 
to operate two busses over Grand avenue from Chicago to Frank- 
lin Park, entering Franklin Park over Edgington street, which 
had just been paved. This street is parallel with and about 
a mile east of Mannheim road, and intersects Franklin avenue, 
a diagonal street in Franklin Park, about three blocks north of 
Grand avenue. Belmont avenue, which is an east and west street 
in Franklin Park, and on which are located the principal busi- 
ness houses, enters Franklin avenue about two blocks northwest 
from the intersection of Franklin avenue with Edgington street. 
When these individuals began to operate their busses they knew 
that appellee’s application for a certificate of convenience and 
necessity to operate a bus line over substantially the same route 
was pending and that the hearing on such application had been 
concluded. 

January 22 the individuals operating the busses between 
Franklin Park and Chicago incorporated as the Franklin Park 
P.U.R.1928D. 
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Bus Company, and February 5 this company, which is appellant 
here, filed its application for a certificate of convenience and 
necessity. May 4 appellee, as an existing utility occupying the 
field, entered its appearance and objected to the granting of the 
certificate to appellant. June 30 there was a hearing on appel- 
lant’s application, which hearing was conducted by Assistant 
Commissioner Clark, who had conducted the hearing on appel- 
lee’s application in December. Later, Assistant Commissioners 
Pillow and Kuhn appeared and took part in the hearing. Their 
attention was called to the fact that appellant’s application cov- 
ered the same route as the application of appellee, which had 
been under advisement for more than six months. Attention 
was also called to the fact that the Franklin Park Bus Company 
and its organizers had operated busses over the route for six 
months without a certificate of convenience and necessity. July 
1 the hearing was concluded and the application of appellant was 
taken under advisement. July 7 the Commission handed down 
its decision, granting the application of appellee to modify its 
certificate of convenience and necessity, and allowing it to operate 
busses over Grand avenue from Harlem avenue, Chicago, to 
Mannheim road. No action was taken on appellant’s application. 
Appellee ordered additional equipment, so that it could begin 
operation over the new route. 

[1] August 2 appellant filed a petition for rehearing on ap- 
pellee’s application, and August 13 this rehearing was granted. 
September 15 the hearing was opened, and appellee appeared 
and objected to the reception of evidence, on the ground that the 
petition was filed by one who was not a party to the record. 
Assistant Commissioner Clark, who was conducting the hearing, 
ruled that he would hear no evidence under the petition then on 
file, but that on motion of some interested person the Commission 
would open up the hearing on the applications of appellee and 
appellant and of another company, which had asked for a cer- 
tificate over a portion of the same route. September 18 appel- 
lant filed a new petition, alleging that it had given service in 
the territory since January 7, had built up a lucrative business, 
and had filed an application for a certificate of convenience and 


necessity before the order was entered granting one to appellee, 
P.U.R.1928D. ‘ ; 
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which had not begun giving service in the territory. It asked 
that all the applications concerning the territory, then pending 
before the Commission, be consolidated for further hearing. The 
record does not show that a notice was given to appellee, but 
September 22 the Commission granted the petition of appellant 
and set the consolidated cause for hearing October 13. October 
7 appellee’s new busses arrived, and it began operating between 
Harlem avenue, Chicago, and Mannheim road, Franklin Park, 
the route being over Grand avenue from Harlem avenue to 
Edgington street, thence over Edgington street, Franklin avenue, 
and Belmont avenue to Mannheim road. October 13 the hearing 
in the consolidated case was continued to November 16 and later 
to November 30. On the last-named date the hearing was held 
and the cause was taken under advisement. January 19, 1927, 
the order revoking the certificate to appellee and granting a cer- 
tifieate to appellant was entered. It was this order which the 
superior court set aside. 

Section 55 of the Public Utilities Act (Smith-Hurd Rev. St. 
1927, Chap. 111%, § 56) requires a public utility to secure a cer- 
tificate that the public convenience and necessity require its 
establishment before it shall begin operation. Appellant and 
two other bus lines operated busses in the territory in question, 
in violation of this statute, between January and October, 1926. 
During this time appellee, which was already operating a bus 
line in the territory under a certificate of convenience and neces- 
sity, had its application for an extension of its certificate pend- 
ing before the Commission. It awaited the action of the Com- 
mission on its application, and did not begin operating with- 
out authority from the Commission. July 7, 1926, its certi- 
ficate was modified pursuant to the authority granted to the 
Commission by § 55, and it immediately prepared to begin opera- 
tion. This action of the Commission was final, and no person 
not a party to the record had any right to reopen the hearing 
on the application. 

Section 64 of the act (Smith-Hurd Rev. St. 1927, Chap. 1113, 
§ 68) provides that complaint may be made by the Commis- 


sion or by any person interested, setting forth any act done or 
P.U.R.1928D. 
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omitted to be done in violation of any provision of the Public 
Utilities Act or any order or rule of the Commission, but the 
document filed by appellant did not purport to be such a com- 
plaint. The only excuse set forth in appellant’s petition was that 
it wanted the certificate of convenience and necessity issued to 
it, not on the ground that appellee had violated any order or rule 
of the Commission or any provision of the act, but that appellant 
had built up a profitable business and wanted to continue it. 
In its order of January 19, 1927, the Commission found that 
appellee had failed to render adequate service, and had failed 
to operate its busses over that part of Grand avenue west of 
Edgington street, and without authority from the Commission 
had operated its busses in Franklin Park over Edgington street, 
Franklin avenue, and Belmont avenue. Neither of these grounds 
was set up in the petition of appellant, nor could have been set 
up in this petition, because appellee had not begun eperation 
when the petition was filed. The record does not show that a 
copy of this petition was served on appellee, as § 64 requires 
shall be done when complaint is filed with the Commission. 
Whether the certificate issued to appellee July 7 was set aside 
when the petition of appellant was granted September 22 is a 
question. The whole proceeding was irregular, and it is difficult 
to determine the status of appellee between July 7, 1926, and 
January 19, 1927. 


On the merits the superior court properly set aside the order 
of the Commission. Within the time required by law appellee 
began operation of busses through Elmwood Park, River Grove, 
and Franklin Park. It was already in this territory, and had 
been serving the territory by operation of busses over River road. 
October 7 it began operating two new Graham busses, each hav- 
ing a capacity of 21 seats, and one White bus, with a capacity 
of 25 seats. It gave 15-minute service through Elmwood Park 
and River Grove and 30-minute service to Franklin Park. For 
short distances during the rush hour, morning and evening, pas- 
sengers sometimes had to stand in the busses, but standing loads 
were never carried through the full distance of six miles and 


passengers seldom stood more than two miles. The drivers tes- 
P.U.R.1928D. 
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tify that accommodations were provided for all passengers who 
applied for transportation. The president of another bus line, 
who had operated over the route before the certificate was grant- 
ed to appellee, and who had frequently checked the route for the 
purpose of determining whether additional service was justified, 
testified that appellee was furnishing all the service the territory 
would support. While there is some evidence to the contrary, 
the overwhelming weight of the testimony is that appellee is 
rendering adequate service. This being true, the Commission 
has no authority to grant a certificate to a competing company. 
Bartonville Bus Line v. Eagle Motor Coach Line, 326 Ill. 200, 
P.U.R.1927E, 333, 157 N. E. 175; Superior Motor Bus Co. v. 
Community Motor Bus Co. 320 Ill. 175, P.U.R.1926C, 685, 150 
N. E. 668; Illinois Power & Light Corp. v. Commerce Commis- 
sion, 320 Ill. 427, P.U.R.1926C, 690, 151 N. E. 236; West Sub- 
urban Transp. Co. v. Chicago & W. T. R. Co. 309 Ill. 87, P.U.R. 
1923E, 150, 140 N. E. 56; Choate v. Commerce Commission, 
309 Ill. 248, 141 N. E. 12. 

[2, 3] Changed conditions with reference to the character of 
the streets in Franklin Park seem to justify a modification of 
the route in that village, so as to better serve the public. The 
Commission has ample authority, under the act, to require such 
reasonable additions to the service and such modifications of the 
route as the convenience and necessity of the public demand, and 
before it cancels a certificate issued to a public utility already 
occupying the field, and ready and willing to furnish the neces- 
sary service to accommodate the public, it should give the exist- 
ing utility an opportunity to meet the changed conditions. 

The record warrants the action of the superior court in set- 
ting aside the orders of the Commission entered subsequently to 
July 7, 1926, and its judgment is accordingly affirmed. 

Judgment affirmed. 


Rehearing denied with modification February 10, 1928, 
P.U.R.1928D. 
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ILLINOIS SUPREME COURT, 


WILEY W. MILLS 
v. 
PEOPLE’S GASLIGHT & COKE COMPANY. 
[No. 17721.] ~ 
(— Ill. —, 158 N. E. 814.) 


Constitutional law — When constitutional question could be decided 
— Collateral attack. 

1. A gas company is not estopped, in proceedings with a customer 
regarding the latter’s right to a refund, to attack and prove the uncon- 
stitutionality of a statute (Laws, 1905, p. 110) and the invalidity of 
an ordinance fixing rates adopted pursuant thereto, notwithstanding 
the fact that it had filed a petition for review of the same as provided 
by law four years prior and the city had instituted suit against the 
utility for the same cause and had ignored the petition for the same 
period, p. 32. 

Constitutional law — Effect of unconstitutional act. 

2. An unconstitutional act is in legal contemplation as inopera- 
tive as though it had never been passed, conferring no rights, imposing 
no duties, and affording no protection, since it is not a law, p. 41. 


Contract — Unconstitutional consideration — Validity. 

3. Contracts which depend for a consideration upon an unconsti- 
tutional statute are void, p. 41. 

Rates — Power of courts to regulate — Legislative act. 

4. The function of rate making is purely legislative in its charac- 
ter and a court, therefore, has no authority to regulate rates in the 
absence of a valid statute delegating such power to it, p. 41. 

Rates — Jurisdiction of courts to establish ‘‘maximum” rate — Gas. 

5. A court has no power ‘to determine judicially that a utility has 
charged and collected a sum of money in excess of a valid maximum 
rate where it has no power to fix such maximum rate, p. 43. 

Reparation — Necessity for liquidation of amount due. 

6. A court order seeking to hold in abeyance for ultimate distribu- 
tion by way of refund a sum of money to be ascertained in the future 
without any guide or standard by which to arrive at a decision, was 
held to be without legal basis or justification, p. 43. 

Constitutional law — When questions are to be decided — Estoppel. 

7. The defense of estoppel will not operate against a party attack- 
ing an order of a court acting without jurisdiction under a void statute, 


p. 43. 
[December 14, 1927.] 


Proceepines in Circuit County Court for alleged excess rate 
P.U.R.1928D. 2 
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refund between consumer and gas utility submitted by agree- 
ment between parties; decree for consumer reversed on appeal. 

Appearances: Cooke, Sullivan & Ricks, of Chicago (George 
A. Cooke, Boetius H. Sullivan, Jesse J. Ricks, and Edward H. 
Fiedler, all of Chicago, of counsel), for appellant; Donald R. 
Richberg, of Chicago (Francis X. Busch, Corporation Counsel, 
and Leo J. Hassenauer, both of Chicago, of counsel), for appel- 
lee. 


De Young, J.: The People’s Gaslight & Coke Company, an 
Illinois corporation, and Wiley W. Mills, by their respective so- 
licitors, on November 4, 1925, entered into an agreement in which 
they recited that they had agreed upon the facts involved in a cer- 
tain proceeding then pending in the circuit court of Cook county 
and desired to have the court render its decision upon the ques- 
tions of law at issue between them. The agreed case was sub- 
mitted in accordance with § 103 of the Practice Act (Smith- 
Hurd Rev. St. 1925, Chap. 110), and the court’s decision there- 
on resulted in the rendition of a decree on July 8, 1926, requir- 
ing the gas company to pay Mills $1.10, the difference be 
tween $17.60, which he had paid for gas consumed during 
the month of July, 1912, and $16.50, which he would have 
paid in accordance with the provisions of an ordinance passed 
by the city council of the city of Chicago on July 17, 1911. 
From that decree the gas company prosecutes this direct appeal, 
the circuit court having certified that the validity of a munic- 
ipal ordinance is involved and that the public interest requires 
that the appeal be taken directly to this court. 


The agreed case, the abstract of which consists of 404 printed 
pages, arises out of a protracted litigation. To obtain an un- 
derstanding of the controversy it will be necessary not only to 
set forth the material facts out of which the litigation grew, 
but also the various steps taken in that litigation. 

The forty-fourth general assembly passed an act entitled, 
“An act to confer upon the city of Chicago the power and au- 


thority to sell surplus electricity and to fix the rates and charges 
P.U.R.1928D. 
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for the supply of gas and electricity for power, heating, and light- 
ing furnished by any individual, company, or corporation to said 
city of Chicago and the inhabitants thereof,” approved May 18, 
1905 (Laws of 1905, p. 110). The act provided that upon its 
adoption by a majority of the electors of the city voting upon 
the question at an election, the city of Chicago would be “em- 
powered to prescribe by ordinance maximum rates and charges 
for the supply of gas and electricity for power, heating, and 
lighting furnished by any individual, company, or corporation to 
such city and the inhabitants thereof. Such rates and charges 
to be just and reasonable and may be fixed for a period not 
exceeding five years and in case the corporate authorities of any 
such city shall fix unjust and unreasonable rates and charges, 
the same may be reviewed and determined by the circuit court 
of the county in which said city is situated.” The question of 
the adoption of the act was submitted at a general election held 
in the city on November 7, 1905, and at that election a sub- 
stantial majority of the votes cast upon the question was in the 
affirmative. 

Pursuant to the act of May 18, 1905, the city council of the 
city of Chicago on July 17, 1911, passed an ordinance fixing 
the maximum rates and charges per thousand cubic feet of gas 
consumed for fuel, illuminating, or power purposes during the 
ensuing five years at 75 cents for the first year, 70 cents for 
the second and third years, and 68 cents for the fourth and 
fifth years, with the proviso that an additional 5 cents per 
thousand cubic feet might be charged if the consumer failed 
to pay his bill within ten days after its delivery or presentation. 
The exaction of charges in excess of the maximum rates 
specified subjected the offender to a fine of not less than $25 
nor more than $200 for each offense. This ordinance, by its 
terms, became effective on August 10, 1911. 

On July 31, 1911, the People’s Gaslight & Coke Company, 
appellant, filed its petition in the circuit court of Cook county, 
Case No. 307,748, to review the rates for gas prescribed by 
the ordinance of July 17, 1911. In this petition appellant sets 
P.U.R.1928D. 
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forth that its issued and outstanding capital stock is $35,000,000, 
and that the bonds, secured by mortgage liens upon its property, 
aggregate, in principal, $40,096,000; that in acting under the 
powers and privileges granted to it by its charter, appellant has 
acquired and owns lands, gas works, mains, pipes, feeders, service 
pipes, appliances, and appurtenances, all of which are located 
in the city of Chicago; that it uses and operates upwards of 
2,600 miles of gas mains, to which are connected the necessary 
service pipes, meters, and appliances for supplying gas to up- 
wards of 525,000 consumers in that city; that the actual value of 
its physical property devoted to the use and convenience of the 
publie in the production and distribution of gas to consumers 
in the city of Chicago is upwards of $70,000,000; that the rate 
of compensation expected and usually realized upon investments 
in corporations of a somewhat similar nature to appellant, in 
the locality where it conducts its business, is a minimam of 
7 per cent per annum; that for upwards of two years appellant 
has paid dividends at that rate upon its outstanding capital stock, 
and that the minimum annual net profit to which appellant is 
entitled, in view of the nature of its business and its inherent 
hazards and the competition to which it is subjected, which is 
constantly growing more keen, is that sum which will amount to 
7 per cent of the value of its property plus a reasonable sum 
by way of surplus. The passage of the ordinance of July 17, 
1911, is alleged, the provisions of the ordinance are set out at 
length, and it is charged that the ordinance is unjust and un- 
reasonable because the rates prescribed by it are insufficient to 
afford appellant a reasonable return upon the actual value of 
its property devoted to the public use. The petition further sets 
forth appellant’s gross revenues, operating expenses, including 
taxes, the approximate depreciation owing to natural decay, wear, 
tear, obsolescence, and inadequacy, and its net returns for the 
years 1908, 1909, and 1910. It is charged that the city’s agents 
appraised the value of appellant’s property devoted to.the public 
use and convenience at $51,575,678, and that this figure not 
only omitted items aggregating $11,300,000, but that it is con- 
siderably less than the value of the property appraised; that 


the actual value of appellant’s property devoted to the public 
P.U.R.1928D. 
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use is substantially in excess of the sum of the two preceding 
items, namely, $62,875,678; that except by an abnormally low 
and unjust valuation of appellant’s property it would have been 
impossible for the city’s agents, in making their report to the 
city council, to recommend a rate for gas less than 80 cents per 
thousand cubic feet; that the shares of capital stock issued and 
the bonds assumed and guaranteed pursuant to agreements with 
companies merged into appellant, added to the money since actu- 
ally expended upon its plant and property devoted to the pub- 
lic use, aggregate $76,385,734.69, and that if the rate prescribed 
for the first year of the five-year period defined by the ordinance 
had been effective, appellant would have received, after paying 
operating expenses and taxes and deducting depreciation, a net 
return for the years 1908, 1909, and 1910 of 3.92, 4.32 and 
4.38 per cent, respectively. It is alleged that appellant has in- 
stalled upwards of 525,000 meters, the average monthly gross in- 
come from which, for gas consumed, is $2.36 each; that from 
51,555, or 9.82 per cent of these meters, the average monthly 
bill is $.3541, and from 128,257, or 24.43 per cent, it is $.6573, 
and from 282,240, or 53.76 per cent, it is $1.1656, and that if 
the charge for nonpayment of bills within a specified time should 
be reduced from 10 to 5 cents per thousand cubic feet, it will 
not only be contrary to appellant’s established rules and regu- 
lations for the last fifty years, but it will also enormously in- 
crease the cost of doing appellant’s business. The petition 
finally charges that it is the true intent and meaning of the act 
of May 18, 1905, that the city of Chicago should be em- 
powered to prescribe by ordinance maximum gas rates for 5-year 
periods and not varying rates for different portions of such 
periods. The prayer of the petition is that the court review 
and determine the rates prescribed by the ordinance, as provided 
by law, and to that end to make all such ancillary or other 
orders as shall seem meet and proper. 

On appellant’s motion, based on the petition and upon notice 
to the corporation counsel of the city, Judge John Gibbons on 
August 2, 1911, entered an order: (1) That until final action 
by the court appellant should charge and collect for gas sup- 


plied from and after August 7, 1911, natural gas excepted, not 
P.U.R.1928D. 














22 ILLINOIS SUPREME COURT. 


to exceed 80 cents per thousand cubic feet, provided that ap- 
pellant might demand and collect 10 cents in addition for each 
thousand cubic feet of gas consumed or used for fuel, illumi- 
nating, or power purposes if the consumer failed to pay his bill 
within ten days after its delivery or presentation; (2) that the 
city of Chicago, its officers, agents, servants, and employees, and 
every person acting by the authority of the ordinance, and each 
of them, should be restrained from enforcing or attempting to 
enforce the ordinance of July 17, 1911, or any of its provisions, 
against appellant, and that for gas supplied during the period 
defined by the ordinance, appellant, its officers, agents, servants, 
and employees, and each of them, should be enjoined from charg- 
ing, accepting, or collecting any sum in excess of the price “here- 
inbefore specified”; and (3) that until final action by the court 
every consumer of gas paying 80 cents per thousand cubic 
feet, or the penalty of 10 cents, or any rate in excess of the 
rates prescribed by the ordinance, should receive a refund of 
the excess paid over the rates so prescribed in the event that 
those rates should be finally adjudged to be just and reasonable. 
In compliance with that order appellant reduced its rate for 
artificial gas from 85 to 80 cents per thousand cubic feet and 
continued to make that charge until August 1, 1917. During 
that period appellant caused to be printed on each gas bill ren- 
dered by it, the statement, “Making net amount, at 80 cents 
per thousand cubic feet, as per order circuit court entered 
August 2, 1911, $ .” After the order of August 2, 1911, 
was entered no further proceedings were taken in the cause un- 
til October 7, 1915. 

Subsequently, on October 31, 1911, the city of Chicago filed 
its bill of complaint against appellant in the circuit court of 
Cook county, Case No. 309,569, in which the city alleged, 
among other things, that it was a consumer of gas manu- 
factured and sold by appellant and that it sued on behalf of it- 
self and all other local gas consumers; that no person, firm, 
or corporation other than appellant was engaged in supplying 
gas by means of a system of mains and pipes laid in and under 
the streets, alleys, and public grounds of the city; that the value 


of appellant’s property devoted to the production and distribu- 
P.U.R.1928D. 
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tion of gas in the city did not exceed $45,000,000; that the 
rates prescribed by the ordinance of July 17, 1911, were just 
and reasonable; that before and after the passage of that ordi- 
nance, appellant, by its officers and agents, on numerous occa- 
sions admitted that 80 cents per thousand cubic feet of gas would 
afford appellant a reasonable return upon the value of its prop- 
erty devoted to public use. The city further alleged in its bill 
the filing of appellant’s petition asking the circuit court to review 
the rates prescribed by the ordinance, and that the circuit court 
by its order of August 2, 1911, fixed the rate at 80 cents per 
thousand cubic feet during the pendency of the proceeding; that 
the circuit court was without right, power, jurisdiction, or au- 
thority to hear or act upon that petition or to enter any in- 
junction or restraining order upon it; and that all the proceed- 
ings had or taken in the cause were without prejudice to the 
rights of the city and the other local gas consumers. The city 
in its bill of complaint further alleged that appellant claimed 
that its’petition was neither a suit at law nor in equity, but 
that it was an anomalous statutory proceeding instituted under 
the act of May 18, 1905; that this act delegated to the circuit 
court legislative powers to prescribe reasonable maximum rates 
and charges for gas in case those fixed by the city council were 
unjust and unreasonable, and that appellant was required by 
law to file the petition and to have the circuit court review the 
rates and charges and determine what they should be before ap- 
pellant could proceed to attack or question the reasonableness of 
the rates and charges prescribed by the ordinance of July 17, 
1911, in any court of competent jurisdiction. 

The city, however, averred that the act only confirmed the 
existing power of the circuit court to review and determine 
whether the rates and charges prescribed by the ordinance were 
just and reasonable and if unreasonable to set them aside, but 
that the act did not confer upon the court authority to fix or 
prescribe new rates and charges; that the proceeding to review 
rates and charges should be by a bill in chancery, with proper 
parties complainant and defendant; and that all the rights of 
appellant and its stockholders to have the gas rates reviewed 


and determined could be heard and adjudicated and the protec- 
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tion to which they were entitled could be afforded them in the 
instant suit. The city further alleged in its bill that appellant 
had threatened if on a hearing upon its petition the court should 
determine that the rates prescribed by the ordinance were rea- 
sonable or should fix different rates unsatisfactory to the appel- 
lant, that it would then file its bill in chancery in some court of 
competent jurisdiction attacking the ordinance or the court’s 
order, as the case might be, assigning as grounds therefor that 
the rates so prescribed were unjust and unreasonable; that the 
enabling act of May 18, 1905, purporting to authorize the city 
to fix maximum rates for gas, was unconstitutional; and that the 
ordinance of July 17, 1911, in consequence, was invalid. The 
city further alleged in its bill that appellant had the right 
at any time to withdraw or to dismiss its petition, and that the 
city and other gas consumers were entitled to have the question 
of their right to enforce the ordinance against appellant conclu- 
sively determined in a suit, in which any decree that might 
be rendered would be binding upon the parties and a bar to any 
other suit or proceeding involving the same issues. The prayer 
of the city’s bill was for an order, upon the filing of the bill, 
restraining appellant from charging in excess of 80 cents per 
thousand cubic feet of gas consumed, and requiring it to pay to 
the clerk of the court, or to some person to be named by the court, 
all money that might from time to time be collected by appel- 
lant in excess of the maximum rates prescribed by the ordinance, 
such money to be held subject to the court’s further order; for 
discovery of appellant’s property, its cost and value, the amount 
of appellant’s outstanding securities and the considerations re- 
ceived therefor, and appellant’s income and expenses; for an 
order directing appellant to allow the city’s agents to examine 
its books, records, and papers and to make copies thereof, and to 
have access to and to examine the physical property used in ap- 
pellant’s business; and for a permanent injunction restraining 
appellant from violating the ordinance of July 17, 1911. 
Shortly thereafter the city amended its bill, amplifying cer- 
tain allegations originally made. Appellant demurred to the 
bill as amended, assigning as a special cause therefor the pend- 


ency of its petition to review the rates fixed by the ordinance. 
P.U.R.1928D. 
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Upon overruling the demurrer Judge Kickham Scanlan on No- 
vember 14, 1911, filed an opinion in which he said: 

“Tt will at once be noted that the former suit pleaded is not 
between the same parties as are involved in the present proceed- 
ing. The city of Chicago not being a party to the petition 
proceeding, as a matter of right could take no part in the pro- 
ceedings, could not ask for a change of venue, nor could it ques- 
tion the jurisdiction of the court or the constitutionality of such 
petition, nor could it raise any objection to the sufficiency of the 
so-called petition. It could not file a cross-bill asking for af- 
firmative relief. Its legal representative, as a matter of right, 
could take no part in any hearing of evidence or offer evidence to 
rebut that presented by the petitioner. No matter what judg- 
ment was rendered, the city, not being a party to the proceedings, 
would have no right to appeal.” 

On November 11, 1911, appellant filed its bill of complaint 
against the city in the Cireuit Court of the United States for the 
Northern District of Illinois. In this bill appellant set forth 
the proceedings in the two cases pending in the circuit court 
of Cook county, alleged the unconstitutionality of the act of 
May 18, 1905, and the invalidity of the ordinance, and prayed 
an injunction against the enforcement of the ordinance. On the 
filing of the bill a restraining order was entered. Subsequently, 
on December 4, 1911, appellant’s motion for a preliminary in- 
junction was denied and the restraining order was vacated. 

Upon the bill filed by the city, Judge Scanlan on December 
5, 1911, enjoined appellant from charging or receiving in ex- 
eess of 80 cents per thousand eubie feet for gas supplied to 
consumers in the city, and required appellant to impound with 
the Central Trust Company, as trustee, all money collected by 
it above the rates prescribed by the ordinance. From this order 
appellant prosecuted an appeal to the appellate court for the 
first district. In the city’s brief upon the appeal the corporation 
counsel said of the petition filed by appellant on July 31, 1911: 

“The gas company was the only party to that petition. There 
was no defendant thereto. There was nothing to prevent the 
defendant from rejecting the order and dismissing the peti- 
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had no jurisdiction or authority to entertain the petition or to 
enter any order thereon.” 

The appellate court on April 25, 1912, reversed the order 
granting the preliminary injunction, and on April 29, 1912, 
the circuit court, pursuant to the appellate court’s mandate, 
dissolved the injunction and directed the Central Trust Company 
to return to appellant the money which it had received from 
appellant in obedience to the order of December 5, 1911. 

Appellant on December 14, 1911, filed its answer to the 
city’s bill of complaint. In this answer it denied the material 
allegations of the bill and averred the unconstitutionality of the 
act of May 18, 1905, and the invalidity of the ordinance of July 
17, 1911. Exceptions were taken by the city to portions of the 
answer, and certain of these exceptions were sustained. On May 
4, 1912, the city filed additional amendments to its amended bill 
of complaint, amplifying its allegations concerning the passage 
ky the general assembly of the Act of May 18, 1905, the adop- 
tion of the act by the voters of the city of Chicago, and the neces- 
sity of an examination of appellant’s books and records to enable 
the city to prepare for trial. Shortly thereafter appellant filed 
its amended answer to the bill. 

Pursuant to a request by the city council committee on gas, oil, 
and electric light, the corporation counsel and his assistant on 
March 28, 1914, made a report upon the status of the city’s 
suit, in which, among other things, they said: 

“We recently had an interview with Prof. Bemis with the pur- 
pose of ascertaining his views in respect to the probability of 
sustaining the reasonableness of the rates for gas prescribed in 
the ordinance of July 17, 1911. Prof. Bemis stated that during 
the winter of 1912 and 1913 the price of oil had materially in- 
creased, and as about four gallons of oil were used in the manu- 
facture of 1,000 cubic feet of gas of the kind manufactured by 
the gas company, a substantial increase in the cost of manufactur- 
ing gas had resulted, and that this, together with other facts 
which had developed since the passage of the ordinance, might 
make advisable a further consideration of the rates prescribed 
in said ordinance. Turning now to the inquiry as to the policy 
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the suit, we beg to say that in view of the present uncertainty as 
to the city’s powers in respect to fixing gas rates, resulting from 
the passage and going into effect of the State Public Utilities 
Commission Law, and, further, in view of the justifiable expecta- 
tion that the present State Public Utilities Commission Law will 
be amended so as to provide for home rule and control by the city 
of Chicago of public utilities within the city and so as to give the 
city a much wider range of power in respect to public utilities 
than it has heretofore enjoyed, and, further, in view of the large 
expense that would be incurred by the city in prosecuting the suit 
under the conditions mentioned, we are constrained to the opin- 
ion that it would not be advisable to press the prosecution of the 
suit at this time.” 

In July, 1915, a special committee of the city council on gas 
litigation was created. The committee employed counsel, who 
in September of the same year made a report to the committee, 
in which, among other things, he said: 

“There are certain preliminary legal questions which should 
have been determined long ago: (1) The constitutionality of 
the Law of 1905 granting the city of Chicago the power to reg- 
ulate gas rates; (2) the validity of the ordinance of 1911 as 
an act in conformity with the power granted to the city. . . 
These preliminary questions should be immediately fought 
out, so that the city and gas company may be at issue in 
either the state or Federal Court upon the reasonableness of the 
rates fixed in 1911. If in the lower court (either Federal or 
state) one of these vital preliminary points should be decided 
against the city, the sooner such an adjudication is had and a 
ruling on appeal in the court of final jurisdiction the sooner 
will the city and gas consumers learn the strength of their 
ease and be able to determine the amount of expenditure justifi- 
able in its prosecution.” 

On October 7, 1915, the city by its special counsel filed an 
answer and a cross-bill in Case No. 307,743. By the answer the 
city denied the material allegations of appellant’s petition. Ap- 
pellant filed a replication to this answer. In its cross-bill the 
city set forth the passage of the act of May 18, 1905, its adop- 
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the ordinance prescribing maximum gas rates and affirmed the 
justness and reasonableness of those rates. The city charged 
that it had bee denied access to appellant’s books, records, and 
data, and that such access was necessary to ascertain the value 
of appellant’s property, the cost of labor and materials involved 
in the production and distribution of gas, as well as appellant’s 
receipts from the sale of gas and its disbursements. The city 
alleged that appellant had charged excessive rates for gas since 
August 11, 1911, and that such excess collected from upwards of 
550,000 consumers amounted to more than $10,000,000 ; that ap- 
pellant had never rendered a statement to the court showing the 
amount of such excess payments, nor had it ever furnished any 
security for their repayment in the event the rates prescribed 
by the ordinance should be found to be just and reasonable; that 
the city was one of the largest consumers of gas and paid appel- 
lant upwards of $200,000 annually; that the city and the other 
gas consumers in Chicago were wholly dependent upon appel- 
lant for their supply of gas for light, heating, and power pur- 
poses; that the city filed the cross-bill in behalf of itself and all 
other gas consumers, since their rights with respect to the en- 
forcement of the ordinance and the recovery of the excess col- 
lected were identical; and that these questions could and should 
be determined in Case No. 307,745, wherein the city was cross- 
complainant. The prayer of the cross-bill was for an injunction 
restraining appellant from violating the ordinance, for discovery 
touching the matters charged, and for an impounding of the ex- 
cess charges, or in lieu thereof for bonds to secure their repay- 
ment. 

On October 8, 1915, the city made a motion to transfer Case 
No. 307,743 from the law to the chancery division of the court. 
Judge Gibbons, by an order entered on November 5, 1915, 
denied the motion and referred the petition to a special Com- 
missioner to take evidence respecting the reasonableness of the 
rates prescribed by the ordinance and to report the evidence with 
his findings of fact and conclusions of law. On the day that 
crder was entered appellant made a motion to strike the city’s 
cross-bil] from the files of the cause, and special counsel for the 
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cuit court his petition for the transfer of the cause from the law 
to the chancery division of the court and for a prompt hearing 
and adjudication of the issues raised. Three days later, by an 
order entered November 8, 1915, Judge Gibbons held that the 
petition was purely a statutory proceeding to ascertain whether 
the rates prescribed were just and reasonable, and he denied 
the motion to strike the city’s cross-bill, but struck the confeder- 
ating and interrogating parts and the prayer for relief and 
process therefrom and allowed the charging part and statement 
of facts to stand in the nature of an answer to the petition. The 
order required appellant to produce, before the special Commis- 
sioner to whom the cause had been referred, books, documents, 
and papers, and permitted either party to offer the evidence of 
such experts as might be agreed upon or as the Commissioner, 
with the approval of the court, might designate. The special 
Commissioner set the cause for hearing on November 9, 1915. 
At that time counsel for the city formally objected to the hear- 
ing on the ground that if the proceeding, as held by Judge Gib- 
bons, was neither at law nor in chancery but was wholly statu- 
tory, then the proceedings and all the orders entered therein, 
were void. Counsel for appellant at the same time insisted that 
the act of May 18, 1905, had never been passed by the general 
assembly, and that the city had no power to prescribe rates 
to be charged for gas. . 

By an order entered by the chief justice of the circuit court on 
January 4, 1916, Case No. 307,745 was transferred from the law 
to the chancery side of the court and the cause was reassigned 
tor hearing. Appellant made a motion to vacate this order, but 
the motion was denied. On January 6, 1916, the city made a 
motion to vacate the orders of November 5 and November 8, 
1915, and on February 7, 1916, by an order entered by the 
chief justice, the motion was granted and appellant was required 
to demur, plead, or answer the city’s cross-bill within twenty 
days. A motion was made by appellant to set aside the order 
vacating the orders of November 5, and November 8, 1915, but 
this motion was denied. Upon the city’s motion two orders were 
entered in Case No. 307,743 on March 24, 1916, one requiring 
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buildings and other property for the purpose of making ap- 
praisals, and the other requiring appellant to give the city access 
to appellant’s books, records, and papers showing its capital in- 
vestment utilized in, and the cost of, the manufacture and dis- 
tribution of gas. 

No further proceedings appear to have been taken either by 
appellant or the city until January 7, 1918, when appellant filed 
its cross-bill in the city’s suit, Case No. 309,569. In its cross- 
bill appellant alleged that the Act of May 18, 1905, had never 
been validly passed by the general assembly and that it was un- 
constitutional for various reasons. The prayer of the cross-bill 
was for a decree adjudging the act void and enjoining the en- 
forcement of the ordinance and the collection of the difference 
between the maximum rates fixed by the ordinance and the rates 
charged by appellant. On January 16, 1918, the city made a 
motion to dismiss both the bill and cross-bill in Case No. 309,569, 
but the motion was denied by Judge Thomas G. Windes. 

Appellant on February 4, 1918, moved to dismiss its peti- 
tion filed July 31, 1911. Judge Merritt W. Pinckney denied 
this motion and set the cause for hearing on April 8, 1918. 
On February 11, 1918, appellant made a motion for leave to 
amend its petition. By the proposed amendments appellant 
sought to make the petition conform to a bill in chancery and to 
make the city a defendant thereto; to charge that the Act of 
May 18, 1905, had never been passed, that it was unconstitu- 
tional, and that the ordinance was unauthorized; and to seek 
a decree declaring the Act of May 18, 1905, unconstitutional and 
the ordinance invalid, or if the court should hold the act valid 
and the ordinance authorized, then that the court review the ‘rates 
prescribed by the ordinance and declare them to be unjust and 
unreasonable and the ordinance inoperative, and that the en- 
forcement of the ordinance and the collection of the excess charged 
by appellant during the 5-year period covered by the ordinance 
be enjoined. Leave to file either the motion or the proposed 
amendments was denied. 

The city on February 16, 1918, made a motion, first, to vacate 
the order entered in Case No. 309,569 on January 16, 1918, 
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P.U.R.1928D. 





XUM 





MILLS v. PEOPLE’S GASLIGHT & COKE CO. 31 


sccond, to dismiss the bill and cross-bill for the reason that the 
city “no longer desires to prosecute the bill of complaint herein.” 
This motion resulted in an order by Judge Windes on February 
28, 1918, in Case No. 309,569, consolidating it with Case No. 
307,743. 

On April 8, 1918, appellant filed a petition in Case No. 
307,743, for a change of venue from Judge Pinckney. The pray- 
er of the petition was granted and the cause was reassigned to 
Judge Oscar M. Torrison for trial. Appellant renewed its mo- 
tion to amend its petition in Case No. 307,743 by inserting al- 
legations that the general assembly had not, in fact, passed 
the Act of May 18, 1905; that the act was unconstitutional for 
various reasons; that the ordinance was void; that the city had 
no power to regulate the rates to be charged for gas; and that the 
rates prescribed by the ordinance were confiscatory and deprived 
eppellant of its property without due process of law. Judge 
Torrison on May 1, 1918, denied leave to amend the petition 
in the particulars stated, on the ground that appellant, by filing 
its petition under the act of May 18, 1905, asking the court 
to review the reasonableness of the rates fixed by the ordinance 
and upon its motion procuring an injunction against the city and 
consumers restraining the enforcement of those rates and au- 
thorizing appellant to collect 80 cents per thousand cubic feet 
during the pendency of the proceeding, recognized the validity 
of the statute, and for that reason should be held to be estopped 
from alleging or proving its unconstitutionality. 

On June 6, 1918, appellant made a motion in Case No. 307,- 
743 to refer it to a master in chancery for the purpose of taking 
the evidence and reporting it with his conclusions of law and fact. 
The motion was denied and the cause was set for hearing before 
the court. Subsequently, on October 24, 1918, appellant made 
a motion in the same case for a final decree, either making 
the injunction permanent and dismissing the city’s cross-bill, 
or dismissing the entire suit for want of jurisdiction. This mo- 
tion was denied by Judge Torrison on April 11, 1919. Later, 
on October 29, 1925, upon a stipulation between the city and 
appellant, Judge Torrison granted leave to the city to file its 
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as though it had been filed on October 7, 1915, and amended 
on June 5, 1918. The amended and supplemental cross-bill was 
filed. Upon appropriate allegations it prayed that on the final 
hearing of the cause the rates and charges fixed by the ordinance 
of July 17, 1911, be adjudged to be just and reasonable; 
that appellant be required to repay all charges collected in ex- 
cess of such rates and be enjoined from further collecting such 
excess charges; that the cross-defendant make complete discovery 
showing its actual investments in the acquisition and con- 
struction of its properties and in the plant and equipment used 
in the manufacture and distribution of gas for heat, light, and 
power purposes, and showing its earnings and disbursements, 
including a statement of the money collected by it each year since 
August 7, 1911, in excess of the rates prescribed by the ordi- 
nance; that the city’s agents have access to appellant’s books, 
records, data, and property in order that the city may defend 
against appellant’s petition and sustain the rates so prescribed ; 
and that appellant be required to pay to some responsible deposi- 
tory the excess charges collected by it, to be held and distributed 
subject to the court’s direction, or, in the alternative, to require 
appellant to furnish bonds sufficient to secure the repayment of 
such excess charges. 

[1] By its answer to the amended and supplemental cross-bill 
appellant averred that its petition filed July 31, 1911, was an 
attempt to invoke a statutory jurisdiction in the court to deter- 
mine the rates to be charged for gas in the city of Chicago; 
that if the petition was not an apt invocation of such a statu- 
tory jurisdiction, then it, and the proceedings upon it, were a 
nullity, but that in no event could the petition lawfully be cen- 
strued to be a bill in chancery seeking equitable relief and justi- 
fying the interposition of the city’s cross-bill. Appellant 
further averred in its answer that the act of May 18, 1905, was 
never passed by the General Assembly ; that the act was unconsti- 
tutional; that apart from the Act of May 18, 1905, the city had 
no power to pass an ordinance fixing maximum rates for gas, 
and, consequently, that the ordinance was void; that even if the 
act of May 18, 1905, was valid, yet the ordinance was void be- 
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rates for different portions of the 5-year period; and that the 
rates prescribed by the ordinance were confisecatory and deprived 
appellant of its property without due process of law. By its 
answer appellant denied that local consumers had paid 80 cents 
per thousand eubie feet for gas upon the express condition that 
the excess over the rates prescribed by the ordinance would be 
refunded by appellant, under the court’s order, in case those 
rates should finally be adjudged to be just and reasonable; denied 
that it was obliged to refund such excess; denied that the city 
was refused access to appellant’s books and records for any pur- 
pose stated in the cross-bill; but averred that on March 24, 1916, 
the court by its orders granted the city access to appellant’s 
books, records, and physical properties, and that pursuant to 
these orders the city during the years 1916 and 1917 had full 
and complete access to and inspected appellant’s books, records, 
and properties, and that further access to them for any purpose 
was unnecessary. Appellant averred in its answer that the statu- 
tory maximum rate for gas furnished by it to consumers in the 
city of Chicago from February 4, 1906, to January 1, 1914, was 
85 cents per thousand cubic feet, with an additional charge of 
10 cents per thousand cubic feet in the event the consumer failed 
to pay his bill within ten days after its presentation; that no 
court had authority or jurisdiction to entertain a proceeding at 
law or in equity to determine whether a lower rate for gas fur- 
nished in the city of Chicago during the whole or any part of 
the period stated was just and reasonable; that the Publie Utili- 
ties Act became effective on January 1, 1914, and by virtue of 
its provisions complete and exclusive authority and jurisdiction 
ever the rates thereafter to be charged for gas furnished in the 
city of Chicago was vested in the State Public Utilities Com- 
mission ; and that even if the Act of May 18, 1905, and the ordi- 
nance of July 17, 1911, had been valid enactments prior to 
January 1, 1914, both were repealed by the Public Utilities Act, 
and the circuit court had no authority or jurisdiction to inquire 
into or to determine the question of the reasonableness of the 
rates for gas thereafter to be charged, or to require appellant 
to refund to any consumer of gas in the city of Chicago any por- 
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On November 2, 1925, Wiley W. Mills made a motion for 
leave to file his intervening petition in Case No, 207,743, and 
leave was granted on the same day. He alleged in his petition 
umong other things, that by the injunctional order of August 2, 
1911, the consumers of gas furnished by appellant were required 
to pay charges for gas higher than by city ordinance had been 
determined to be just and reasonable, and that such excess charges 
provided for in the injunctional order were exacted from the con- 
sumers pending the suit upon the express condition that they 
should be refunded in the event that the ordinance rates were 
later held to be just and reasonable ; that it was appellant’s equita- 
ble duty to refund the excess charges if it was unable to sustain 
the allegations in its bill concerning the unreasonableness of the 
ordinance rates and that it owed this duty to its consumers of 
gas while the order remained in effect ; that Mills, the petitioner, 
bought 22,000 cubie feet of gas from appellant during July, 
1912, and received a bill therefor at the rate of 80 cents per thou- 
sand cubic feet, in accordance with the order of August 2, 1911, 
amounting to $17.60, which sum, by reason of that order be paid 
appellant; that if the court should finally adjudge that the rates 
prescribed by the ordinance were just and reasonable, the petition- 
er would be entitled to a refund from appellant of 5 cents per 
thousand cubic feet of gas so consumed, amounting to $1.10; that 
more than thirteen years have elapsed since he paid the gas bill 
above mentioned, yet the rights of appellant and the gas consum- 
ers have never been adjudicated, but appellant has from time to 
time sought to have this proceeding dismissed without any find- 
ing by the court whether the ordinance rates were just and reason- 
able or unjust and unreasonable; that the city has been unable 
or unwilling to require appellant to prosecute this cause with 
due diligence; and that the petitioner for that reason seeks 
to prosecute his claim against appellant in order that its merits 
may be promptly determined. The prayer of the intervening 
petition was that the petitioner be made a party defendant in 
the cause and a cross-complainant with the city; that he be per- 
mitted to adopt the city’s pleadings as his own; that appellant 
be required to make proof that the petitioner is not entitled to the 
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be rendered against appellant and in favor of the petitioner for 
that sum. Appellant answered the intervening petition, denying 
a duty or obligation on its part to make any refund under or by 
virtue of the order of August 2, 1911, and denying any liability 
tc the petitioner. An order was entered on November 2, 1925, 
that the intervening petitioner have the advantage and benefit 
of all proceedings theretofore had or taken in or relating to the 
cause as fully as though he had been a party thereto from its in- 
ception. 

The agreement between appellant and Mills to submit the 
agreed case followed two days later. By that agreement Mills ~ 
adopted all acts and proceedings theretofore had or taken by the 
city in or relating to the cause, No. 307,743, in the circuit court 
of Cook county, and, in so far as material, in all other suits and 
proceedings relating to the ordinance of July 17, 1911, whether 
by way of pleadings, motions, opinions, arguments, contentions, 
or positions of the city, with the same effect, as if Mills had 
been a party to the several suits and proceedings from the be- 
ginning and had actively participated with the city in their con- 
dact at all times. Appellant by the agreement waived its right, 
as to Mills, to offer in Case No. 307,743 any evidence of the value 
of its property, a fair return thereon, its operating expenses, 
or similar evidence to establish that the rates mentioned in the 
ordinance were unjust and unreasonable, but it was agreed that 
the waiver should be without prejudice to appellant’s right to 
present, as against the city and all gas consumers other than 
Mills, in Case No. 307,743, evidence to show that the rates 
mentioned in the ordinance were at all times unjust and unrea- 
sonable. Both appellant and Mills reserved the right to com- 
plain and to assign error upon the rulings, orders, and decrees 
in Case No. 307,743 and to object to the consideration of state- 
ments of fact, copies of orders, pleadings, affidavits, and other 
matters relating to suits or proceedings other than Case No. 
307,743, on the ground of their incompetency and immateriality. 

The Act of May 18, 1905, by authority of which the city 
council of the city of Chicago passed the ordinance of July 17, 
1911, was held void in Sutter v. People’s Gas Light & Coke 


Co. 284 Ill. 634, 120 N. E. 562. It is conceded that the city 
P.U.R.1928D. 














36 ILLINOIS SUPREME COURT. 


council had no power, apart from the Act of May 18, 1905, 
to fix rates and charges for gas supplied the city and its inhabi- 
tants. Appellant, therefore, contends that the ordinance was not 
only void for want of authority to pass it, but also because it fixed 
in advance three different rates for three separate periods in- 
stead of one rate for one period, and that the rates which ap- 
pellant charged from 1911 to 1917 did not exceed the statutory 
maximum rates, and for that reason are conclusively presumed to 
be the reasonable rates. To sustain the decree appellee insists 
that the circuit court exercised equitable jurisdiction and grant- 
ed the equitable relief sought by appellant in the form of a tem- 
porary injunction ordered to issue by Judge Gibbons on August 
2, 1911; that the obligations imposed on appellant as conditions 
upon the granting of equitable relief, namely, the 80-cent rate 
and the refunding provision, were appropriate, valid, and en- 
foreeable; and that appellant having actually invoked equitable 
jurisdiction and obtained equitable relief, it is now estopped to 
deny the jurisdiction which it invoked. Other questions are also 
raised by the parties, but since none of them are controlling or 
decisive of the instant case, it will not be necessary to consider 
them. 

More than fourteen years elapsed between the order of Judge 
Gibbons entered on August 2, 1911, and the agreement between 
appellant and appellee to submit the instant case. In that 
period there was neither a hearing nor a decision upon the merits 
of the controversy. No proceedings were taken upon appel- 
Jant’s petition from August 2, 1911, until October 7, 1915. 
Three months after that petition was filed the city brought suit 
against appellant in the same court, charging that the Act of 
May 18, 1905, did not confer upon the circuit court authority 
to fix rates to be charged for gas; that the court was without 
right, power, jurisdiction, or authority to hear or act upon ap- 
pellant’s petition or to enter any injunctional or restraining 
erder upon it, and that all the proceedings taken in the cause 
were without prejudice to the rights of the city and the other gas 
consumers ; that appellant claimed that it was required by law to 
file the petition under the Act of May 18, 1905, as an anomalous 
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scribed by the ordinance, and to determine what they should 
be, before it could attack the reasonableness of those rates and 
charges by a bill in chancery in any court of competent juris- 
diction ; that appellant, in the event of an adverse decision upon 
its petition, would file such a bill challenging the constitutional- 
ity of the act and the validity of the ordinance; that appellant 
might at any time withdraw or dismiss its petition; and that 
as a justification for the city’s suit, the gas consumers, includ- 
ing the city, were entitled to an adjudication, by a binding de- 
cree, of the question of their right to enforce the ordinance against 
the appellant. The pendency of appellant’s petition was inter- 
posed as a defense to the city’s suit, but it was held that the latter 
was not abated thereby. By its bill in the Federal Court filed 
on November 11, 1911, and its answer to the city’s suit filed 
December 14, 1911, appellant asserted the unconstitutionality 
of the act and the consequent invalidity of the ordinance. Near- 
ly three years after the passage of the ordinance the corporation 
counsel, in his report to the committee on gas, oil, and electric 
light, said that by reason of the substantial increase in the 
cost of manufacturing gas, with other facts which had developed 
since the passage of the ordinance, further consideration of the 
rates prescribed by it might be advisable. He added that, in 
view of the passage of the Public Utilities Act, the city’s power 
to fix gas rates was doubtful, and he advised against the prosecu- 
tion of the city’s suit at the time. More than a year later, in 
July, 1915, special counsel for the city, in his report to the com- 
mittee on gas litigation, recognized that the constitutionality of 
the act and the validity of the ordinance were preliminary ques- 
tions, which should be determined before the issue of the rea- 
sonableness of the rates prescribed by the ordinance could wisely 
be considered. Not until October 7, 1915, more than four years 
efter the ordinance was passed and appellant’s petition was 
filed in the cireuit court, did the city answer the petition and 
file a cross-bill in the cause. Upon its motion the proceedings 
were transferred from the law to the chancery side of the court. 
Appellant having objected unsuccessfully to the transformation 
of its petition, sought to amend the petition to make it conform 
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city in its bill filed October 31, 1911, alleged appellant would, 
and as the latter did in the Federal Court on November 11, 1911, 
that the Act of May 18, 1905, had never been passed and was 
unconstitutional and that the ordinance was, therefore, invalid. 
Leave to make the amendments was denied. In view of these 
facts and circumstances and the varying and inconsistent posi- 
tions taken by the city from time to time, the first question to be 
determined is whether appellant was estopped from alleging and 
proving the unconstitutionality of the enabling act and the in- 
validity of the ordinance. The plaintiff in Sutter v. People’s 
Gaslight & Coke Co. supra, brought suit in the municipal court 
of Chicago against appellant, and in his statement of claim al- 
leged that the city council of the city of Chicago had passed 
the ordinance in question; that he was a consumer of gas sup- 
plied by the defendant during the 5-year period the ordinance 
was effective ; that during that period the defendant demanded 80 
cents per one thousand cubic feet of gas consumed by the plain- 
tiff and refused to supply gas to him at the rates prescribed by the 
ordinance; that he was compelled to pay, and did pay, through- 
out the period stated, the rate demanded; and that the defendant 
thereby became and was liable to refund to him the overcharges, 
amounting to $11.53. The defendant by its affidavit of merits 
admitted the passage of the ordinance and the payment to it of 
the sums stated, but it denied the validity of the ordinance. It 
alleged that the city council had passed the ordinance pursuant 
to power assumed to have been granted by the act approved May 
18, 1905, entitled, “An act to confer upon the city of Chicago 
the power and authority to sell surplus electricity and to fix the 
rates and charges for the supply of gas and electricity for pow- 
er, heating, and lighting furnished by any individual, company or 
corporation to said city of Chicago and the inhabitants thereof ;” 
that the act was unconstitutional and void for reasons set forth; 
and that it did not go into effect because it never had been law- 
fully submitted to or adopted by the electors of the city of Chi- 
eago. The plaintiff filed an affidavit in reply, which set forth 
that the defendant was estopped to set up its defense because 
it had filed a petition in the circuit court of Cook county alleging 


that the rates and charges fixed by the ordinance were unjust 
P.U.R.1928D. 
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and unreasonable and obtained an order restraining the city from 
enforeing or attempting to enforce the ordinance, and providing 
that until final action by the court the defendant should charge, 
collect, and receive 80 cents per one thousand cubic feet for gas 
consumed, with the additional sum of 10 cents for a failure to 
pay within ten days, and that each consumer of gas paying in 
excess of the rates fixed by the ordinance, until the final order of 
the court, should receive a refund of such excess if the rates fixed 
were finally adjudged to be just and reasonable, and that the de- 
fendant assented to the entry of the order. The defendant filed 
an affidavit in rejoinder, setting forth that the facts stated in the 
reply were incompetent and immaterial; denying that the provi- 
sion of the order for a refund was assented to by it, or that 
it bad either waived its right to assert the invalidity of the 
act or was estopped to assert that defense; and averring that for 
five years prior to August 2, 1911, the defendant had sold gas at 
85 cents per thousand cubie feet, and that by the order of the 
court fixing the price at 80 cents the defendant had suffered a 
great loss. The municipal court rendered judgment for the plain- 
tiff for $11.53 and costs of suit. The defendant prosecuted an 
appeal to this court, and it was held that the facts stated in the 
plaintiff’s reply did not estop the defendant from attacking the 
validity of the act under which the ordinance was passed, and 
the act was declared void because it embraced two subjects, 
both of which were expressed in its title, in contravention of 
§ 13 of article 4 of the Constitution. The judgment was re- 
versed without remanding the cause. In delivering the court’s 
opinion Mr. Justice Cartwright said: ' 

“The counsel for appellee have joined with the amicus curie 
in insisting that the defendant waived its right to assert the un- 
constitutionality of the statue and is estopped to assert the same. 
Anyone may waive his own personal, individual right to ques- 
tion the constitutionality of a statute or may be estopped to 
assert such right. McCarthy v. Lavasche, 89 Ill. 270, 31 Am. 

Rep. 83; People v. Vaughan, 282 Ill. 163, 118 N. E. 479; 
Pierce v. Somerset R. Co. 171 U. S. 641, 43 L. ed. 316, 19 
Sup. Ct. Rep. 64; Ferguson v. Landran, 5 Bush (68 Ky.) 230 
[96 Am. Dec. 350]; 10 R. C. L. 836. If there is an at- 
P.U.R.1928D. 
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tempt to enforce a liability based on an unconstitutional act and 
the defendant fails to set up by way of defense the invalidity 
of the act his failure and neglect will ordinarily constitute a 
waiver of his personal right, and a party will be estopped to as- 
sert the invalidity of an act which he has treated as valid by 
receiving and accepting its benefits. But neither of those con- 
ditions exists here. The act in question provided that if the 
city should fix unjust and unreasonable rates and charges the 
same might be reviewed and determined by the circuit court of 
the county in which the city was situated. The defendant was 
charging a rate of 85 cents per thousand cubic feet for gas and 
applied to the circuit court by petition alleging that the rates 
prescribed by the ordinance were unjust and unreasonable and 
praying the court to review the same. No one was made a de- 
fendant but the city of Chicago entered its appearance, and 
during the seven years that the case has been pending it has had 
a checkered history either as a petition to fix rates or a bill in 
equity, but it has never reached a conclusion. Under the petition 
an order was made reducing the rates for gas from 85 cents to 
80 cents, and no advantage accrued to the defendant under the 
act or the ordinance from which it can be said that the defendant 
received and accepted any benefit from the act. The petition 
alleged that the rates fixed were unjust, unreasonable, and con- 
fiseatory, and an attack upon the ordinance upon that ground 
could not be treated as an admission that it is valid and free 
from any other objection. All that can be claimed as an estoppel 
is that the ordinance was attacked on a different ground in the 
circuit court than the ground upon which the defense was based 
in this suit, and that contains no element of an estoppel in pais. 
Such an estoppel is based upon the prevention of a fraudulent 
result if one were permitted to dispute the existence of a state 
of facts which he has induced another to believe in and act upon. 
3efore it can be invoked to the aid of the litigant it must appear 
that the person against whom it is invoked has by his words 
or conduct caused the litigant to believe in the existence of a cer- 
tain state of things and induced him to act upon that belief. In 
Holeomb v. Boynton, 151 Ill. 294 [37 N. E. 1031], it was 
said: ‘Is it a novel idea in the law of estoppel that the doc- 
P.U.R.1928D. 
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trine should be applied to a person who has been guilty of no 
fraud; simply because under a misapprehension of the law he 
has treated as legal and valid an act void and open to the in- 
spection of all.’ And in Washingtonian Home v. Chicago, 157 
lll. 414, [41 N. E. 893, 29 L.R.A. 798] the court said: ‘An 
estoppel by matter in pais may be defined as an indisputable 
admission, arising from the circumstances, that the party claim- 
ing the benefit of it has, while acting in good faith, been induced 
by the voluntary, intelligent action of the party against whom 
it is alleged to change his position.’ The facts of this case do 
not come within the rule.” (284 Ill. at pp. 638-640). 
Appellant filed its petition to invoke a statutory jurisdiction 
to review and determine the rates to be charged for gas in the 
city of Chicago. Ignoring the petition, the city instituted its 
suit against appellant in relation to the same subject-matter. 
For more than four years after the petition was filed the city 
treated it as a nullity. The city knew that appellant would 
question the validity of the act and assert the want of authority 
to pass the ordinance practically from the time the petition was 
filed. At no time during the 5-year period prescribed by the 
ordinance did the city change its position through reliance upon 
the petition and the order of August 2, 1911. Sutter v. Peo- 
ple’s Gas Light & Coke Co. supra, is decisive of the question 
of estoppel. Appellant should have been permitted to allege 
and prove the unconstitutionality of the enabling act and the 
want of power to pass the ordinance, and the circuit court erred 
in denying leave to amend appellant’s petition in those respects. 
[2-4] An unconstitutional act is not a law; it confers no 
rights; it imposes no duties; it affords no protection; it creates 
no office; it is in legal contemplation as inoperative as though it 
had never been passed. Norton v. Shethy County, 118 U. S. 
425, 30 L. ed. 178, 6 Sup. Ct. Rep. 1121. When a statute is 
adjudged to be unconstitutional, rights cannot be built up under 
it; contracts which depend upon it for their consideration are 
void ; it constitutes a protection to no one who has acted under it, 
and no one can be punished for having refused obedience to it 
before the decision was made. 1 Cooley’s Const. Lim. (8th Ed.) 


p- 382; Board of Highway Comrs. v. Bloomington, 253 III. 
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164, 97 N. E. 280, Ann. Cas. 19134, 471. The Act of May 
18, 1905, was adjudged to be unconstitutional, and for that 
reason it conferred no power or authority on the circuit court to 
fix rates to be charged for gas. Apart from the act, the circuit 
court had no power to prescribe such rates. The function of 
rate making is purely legislative in its character; and this is 
true whether it is exercised directly by the legislature itself or 
by some subordinate or administrative body to which the power 
of fixing rates in detail has been delegated. The completed 
act derives its authority from the legislature and must be re- 
garded as an exercise of the legislative power. Stone v. Farmers’ 
Loan & Trust Co. 116 U. S. 307, 29 L. ed. 636, 6 Sup. Ct. 
tep. 1191; Reagan v. Farmers’ Loan & Trust Co. 154 U. S. 
362, 38 L. ed. 1014, 14 Sup. Ct. Rep. 1047; Interstate Com- 
merce Commission v. Cincinnati, N. O. & T. P. R. Co. 167 U. 
S. 479, 42 L. ed. 243, 17 Sup. Ct. Rep. 896; McChord v. Louis- 
ville & N. R. Co. 183 U. 8. 483, 46 L. ed. 289, 22 Sup. Ct. Rep. 
165; Atlantic Coast Line R. Co. v. North Carolina Corp. Com- 
mission, 206 U. S. 1, 51 L. ed. 933, 27 Sup. Ct. Rep. 585; 
Prentis v.-Atlantie Coast Line R. Co. 211 U. 8. 210, 53 L. ed. 
150, 29 Sup. Ct. Rep. 67; Honolulu Rapid Transit & Land Co. 
v. Hawaii, 211 U. S. 282, 53 L. ed. 186, 29 Sup. Ct. Rep. 55; 
Knoxville v. Knoxville Water Co. 212 U. S. 1, 53 L. ed. 371, 
29 Sup. Ct. Rep. 148; Grand Trunk Western R. Co. v. Rail- 
road Commission, 221 U. S. 400, 55 L. ed. 786, 31 Sup. Ct. 
Rep. 537. In Prentis v. Atlantic Coast Line R. Co. supra, at p. 
226 (29 Sup. Ct. Rep. 69), Mr. Justice Holmes said: 

“A judicial inquiry investigates, declares, and enforces liabili- 
ties as they stand on present or past facts and under laws 
supposed already to exist. That is its purpose and end. Legis- 
lation, on the other hand, looks to the future and changes existing 
conditions by making a new rule to be applied thereafter to all 
or some part of those subject to its power. The establishment 
of a rate is the making of a rule for the future, and, therefore, 
is an act legislative not judicial in kind.” 

The power to prescribe rules of conduct, such as fixing a scale 
of rates operative upon the public, is legislative and not judi- 
cial in its nature, and so far as it is legislative cannot be con- 
P.U.R.1928D. 
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ferred upon the courts; but the courts can be empowered to 
ascertain and deal with the reasonableness of rates whenever 
this is necessary to determine the rights and interests of par- 
ties actually before the court. 3 Dillon on Mun. Corp. (5th ed.) 
§ 1329; Chicago, M. & St. P. R. Co. v. Public Utilities Com- 
mission, 268 Ill. 49, P.U.R.1915D, 133, 108 N. E. 729; Pub- 
lie Utilities Commission v. Springfield Gas & E. Co. 291 IIl. 
209, P.U.R.1920C, 640, 125 N. E. 891; Louisville & N. R. Co. 
v. Garrett, 231 U. S. 298, 58 L. ed. 229, 34 Sup. Ct. Rep. 
48; Knoxville v. Knoxville Water Co. supra; Interstate Com- 
merce Commission v. Cincinnati, N. O. & T. P. R. Co. supra. 
It is one thing to inquire whether the rates which have been 
charged and collected are reasonable, but it is an entirely 
different thing to prescribe rates which shall be charged in the 
future. The former is a judicial while the latter is a legislative 
act. Interstate Commerce Commission v. Cincinnati, N. O. & 
T. P. R. Co. supra; Chicago, M. & St. P. R. Co. v. Minnesota, 
134 U. S. 418, 33 L. ed. 970, 10 Sup. Ct. Rep. 462, 702; St. 
Lezis & S. F. R. Co. v. Gill, 156 U. S. 649, 39 L. ed. 567, 
15 Sup. Ct. Rep. 484; Cincinnati, N. O. & T. P. R. Co. v. 
Interstate Commerce Commission, 162 U. 8. 184, 40 L. ed. 935, 
16 Sup. Ct. Rep. 700. 

[5-7] The order entered upon appellant’s petition on August 
2, 1911, was without legal basis or justification. The refunding 
provision of that order sought to hold in abeyance, for ultimate 
distribution, a sum of money to be ascertained in the future, 
without any guide or standard by which to arrive at a decisiun. 
The cireuit court did not have, and no court has, the power to 
fix a maximum rate for the period of time defined by the or- 
dinance, now long since elapsed, and no equitable principle is in- 
volved which requires the litigation to be prolonged. Wanting 
that power, it cannot be judically determined that appellant has 
charged and collected a sum of money in excess of a valid maxi- 
mum rate to which the gas consumer will be entitled. Hence 
neither property nor a property right of the city or of the appel- 
lee arises out of the subject-matter to protect which an estoppel 
should operate or concerning which upon other grounds a decree 


should be rendered against the appellant. Cooley, in his work 
P.U.R.1928D. 
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on Constitutional Limitations (volume 2, 8th Ed. p. 846), well 
says: 

“Where a court by law has no jurisdiction of the subject-mat- 
ter of a controversy, a party whose rights are sought to be affected 
by it is at liberty to repudiate its proceedings and refuse to be 
bound by them notwithstanding he may once have consented to 
its action, either by voluntarily commencing the proceedings as 
plaintiff, or as defendant by appearing and pleading to the mer- 
its, or by any other formal or informal action. This right he 
may avail himself of at any stage of the case, and the maxim 
that requires one to move promptly who would take advantage 
of an irregularity does not apply here, since this is not mere 
irregular action but a total want of power to act at all.” 

The decree of the circuit court is reversed. 

Decree reversed. 





OHIO SUPREME COURT. 


BUCKEYE STAGES, INCORPORATED 
v 


PUBLIC UTILITIES COMMISSION OF OHIO. 
[No. 20738.] 
C. M. BEBOUT 
v. 
PUBLIC UTILITIES COMMISSION OF OHIO. 
[No. 20739.] 


COLUMBUS, DELAWARE & MARION ELECTRIC 
COMPANY 
v. 
PUBLIC UTILITIES COMMISSION OF OHIO. 
[No. 20740.] 


(— Ohio St. —, 159 N. E, 561.) 





Certificates of convenience and necessity — Procedure and waiver of 
notice — Entry of appearance. 
1, An announcement of protest both in writing and through coun- 
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sel by a lessee of a motor line at the inception of a hearing on an 
application for a certificate to a competitor after due service of notice 
on his lessor constitutes an entry of appearance and a waiver of any 
rights to notice which the law (Gen. Code, § 614-91) might otherwise 
require, p. 48. 


Appeal and review — Scope of review — Questions of fact. 

2. A contention for reversal that an extension establishing a new 
transportation operation was permitted without any showing made that 
public convenience demanded or required such operation is based upon 
a determination of a question of fact and goes to the weight of the 
evidence, p. 48. : 


Certificates of convenience and necessity — Evidence of necessity. 
3. The Commission is justified in granting an extension of motor 
bus facilities if the preponderance of the evidence shows that the pub- 
lic affected does not have adequate common carrier transportation serv- 
ice and that such extension would serve convenience and necessity of 
the public and eliminate the inadequacy, p. 49. 


Appeal and review — Conclusion of Commission — Convenience and 
necessity. 

4. The court will not substitute its judgment for that of the Com- 
mission as to a conclusion that the public in a certain locality needs 
additional transit service where there is evidence sufficient to sustain 
the same, p. 49. 


[December 21, 1927.] 


Error to the Public Utilities Commission contesting an order 
granting a certificate of convenience and necessity to a motor 
transportation line; Commission order affirmed. 

These are proceedings in error seeking to reverse an order of 
the Public Utilities Commission. The facts out of which the 
controversy arises are as follows: 

W. F. Reynolds is the owner and holder of a certificate of 
public convenience and necessity, No. 88, heretofore issued by 
the Public Utilities Commission, authorizing motor transporta- 
tion from the city of Mansfield in Richland county, to the city 
of Delaware in Delaware county, passing through the city of 
Mt. Gilead in Morrow county. Said Reynolds filed an applica- 
tion with the Public Utilities Commission of Ohio for an exten- 
sion of his operation, so that he would be entitled to operate, 
in addition to his present operation,.a motor transportation line 


from a point about a mile and a half or two miles south of Mt. 
P.U.R.1988D. 
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Gilead (said point being the intersection of the so-called state 
road with the road over which he is now operating) over 
various highways into the city of Columbus. 

Pursuant to the statute, notices to each of the following trans- 
portation companies were sent by the Public Utilities Commis- 


sion: Cleveland, Cincinnati, Chicago & St. Louis Railway Com-- 


pany, Pennsylvania Railroad Company, Hocking Valley Rail- 
road Company, Buckeye Stages, Inc., Columbus, Delaware & 
Marion Electric Railway Company, Maag Bros. Transit, Chris- 
man & Schuff, Toledo & Ohio Central Railway Company, the 
Galion & Mansfield T. Company, E. C. Harter, H. D. Snyder, 
Eastman & Alguire, Baltimore & Ohio Railway Company, Motor 
Transit Company, and the Columbus Railway, Power & Light 
Company. 

The record discloses that there were filed four protests against 
the granting of the extension applied for. These were by the 
Columbus Railway, Power & Light Company, the Columbus, 
Delaware & Marion Electric Railway Company, Buckeye Stages, 
Ine., and C. M. Bebout. The Pennsylvania Railroad Company 
also protested, but the same was not urged. 

On a hearing, the Commission granted the application of the 
said Reynolds for the extension of his route, entering the 
following order: 

“Leave Mt. Gilead bus station located on Main street, thence 
via Main street to corporation line, thence via state route No. 
55 to its intersection with inter-county road known as the Old 
State Cleveland and Columbus pike, thence via the latter named 
road to its intersection with what is known as the Fulton pike, 
thence via the Fulton pike to and through the village of Fulton 
to its intersection with state route No. 61, thence via state route 
No. 61 to its intersection with what is known as'the Marengo and 
Ashley pike, thence via the latter road to the village of Marengo 
and return to state route No. 61, thence via state route No. 61 to 
the county line of Morrow and Delaware counties, and to the 
intersection of Mt. Vernon and Delaware pike, thence via the 
latter named road to and through the village of Kilbourne, 
thence to the county line of Delaware and Franklin counties, via 


Old State road to and through the village of Flint to its inter- 
P.U.R.1928D. ° 
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section with Park road, thence via Park road to its intersection 
with the Clinton, Sharon, and Blendon pike, thence to the cor- 
poration line of Columbus [and then follow various streets in 
Columbus] to 41 East Rich, end of line and reverse. 


“Restriction. 


“The applicant agrees not to handle passengers from a point 
north of Minerva Park to Columbus, and vice versa. 

“‘And a proposed schedule of operations and rates and charges 
for such service. 

“The Commission, being fully advised, finds and hereby de- 
clares that the public convenience and necessity require the op- 
eration by the applicant as aforesaid. 

“Tt is, therefore, 

“Ordered, that upon the payment . . . of the taxes for the 
motor vehicles so to be used and the filing with this Commis- 
sion of the insurance policies required, a certificate be granted 
said applicant to operate over such route,” etc., “subject to the 
reasonable local police regulations of the municipalities. 

“Tt is further 

“Ordered that applicant file with the Commission a detailed 
statement of the motor vehicle equipment within five days.” 

Motions for a rehearing were filed by the Columbus, Dela- 
ware & Marion Electric Railway Company, Buckeye Stages, 
Ine., and C. M. Bebout. The protestant Columbus Railway, 
Power & Light Company filed no application for rehearing, ap- 
parently being satisfied with the findings of the Commission, in 
the light of the restriction of the applicant to haul passengers 
from a point north of Minerva Park to Columbus, and vice 
versa. Upon a denial of these applications for rehearing, error 
was prosecuted to this court, and the matter is now here for 
determination, upon petitions in error of the three protestants, 
Buckeye Stages, Inc., C. M. Bebout, and the Columbus, Delaware 
& Marion Electric Company, and their cases will be considered 
together. 

Appearances: Ralph H. Sanborn, of Cleveland, and George 


T. Poor, of Columbus, for Buckeye Stages, Inc., and Bebout; 
P.U.R.1928D. 
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William P. Moloney, of Marion, for Columbus, Delaware & 
Marion Electrie Company; E. C. Turner, Attorney General, 
and A. M. Calland, of Columbus, for defendant in error; John 
F. Carlisle, of Columbus, and C. E. McBride and Harry F. 
Bell, both of Mansfield, for Reynolds. 


Per Curiam: The grounds for reversal upon which plain- 
tiffs in error rely are three: 

First, that C. M. Bebout, owner of a certificate of public 
convenience and necessity authorizing the operation of a motor 
transportation company between Mt. Vernon, Knox county, 
and Mansfield, Richland county, was not given notice as required 
by law of the filling of the application or of the date of hearing. 

[1] The record shows that the actual operation of this line 
at the time of the filing of the application herein was by the 
Tsuckeye Stages, Inc., under lease from Bebout, and that such 
company was duly served with notice. The further fact is 
disclosed by the record that counsel announced his appearance 
at the inception of the hearing on behalf of Bebout, and that 
under date of July 15th Bebout signed a written protest, which 
was filed July 21st, against the granting of the extension in 
question. By so doing, he entered his appearance and waived 
any rights he might have had as to notice, under § 614—91, 
General Code. Long v. Newhouse, 57 Ohio St. 348, 49 N. E. 
79. 

Second, another ground upon which reversal is sought is that 
no proper map showing accurately the streets and highways 
and public roads over which the proposed route was to extend 
was filed with the application. 

The Commission found that the maps and blueprints filed 
and that are attached to the record were in such form as to sub- 
stantially comply with § 614—91, General Code, and the regu- 
lations of the Commission. Examination of the same convinces 
us that the conclusion of the Commission should not be dis- 
turbed in that behalf. 

[2] The third and paramount ground of reversal claimed is 


that this extension was establishing a new transportation opera- 
P.U.R.1928D. 





XUM 





XUM 


BUCKEYE STAGES, INC. v. PUBLIC UTIL. COM. 49 


tion between Mansfield, Mt. Gilead, and Columbus, without 
any showing made that public convenience and necessity demand- 
ed or required such operation. This ground is, therefore, based 
upon a determination of a question of fact and goes to the weight 
of the evidence. 

[3] The Commission would be justified in granting this ex- 
tension if the preponderance of the evidence showed that the 
public affected by such proposed extension did not have adequate 
common carrier transportation service, and that the granting of 
such extension would serve the convenience and necessity of the 
general public and eliminate the inadequacy and inconvenience 
of such lack of service, the needs of the public being the primary 
consideration. 

Applying this rule, the preponderance of the evidence showed 
that the people of Mansfield, Lexington, Johnsville and Mt. 
Gilead, and the territory between said points did not have any 
direct service whatsoever to Fulton, Marengo, Olive Green, Kil- 
bourne, and Flint, a region in which there are centralized schools, 
county schools, and churches, and to points south to Minerva 
Park; nor did the public living in the territory along the route 
of the proposed extension have any service whatsoever to Mt. 
Gilead, Johnsville, Lexington, Mansfield, and points between; 
nor did the public living along the line of the proposed extension 
have adequate service into and out of the city of Columbus. 

[4] None of the protestants gives any public common carrier 
service to and from Flint, Kilbourne, Olive Green, Fargo, Ma- 
rengo, and Fulton, to and from points either north or south of 
the extension, or to points within the extension. Such compet- 
ing service is reached at considerable inconvenience to the public 
living along the line of the proposed extension. 

The Public Utilities Commission apparently found that the 
public to be served by the proposed extension has not adequate 
common carrier transportation service; that there was a public 
convenience to be served and a necessity for such service. 

Such being its conclusion and there being evidence sufficient 
to sustain the same, we cannot substitute our judgment for that 
of the Commission. Entertaining these views, it is our conclu- 


sion that the findings and order of the Commission are neither 
P.U.R.1928D. 4 
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unreasonable nor unlawful, and the same are, therefore, affirmed. 
Order affirmed. 
Marshall, C. J., and Day, Allen, Kinkade, Robinson, Jones, 
and Matthias, JJ., concur. 





TENNESSEE CHANCERY COURT. 


TENNESSEE EASTERN ELECTRIC COMPANY 
v. 


HARVEY H. HANNAH, COMMISSIONER et al. 
[No. 39242.] 


Water power — Navigability of stream — Judicial notice. 

1. The court cannot take judicial notice concerning the exact point 
at which the navigable capacity of a stream ends, and unnavigability 
begins, p. 57. 

Pleading — Allegations of bill — Demurrer. 

2. Allegations of a bill in equity stating that the point of a stream 
where proposed development has been refused by the Commission is un- 
navigable must be assumed as true, where the Commission has inter- 
posed a demurrer to the bill, p. 58. 

Water rights — Right of riparian owners — Proposed development. 

3. The bed of a stream in which there is a public easement for 
floatage is the property of the riparian owners at and above the point 
of any proposed development, p. 58. 

Water power — Navigability of stream — Right of the United States. 

4. The usufructuary right to the water of a stream for power pur- 
poses is subject to the rights of the state and of the United States 
to preserve the navigable capacity of the lower part of the stream and 
that into which it flows, p. 58. 

Water power — Federal Water Power Act — Navigable stream. 

5. Section 23 of the Federal Water Power Act dealing with un- 
navigable waters is only for the purpose of preventing the diversion, 
consumption, or obstruction to the unnavigable sources of a navigable 
stream to the extent that would injure the navigable capacity of the 
stream as it approached the mouth and became adapted to public navi- 
gation, p. 59. 

Water power — Federal power over navigable streams — Power dam. 

6. A dam erected in the source of a navigable stream at a point 
where it is not navigable, for the purposes of power development and 
not of navigation, is not a Federal instrumentality under the Federal 
Water Power Act (§ 3), even though the Federal Government has the 

P.U.R.1928D. 
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right so to regulate the construction that the navigable capacity of the 
lower stream will not be affected, p. 59. 


Certificates of convenience and necessity — When required — Water 
power development. 

7. The Commission may properly require a certificate of conven- 
ience and necessity before the construction of a plant to develop water 
power is commenced, notwithstanding the fact that it has not yet be- 
come a utility, is in territory already served by the promoters, and 
will not interfere with other utilities, p. 60. 


Equipment and construction — What constitutes extension — Water 
power development. 

8. The construction of a plant on an unnavigable stream for the 
purpose of developing power is not an “extension” within the meaning 
of the law, notwithstanding the fact that it is in territory already 
served by the promoters thereof, and will not conflict with other utili- 
ties, p. 60. 

Water power — Purpose of statute — State police power. 

9. The enactment of state laws requiring supervision and certifi- 
cates by the Commission for all constructions within the state for the 
purpose of exploiting water power is an exercise of the state police 
power to preserve from wasteful use the natural resources in the state 
for the general welfare of the people, p. 62. 


Certificates of convenience and necessity — Federal consent — Water 
power. 

10. A certificate of convenience and necessity should not be refused 
by a State Commission for the exploitation of water power by an elec- 
tric company because of the fact that no permit has been given or ap- 
pears likely to be given by the Federal Water Power Commission, where 
the state statutes do not require that application for either license or 
permits shall be first made to the Federal body as a condition precedent 
to a state certificate, p. 63. 


Water power — State action — Federal Water Power Commission. 
11. A utility seeking to develop water power is entitled of right to 
know whether the action of a State Commission on its application is 
not validity effective before making application to a Federal Commis- 
sion in view of the Federal Act declaring that no license will be granted 
by the latter until the applicant has complied with state law, p. 63. 


Commissions — Distinction between legislative and judicial func- 
tions — Rules and regulations. 

12. Rules and regulations of the Commission concerning the future 
conduct of utility business are an exercise of the legislative powers dele- 
gated to an administrative tribunal, and, therefore, distinct from the 
judicial function which is the determination of the legality of past acts, 


p. 63. 


Appeal and review — Legislative rules of Commission — Judicial 
function. 

13. Rules and regulations of a Commission adopted in exercise of 
P.U.R.1928D. 
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the legislative powers delegated to it, and which are distinct from the 
judicial functions, are subject to the review of the court, p. 63. 


Commissions — Duty to see utility law enforced. 

14. The Commission is charged with the duty of seeing that all laws 
relating to public utilities are enforced and to that end may require 
all parties engaged in utility business to submit to the jurisdiction of 
the Commission and to the laws of the state, p. 64. 


Certificates of convenience and necessity — Conditions — Water 
power. 

15. A condition to the issuance of a certificate to develop water 
power that the applicant satisfy the Commission at a public hearing 
of its good will and financial ability to carry out the proposed con- 
struction within a reasonable time is a wise and, therefore, a valid and 
enforceable regulation, p. 65. 

Accounts — Location of records. 

16. A regulation of the Commission of the condition to the issuance 
of a certificate of convenience that books of accounting and records shall 
be kept within the state is neither unreasonable nor arbitrary, not- 
withstanding the fact that there might be a situation which would re- 
quire a change of location of the records to a point outside of the state, 
p. 65. 

Constitutional law — Delegation of powers. 

17. The state courts are of constitutional origin ang their power to 
order a sale, transfer, or assignment of a utility’s certificate of con- 
venience and necessity may not be restrieted in any way by a rule of 
the administrative Commission imposing its approval as a condition 
for the validity of such an act, p. 65. 


Constitutional law — Delegation of powers — Power to impose taxes. 
18. The power’ to impose taxes is a sovereign one delegated to the 
legislature by the Constitution, and the rip:t of that department to 
re-delegate it through an administrative Commission must be found in 
Constitution, or it does not exist, p. 66. 
Commission — Power to impose taxes — Condition of issuing certifi- 
cate. 

19. The Public Utilities Commission of Tennessee has no authority 
to impose taxes although it be as a condition of an issuance of a cer- 
tificate of convenience and necessity, p. 66. 

Constitutional law — Due process — Surrender of individual rights. 

20. No administrative board has the right to require a citizen to 
bargain away his constitutional guaranties, although it be under the 
guise of a condition precedent to the issuance of a certificate to engage 
in utility business, p. 66. 

Water power — Condition to issuance of certificate. 

21. The payment of one mill per kilowatt hour imposed as a condi- 
tion for the issuance of a certificate of convenience and necessity upon 
an applicant seeking to develop water power cannot be justified as a 
fee in the nature of a rental for the use of the state’s property, where 

P.U.R.1928D. 








XUM 


TENNESSEE EAST. ELEC. CO. v. HANNAH. 53 


it is not shown that the state owns any of the land which will be needed 
in the proposed development, p. 67. 
Commissions — Power to rent property of state — Water power. 

22. The powers given the Commission are regulatory, relating to 
public utilities, their property, and the conduct of their business, and 
it is without power to grant, bargain, sell, lease, or otherwise dispose 
of or confer any sort of title to any property for the use of which the 
state might have the right to claim rentals, although imposed under 
the guise of a condition to the issuance of a certificate, p. 67. 


Monopoly and competition — Jurisdiction of Commission — Anti- 
trust laws. 

23. State laws against trusts, monopolies, and unfair competition 
(Chap. 140, Acts 1903), are not applicable to electric power companies 
and other public utilities in view of later enactments granting general 
supervision and regulatory control over such companies to the Public 
Utilities Commission, p. 68. 

Monopoly and competition — Antitrust regulation — Electricity. 

24. A Commission regulation to prevent combinations or conspiracies 
for the purpose of price control or other unreasonable and unfair agree- 
ments will not be construed as interdicting the connection of transmis- 
sion lines of different utilities or the co-ordination of any service in 
public interest, p. 68. 

Commissions — Power to impose penalties — Unlawful combination. 

25. A Commission regulation requiring as the condition precedent 
to reception of a certificate that the applicant agree to a forfeiture of 
his rights “at the option of the Commission” for a violation of a Com- 
mission rule, or State or United States Laws against ‘unlawful com- 
bination and monopolies, is invalid where no provision is made for a 
hearing or offering of evidence by the utility accused, or a right of 
redress to the proper forum before the penalty shall be executed, p. 
68. 

Constitutional law — Due process — Commission powers. 

26. The Commission is without power to require a utility at the 
expiration of a period after which a right of recapture is reserved to 
the state to surrender private property rightfully owned and acquired 
upon such values and terms as may be declared thereafter, without any 
guaranty or assurance that fair or just compensation shall be received, 
p- 69. 

Water power — Restriction — Compliance with Federal law. 

27. A Commission rule requiring operators of any power devclop- 
ment on navigable streams within the state to comply with United 
States Laws with respect thereto was held enforceable, p. 70. 

Water power — Certificates — Unlawful restrictions — Waiver of pro- 
tection of Federal decision. 

28. A condition to the issuance of a certificate that the applicant 
therefor should not in any future rate proceeding consider as part of 
the rate bases the value of any water rights granted by the Commis- 
sion, state, or Federal government in excess of the cost of acquisition 
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at the time thereof, was held unreasonable and arbitrary where the 
constitutional validity of such a bargain was in high dispute and sus- 
ceptible to final determination only in the Federal courts, in view of 
the binding effect the acceptance might have on the applicant, who 
might thereupon be estopped from claiming the protection of any en- 
suing Federal decision in its favor, p. 70. 

Constitutional law — Notice to attorney general — Appearance of 
assistant. 

29. The appearance at bar of an assistant attorney general and a 
participation by him in brief and argument is a sufficient compliance 
with the requirement that no constitutional question shall be decided 
without notice to the attorney general for the state and opportunity to 
enter appearance, p. 72. 

Injunction — Presumption of proper conduct by Commission. 

30. Injunctive relief will not be granted against a Commission in 
the same decree that defines the limitations of the Commission’s con- 
duct, it being assumed that all public officials will respect and follow 
judicial decisions handed down by the proper tribunals, p. 73. 


[March 21, 1928.] 


Brit in Equity seeking declaratory relief against the opera- 
tion of certain rules and regulations of the Publie Utilities Com- 
mission; relief granted in accordance with decree. 


The Chancellor: The complainant brings this suit seeking 
declaratory relief relating to its rights, privileges, duties and 
obligations, under certain statutes and laws of this state and 
certain orders, rules and regulations of the Railroad and Public 
Utilities Commission of the state of Tennessee, as the same may 
affect or purport to affect certain water power and property rights 
in the upper sources or unnavigable waters of the Holston river, 
said to be owned by it. 

The defendants have interposed demurrers and, therefore, the 
issues on the present hearing are of law, arising from such facts 
as are properly pleaded in the original bill as amended. 

The facts, as they are made to appear from the averments of 
complainant’s pleading, will first be stated. 

The Tennessee Eastern Electric Company is a public service 
corporation organized under the laws of Massachusetts, domesti- 
cated under the laws of Tennessee and having offices at Johnson 
City. For several years it has owned and operated a hydro- 
electric plant on the Nolachucky river in Greene county from 
which it has distributed and sold electrical energy to the general 
P.U.R.1928D. 
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public within a certain territory, and, recently, has constructed 
a steam plant on the Watauga river in Carter county, which is 
devoted to the same public purpose. From these developments 
it supplies current to Johnson City, Bristol, and adjacent ter- 
ritory. 

Defendants Harvey H. Hannah, Porter Dunlap, and L. D. 
Hill are public officials of the state of Tennessee, and constitute 
the Railroad and Public Utilities Commission, hereinafter re- 
ferred to as the Utilities Commission. 

Defendant Holston River Power Company is a corporation 
organized under the laws of Tennesssee, authorized by charter 
to engage in the production of electricity by hydroelectric devel- 
opment. 

Complainant’s enterprises are situated in a rapidly growing 
section of the state and the demands made upon it are steadily 
increasing. Realizing the limit of its present capacity will soon 
be reached, anticipating that enlargements of its facilities must 
be made to meet the growing demand for proper and adequate 
service, it has, in the exercise of sound business judgment, pro- 
ceeded to acquire lands and water rights necessary for the con- 
struction of a hydroelectric plant in the Holston river near Hem- 
lock ridge, such location being at the heart of the present terri- 
tory served by it. 

Its purpose is to here construct a dam from 100 to 110 feet 
high and, pursuant to such purpose and intention, it has pur- 
chased land on both sides of the stream and has actually acquired 
in fee 69 per cent of the land necessary for the dam site and 
flowage area and has an additional 17 per cent under option, its 
total investment in the Holston river project amounting, at this 
date, to about five hundred thousand dollars. The Holston river 
at this point is an unnavigable stream and it is charged, as a 
matter of law, that the purchase of the land vested complainant 
with the ownership of the bed of the stream and use of its waters 
for power purposes, subject to the right of lower riparian owners 
and to an easement in the public for such transportation purposes 
as the stream is naturally adapted. 

Both complainant and Holston River Power Company have 
applied to the Federal Water Power Commission, under the pro- 
P.U.R.1928D. 
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visions of the Federal Water Power Act, the Act of June 10, 
1920, for preliminary permits to make the necessary investiga- 
tions and surveys, for their proposed developments in the Holston 
river, the applications so conflicting that neither can be granted 
in its entirety. The Federal Commission has treated these appli- 
cations as “declarations of intentions” relating to constructions 
in the unnavigable sources of navigable streams, and, upon in-. 
vestigation, has found that the proposed developments may or 
will affect interstate or foreign commerce and that a license for 
such improvement, under the provisions of the Federal Water 
Power Act will be necessary before proceeding with the proposed 
construction. 

It is the announced policy of the Federal Water Power Com- 
mission, in making a choice between conflicting applicants for 
permits and licenses, which turn essentially on matters of state 
concern, to follow any action which the state authorities may 
take with respect to deciding between such conflicting applicants. 

On October 10, 1927, defendant Utilities Commission, assum- 
ing to act by statutory authority, promulgated an order citing 
complainant, as well as Holston River Power Company, to ap- 
pear before it and show cause why said Commission should issue 
a certificate of necessity and convenience authorizing the pro- 
posed development on the Holston river in Tennessee. Said 
Commission promulgated and caused to be served on complain- 
ant, certain rules, regulations, and other orders dated November 
1 and November 22, 1927, prescribing that certain forms be used 
and procedure followed by all who made applications to it for 
certificates. By these rules and regulations the applicant must, 
in advance of any hearing or the filing of an application, and as: 
a condition precedent thereto, agree to be bound by a number of 
conditions and limitations formulated by the Commission and 
to be made the consideration upon which a certificate, if issued, 
will be grounded. Copies of all these orders, forms, rules, ete., 
are filed as exhibits to the bill. These, with two exceptions, are 
said by complainant to be inapplicable, invalid, unauthorized, 
illegal, and unconstitutional. These orders and rules, as well 
as the grounds for their inapplicability and invalidity, are of 
great length and will not be copied in full herein. Such portions 
P.U.R.1928D. 

















TENNESSEE EAST. ELEC. CO. v. HANNAH. 57 


as are conceived to be necessary to a proper consideration of the 
issues raised will be stated later. It is sufficient now to say that 
these orders, rules, and conditions make the field upon which this 
jegal battle must be won or lost. 

In short, complainant insists that inasmuch as the Utilities 
Commission contends that, under the authority conferred upon 
it by law, no development can be made until it has first granted 
a certificate permitting it to be done, and that it will entertain 
no petition or grant any certificate except the terms and condi- 
tions formulated by it be first agreed to; and, inasmuch as, under 
the terms of the Federal Water Power Act, § 9, no license will 
be granted by the Federal Water Power Commission until the 
application has complied with the requirement of state law with 
respect ‘“‘to the appropriation, diversion, and use of water for 
power purposes and to the right to engage in the business of 
developing, transmitting, and distributing power;” and, inas- 
much as complainant has already invested a large sum in the 
contemplated development and some of the terms and conditions 
formulated by the Utilities Commission very materially and in- 
juriously, if legal and enforceable, affect its property rights and 
the future conduct of its business, it has presented a case for 
declaratory relief and is entitled to a judicial determination of 
whether or not it must conform to these regulations, terms, and 
conditions before it may further proceed. 


The arguments and briefs of counsel have covered a wide 
range, including a discussion of the legal realms of Federal and 
state power, showing muck thought had been given to the issues 
and the authorities even remotely bearing thereon investigated 
and valued. I shall not attempt to follow counsel in all their 
adventures into this interesting field, but shall try to adhere and 
as briefly as possible, to what I conceive controlling principles 
and issues. 

[1j Before doing so, I should say it is not necessary to con- 
sider the rights of riparian owners or of the state in and to the 
waters of navigable streams. While this court may take judicial 
knowledge of what streams within the state are navigable it can- 
not know, of its own knowledge, at what point up stream naviga- 
ble capacity ends and unnavigability begins. United States v. 
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Rio Grande Dam & Irrig. Co. 174 U. S. 690, 43 L. ed. 1136, 
19 Sup. Ct. Rep. 770. 

[2-4] Even, therefore, if the Holston river at and above its 
confluence with the French Broad, thus forming the Tennessee 
river, be navigable, there is a point up stream where it will be- 
come so small as to be incapable of navigation. Complainant al- 
leges the stream is thus unnavigable at the point of proposed 
development and I must enter upon the present investigation 
with the assumption of the truth of that statement, and, that it 
is unnavigable in the sense and meaning of the laws and deci- 
sions of the United States as well as those of the state of Ten- 
nessee. But the bill admits there is a public easement, at least, 
tor the floatage, at certain seasons, of rafts, of logs and lumber, 
this bringing the stream and the rights of the publie and of 
riparian owners within the rule declared in Miller v. State, 124 
Tenn. 293, 137 S. W. 760. That being so, the bed of the 
stream is the property of the riparian owners, at and above this 
point, as well as the usufructuary right to the water of the stream 
for power purposes, subject to the public easement for valuable 
floatage, the rights of other riparian owners, and the right of 
the state and of the United States to preserve the navigable 
capacity of the lower part of the stream and that into which 
it flows. As the Miller case, supra, at p. 305, states the law and 
publie policy of this state, I quote therefrom: 

“This easement, however, is not an absolute and unqualified 
right of way. The riparian proprietors also have rights in such 
streams as valuable as that of the public, and these respective 
rights of the public and of riparian owners must be so used and 
exercised as not unreasonably to interfere with and obstruct each 
other. The evidence in this case demonstrates that the water 
power furnished by the river is very valuable and doubtless in 
many instances the only value inhering in the lands through 
which it flows, and that in the near future this value will greatly 
exceed the value of the use of the river for floating logs and 
rafts, which articles of commerce will, in the course of time, be- 


come exhausted. 

“The value of the natural water powers of the country for 
manufacturing purposes is constantly increasing, and is diflicult 
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to overestimate. The public is as much interested in the conser- 
vation of this class of property as it is in the protection of high- 
ways in streams. The policy of the state has been, and is now, 
to encourage the building of mills and the promotion of other 
manufacturing enterprises, for the operation of which these natu- 
ral forces are of great value, and may be absolutely necessary.” 

The conclusion reached was that it was not against any law 
or public right for a riparian owner to construct a dam across 
such a stream for power purposes, he having made reasonable 
provision for the passage of valuable floatage, without injury, 
around or over the dam. Since that decision, given in 1910, the 
prophetic ken of the learned judge has been verified. The value 
of water power has marvellously increased and the value of such 
streams for floatage purposes correspondingly decreased, to the 
extent that the latter must, to a very great extent, if not altogeth- 
er, give way to the former. 

[5] Much is said about the Federal Water Power Act, but it 
is apparent that its underlying purpose is to improve and con- 
serve navigation as a means of interstate and foreign commerce. 
It is only in the twenty-third section of that act that unnavigable 
waters are mentioned. A careful reading of that section leads 
me to believe that its only purpose was to prevent the diversion, 
consumption or obstruction to the unnavigable sources of a navi- 
gable stream to an extent that would decrease or injure the 
navigable capacity of the stream as it approached the mouth and 
became adapted to public navigation. If this be correct, the act, 
in this particular, was only an enactment of what had thereto- 
fore been declared by the Supreme Court of the United States 
in the case of United States v. Rio Grande Dam & Irrig. Co. 
supra. 

[6] In the Federal Water Power Act, § 3, a government dam 
is defined as “a dam or other work constructed or owned by the 
United States for government purposes, with or without con- 
tribution from others.” From this it would seem that a dam 
constructed in navigable waters, by the Government or another 
for it, for the purpose of improving navigation would be a Fed- 
eral instrumentality. But it does not necessarily follow that a 


dam erected in the sources of a navigable stream, where the 
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stream is so small it is not at all adapted to navigation, the devel- 
cpment being purely for power purposes and not as an aid to 
navigation, would be a Federal instrumentality, even though the 
Federal Government had the right to so regulate the construction 
that navigable capacity of the lower stream would not be affected. 
If a dam should be constructed in the unnavigable sources of a 
navigable stream, without the consent of the Federal Govern- 
ment, in such manner that the capacity of the lower stream for 
navigation purposes would be injuriously affected, it might be 
abated as a nuisance. During the argument complainant’s coun- 
sel conceded this was probably a correct interpretation of the 
Federal Water Power Act and, accordingly, withdrew from the 
court’s consideration, on the present hearing, its contention that 
the dam, if built at the proposed site, would be a Federal instru- 
mentality and beyond the taxing power of the state. 

[7, 8] The Utilities Commission demurs to that portion of 
the bill which charges that the statutes creating and conferring 
power upon the Commission do not bring the complainant within 
the Commission’s jurisdiction nor require the complainant to 
apply for a éertificate of necessity and convenience because the 
Holston project is not yet developed to the point that it has be- 
come a public utility and, for the further reason, that what it is 
proposing to do is nothing more than an extension of its service 
into territory already served by it or contiguous thereto, and 
that such extension, when completed, will not interfere with the 
line, plant, or system of any other public utility. This brings 
us to a consideration of the statutes involved. 

Section 6, Chap. 10, Acts 1897 (Shannon’s Code § 3059-a- 
23), now applicable to all public utilities, confers power upon 
the Utilities Commission to make all needed rules for its govern- 
ment and to adopt and enforce such rules and regulations and 
modes of procedure as it may deem proper. Section 32 of said 
act makes it the duty of the Commission to enforce its orders, 
rules and regulations lawfully made, and declares that they shall 
be deemed prima facie reasonable and valid, but may be sus- 
pended, modified, or set aside by the Commission or by a court 
of competent jurisdiction. 

Section 7, Chap. 49, Public Acts 1919, which is an amend- 
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ment to the Act of 1897, provides: “That no privilege or fran- 
chise hereafter granted to any public utility as herein defined by 
the state of Tennessee, or by any political subdivision thereof 
shall be valid until approved by said Commission ; such approval 
to be given when, after hearing, said Commission determines that 
such privilege or franchise is necessary and proper for the public 
convenience and properly conserves the public interest, and the 
Commission shall have power, if it so approves, to impose such 
conditions as to construction, equipment, maintenance, service, 
or operation as the public convenience and interest may reason- 
ably require.” 

Chap. 87, Acts 1923, as its title indicates, was enacted to 
prevent the exploitation of water power and wasteful duplica- 
tion of service. By § 1, it is provided: “That no public utility 
shall henceforth establish or begin the construction of, or there- 
after operate any line, plant, system or route in or into a munic- 
ipality or other territory already ‘receiving a like service from 
another publie utility . . . without first having obtained 

a certificate that the present or future public convenience 
and necessity require or will require such construction . . . 
and no person, firm, or corporation not at the time a public util- 
ity shall henceforth commence the construction of any plant, 
line, system or route to be operated as a public utility . . . 
without having first obtained, in like manner a similar certifi- 
cate.” 

“Provided, this section shall not require any public utility to 
obtain a certificate for an extension in or about a municipality 
or territory where it shall have theretofore commenced opera- 
tion,” ete. 

These acts are all parts of one general legislative scheme and 
must be construed together and not separately. 

See. 12, Chap. 49, Acts 1919, provides a liberal construction 
shall be given and any doubt of the existence or extent of any 
power conferred shall be resolved in favor of the existence of 
the power, to the end that the Utilities Commission may effec- 
tively govern and control the utilities placed under its juris- 


diction. 
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Giving these enactments such interpretations, I am of opinion 
complainant must apply for a certificate of convenience and ne- 
cessity. The proviso last quoted makes it reasonably clear that 
such application must be made except where a mere extension 
is being made by a utility into territory already served by it or 
not occupied and served by another like utility. 

The word “extension” has the general meaning of stretching 
out; the continuance of an existing thing; enlargement in 
length, breadth, or circumference; the addition of something of 
less import than that to which it is attached. 25 C. J. 227. 
Thus, we speak of the extension of a street, a sewer, a house, or 
an electric power line and they do not connote the building of 
@ new street at another locality or of a new house, or of a new 
power plant. 

[9] The enactment of these laws was an exercise of the state’s 
police power to preserve, from wasteful use, the natural resources 
in the state, for the general welfare of the people. This power 
is described as the most essential, at times the most insistent, 
and always one of the least limitable of the powers of the gov- 
ernment. It*expands when necessary to meet the changing con- 
ditions of our social order and is limited only by the Constitu- 
tion of the state and of the United States. For a state to pass 
laws to preserve natural resources from waste, for the benefit of 
its citizens is not a novel experiment. Owners of land have been 
prohibited from the wasteful and reckless use of natural gas. 
Townsend v. State, 147 Ind. 624, 47 N. E. 19, 37 L.R.A. 294; 
the useless and wasteful cutting of trees on uncultivated land. 
Opinions of Justices, 103 Me. 506, 69 Atl. 627; the waste of 
water from artesian wells, Ex parte Elam, 6 Cal. App. 233, 91 
Pac. 811; the wasteful taking of oysters from privately owned 
beds, Windsor v. State, 103 Md. 611, 64 Atl. 288. Many other 
instances might be cited. The underlying principle, so well stat- 
ed by Judge Story is, “that property of every kind is held sub- 
ject to those regulations which are necessary for the common good 
and general welfare.” This ground of the demurrer is sustained. 

Defendant Commission also demurs on the ground that the 
complainant is not entitled to any relief because it does not ap- 
pear that it has been or ever will be granted a permit or license 
P.U.R.1928D. 
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by the Federal Water Power Commission and, therefore, this 
case 1s a moot one. 

(10, 11] It is to be observed our statutes do not require that 
an application for either a license or permit shall be first made 
to the Federal Water Power Commission, nor is the granting or 
refusal of a certificate of convenience and necessity made to de- 
pend on the action of the Federal Commission. Rather the op- 
posite view should be taken, inasmuch as the Federal Act de 
clares no license will be granted by the Federal Commission until 
the applicant has complied with state laws. 

Therefore, before proceeding further before the Federal Com- 
mission, the complainant is entitled of right to know whether 
the orders, rules and regulations promulgated by the Utilities 
Commission have the effect of valid laws which must be complied 
with by it. For these reasons, and other might be given, this 
ground of the demurrer is overruled. 

[12, 13] A further ground of demurrer by the Utilities Com- 
mission is that the orders, rules and regulations promulgated by 
it, and which by their terms complainant must comply with, are 
but lawful exercises of the discretion committed to it by the legis- 
lature, quasijudicial in their nature, and not within the review- 
able jurisdiction of this or any other court. As we shall later 
see, from a consideration of them, the rules and orders are purely 
legislative in character and in no sense involve any exercise of 
judicial functions. They will materially affect the property and 
property rights of the complainant and the future conduct of 
the business, if enforceable. In discussing the powers of the 
Utility Commission granted by the three acts above mentioned, 
the supreme court of this state recently said: 

“We have read each one carefully, and it is sufficient to say 
that they vest in the Railroad and the Public Utilities Commis- 
sion the following power: (a) to make rules for the future 
which is legislative in its nature. This delegated legislative 
power is characteristic of administrative tribunals. . . . This 
rule-making function is legislative in its nature, distinct from 
the quasijudicial function, in that such rules are made for future 
conduct, whereas the settlement of controversies affects only the 
legality of past acts. Familiar examples of the rulemaking 
P.U.R.1928D. 
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functions are the making of regulations by Railroad Commissions 
to be observed by public utilities and public service corpora- 
tions,” ete. 

In Re Cumberland Power Co. 147 Tenn. 504, 509, 249 S. W. 
818. For this reason, I concluded this ground of the demurrer 
is unsound, 

This brings us now to a consideration of the rules and regula- 
tions which the Utilities Commission is attempting to enforce 
end which the complainant has assailed. In its order of Novem- 
ber 1, 1927, entered on Water Power Docket No. 1, the Utilities 
Commission ruled as follows: 

“The Commission hereby declares that it will grant no cer- 
tificate of convenience and necessity to any applicant except upon 
the following terms and conditions” (here follow terms and con- 
ditions from “a” to “i,” both inclusive). 

In the form prescribed by the Commission for use by appli- 
cants for certificates, at § 19, the following appears: 

“If the certificate for convenience and necessity applied for 
herein be granted, the applicant agrees as follows:” (Here fol- 
low the same terms and conditions). 

I shall take them up in the language in which they appear in 
the Commission’s Order of November 1, Water Power Docket 
No. 1, that being the manner in which they are discussed by 
complainant in its bill: 

[14] “(a) That the applicant shall declare his willingness to 
submit himself to the jurisdiction of this Commission and to the 
laws of the state of Tennessee.” . 

Complainant’s criticism of this is that it “is alleged and in> 
valid because the Commission has only such jurisdiction as the 
law of Tennessee gives it.” I think this contention is hyper- 
critical. The language must be construed as implying “lawful 
jurisdiction,” because the Commission has or can have only such 
jurisdiction as the law may bestow. The Commission is charged 
with the duty of seeing that all the laws relating to public utili- 
ties are enforced and the only purpose of the foregoing was to 
have the applicant, at the outset, declare its bona fides and pur- 
pose to conduct its business according to law, before beginning 
P.U.R.1928D. 
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the exercise of the valuable franchises and privileges sought by 
it. 

[15] “(b) That the applicant satisfy the Commission at a 
public hearing or hearings to be held by the Commission that 
his object in securing the certificate is to make a bona fide devel- 
opment of the water power in question and of his financial abil- 
ity and purpose to carry the same to a successful conclusion 
within a reasonable time.” 

Just why this is not a reasonable regulation it is difficult to 
conceive. Why should the Commission be called upon to hear, 
investigate, and consider an application made by one who does 
not intend to make a development and who can make no reason- 
able showing of his financial ability to do so? To ask the ques- 
tion is to answer it. Petitioner admits it has no real objection 
to complying with this condition. I think it is a wise and rea- 
sonable condition, and, therefore, valid and enforceable. 

[16] “(d) That the applicant will at all reasonable stated 
times submit its books and records to an examination by the audi- 
tors or representatives of the Commission or the state at some 
convenient point within the state of Tennessee; and if the project 
be operated as a public utility that its books of accounting and 
records shall be kept within the state of Tennessee.” 

I find nothing unreasonable or arbitrary in this condition or 
regulation. The only fault pointed out by complainant is that if 
a public utility should operate a plant in Tennessee and another 
separate one in some other state, it would be unreasonable to 
reouire taat the book relating to the separate operation in another 
state be kept in the state. This might be so but no such purpose 
as that will be read by the court into the foregoing language, 
but will escribe a lawful and reasonable purpose and intention to 
the Commission. What the Commission required was the books 
relating to operations in Tennessee be kept in this state. Such 
would make the records easily accessible if an investigation was 
appropriate for the determination of whether there was rebating 
or discrimination or other unlawful practices employed, to fix 
and determine rates, or for other purposes within the Commis- 
sion’s jurisdiction and power. 

[17] “(e) That the certificate of convenience and necessity 
P.U.R.1928D. 5 
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shall not be assigned, transferred or otherwise alienated by opera- 
tion of law or otherwise, whether the sale be made by any trustee 
or court or by the holder of such certificate, without the written 
consent and approval of this Commission duly entered upon its 
minutes.” 

It may be true that the Commission may thus regulate the 
mere voluntary assignment of a certificate of convenience and 
necessity by a license. But the courts of this state are of con- 
stitutional origin and their jurisdiction and powers are derived 
therefrom and from laws enacted pursuant thereto. Courts do 
not have to look to the rules and regulations of any administrative 
Commission for a grant of jurisdiction, neither can jurisdiction 
conferred on the courts by the law of the land be thus fettered 
and limited, nor citizens be deprived of their right to resort to 
the courts for such redress as they may be entitled. The statutes 
do not purport to give any such power to the Commission. 

[18, 19] “(f) That the applicant agree to pay to the state 
of Tennessee not less than one mill for every kilowatt hour of 
electricity generated by the hydroelectric development for which 
he secures a certificate of public convenience and necessity. This 
payment shall be in addition to any property or privilege taxes 
which may lawfully be imposed by the state, any municipality 
or taxing district.” 

It is quite certain the attempt to force the applicant to agree 
to the payment of one mill per kilowatt hour cannot be upheld 
as a tax. The power to impose taxes is a sovereign one and, un- 
der our Constitution, is expressly delegated to the legislature. 
The right of that department to redelegate its such power must 
be found in the Constitution, or it does not exist. The legisla- 
ture is permitted to authorize counties and incorporated towns 
to impose taxes for county and corporation purposes, but no con- 
stitutional warrant can be found by which the power to tax may 
be delegated to the defendant Commission. Lipscomb v. Dean, 
1 Lea (69 Tenn.) 546; Keesee v. Civil Dist. Board of Educa- 
tion, 6 Cold. (46 Tenn.) 127. Nor has the legislature attempted 
te do so. 

[20] It may be said that our statutes give the Utilities Com- 


mission the power to impose conditions. So they do confer au- 
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thority to impose conditions relating to the time allowed for 
construction, method of construction, equipment, maintenance, 
service, and operation. It should have these powers so that it 
may be enabled to see the dam is so safely constructed that such 
disaster as that of the St. Francis Valley in California be pre- 
vented, that the rights of lower riparian owners be protected, 
that the navigable capacity of the lower stream is not injured by 
impounding too much of the head water, that only reasonable 
rates be charged and adequate service given. But it would re- 
quire an active imagination to convince one that the legislature 
ever intended or expected the Commission would undertake to 
require an applicant to surrender rights guaranteed by the Con- 
stitution. No such authority was attempted to be conferred. 

It is urged that as the Commission has power to withhold its 
consent altogether, it may impose any terms it pleases as a con- 
dition to the grant of its favor. That even a sovereign state 
cannot thus require the surrender of rights guaranteed by the 
Federal Constitution was settled by the case of Frost v. Cali- 
fornia R. Commission, 271 U. 8. 583, 70 L. ed. 1101, P.U.R. 
1926D, 483, 488, 46 Sup. Ct. Rep. 605, 47 A.L.R. 457, where it 
was said: 

“Tt is not necessary to challenge the proposition that, as a gen- 
eral rule, the state, having power to deny a privilege altogether, 
may grant it upon such conditions as it sees fit to impose. But 
the power of the state in that respect is not unlimited; and one 
of the limitations is that it may not impose conditions which re- 
quire the relinquishment of constitutional rights. If the state 
may compel the surrender of one constitutional right as a condi- 
tion of its favor, it may, in like manner, compel a surrender 
of all.” 

By the same token, no administrative board of this state has 
a right to require a citizen to bargain away his constitutional 
guaranties, but, rather, all departments of the state government 
should endeavor to preserve such rights with jealous care. 

[21, 22] It was contended by counsel for defendant Commis- 
sion that the one mill sought to be imposed was in the nature 
of a rental for the use of the state’s property. It is not claimed 


that the state owns any land which will be needed in the proposed 
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development. The legislature has not delegated to the Commis- 
sion any power or authority to rent out its properties for a long 
term of years at the price of one mill per kilowatt hour or upon 
any other terms, even though it should be said the state has 
any proprietary right in the waters of such a stream, a point 
not necessary to be decided. The powers given the Commission 
are regulatory, relating to public utilities, their property, and 
the conduct of their business, and it is without power to grant, 
bargain, sell, lease or otherwise dispose of or confer any sort of 
title to any property for the use of which the state might have 
a right to claim rentals. 

I am, therefore of the opinion this rule or condition is void. 
I have not deemed it necessary or expedient to pass upon many 
other points raised by counsel in brief and argument. 

[23-25] “(g) That the applicant agree not to enter into any 
contract or combination with any other producer of or dealer 
in electricity or become any part of any combination, unlawful 
trust or monopoly, in violation of the laws of the United States 
or the state of Tennessee, formed for the purpose of limiting 
production of hydroelectricity, or any restraint of. the sale price 
or distribution of the same, a violation of which shall work a 
forfeiture of his rights under this certificate at the option of the 
Commission.” 

In the case of State ex rel. Thompson v. Nashville R. & Light 
Co. 151 Tenn. 77, 268 S. W. 120, it was recently ruled that our 
Anti-trust Act, Chap. 140, Acts 1903, was, in view of the Acts 
of 1897 and 1919 hereinbefore considered, no longer applicable 
to electric power companies and other public utilities as, under 
the acts last mentioned, the Utilities Commission had general 
supervision and regulatory control over the property and prop- 
erty rights of such companies, including the power to fix rates, 
prevent discriminations and to withhold its approval of, and, 
therefore, prevent, all such leases, mergers, combinations, con- 
solidations, and agreements as might affect the public interest. 

I do not think the language employed by the Commission can 
be construed as interdicting the connection of transmission lines 
of different utilities so that any excess of power generated by 


one company may be delivered to another company having pat- 
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ronage therefor. The purpose was, as I interpret the language, 
to prevent combinations or conspiracies for the purpose of price 
control or other unreasonable and unfair agreements hurtful to 
the public interests. 

But I do not think it reasonable or lawful to require, as a 
condition precedent, that the applicant shall agree to a forfeiture 
of his rights at the option of the Commission. The right to im- 
pose the penalty of a forfeiture is, in certain instances, given by 
the Act of 1923, supra, but I am persuaded, if its validity be 
conceded, that the legislature never intended such a harsh penalty 
to be imposed merely at the option of the Commission. The act 
presupposes a hearing by the Commission, with the right in the 
utility of offering evidence, and, if aggrieved, by the conclusion 
of the Commission, to seek redress in the proper forum, before 
the penalty shall be executed. 

[26] “(h) That the applicant agree that the right of recap- 
ture at the expiration of fifty years shall be preserved to the state 
and its municipalities upon the terms to be set out in the cer- 
tificate of convenience and necessity.” 

By this regulation or condition, the applicant is made to agree 
in advance, without knowing what the terms will be, to such 
recapture value and terms of payment as the Commission may 
be pleased thereafter to determine and set out in the face of the 
certificate. 

The Constitution of this state guarantees “that no man’s par- 
ticular services shall be demanded, or property taken, or applied 
to a public use, without . . . just compensation being made 
therefor.” Neither the legislature, the Utilities Commission, 
nor any other governmental agency can appropriate the private 
property of a citizen, individual, or corporation, except upon 
payment of just compensation therefor. It results that the Com- 
mission is without power to require of any citizen an agreement to 
surrender his private property rightfully owned and acquired 
under the laws of the state upon such values and terms of pay- 
ment as the Commission may declare, without any guaranty or 
assurance that he shall receive either fair or just compensation, 


even though he has dedicated such property to a public use. 
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Nor do I think our legislature has attempted to delegate such 
power to the Commission. 

[27] “(i) That before the applicant shall begin the construc- 
tion of any development on any navigable stream within the 
state of Tennessee he shall comply with all the laws of the United 
States with respect thereto.” 

It is to be noted this rule relates alone to navigable streams. 
But if it were otherwise I see no reason why a good faith appli- 
cant should not agree to comply with all applicable laws. 

[28] “(c) That in fixing the value of the property for rate- 
making purposes when operated as a public utility, the applicant 
shall not claim and the Commission shall not include within the 
rate base any value for the rights granted by the Commission 
or by the state of Tennessee or by the United States; nor shall 
it include as an element of value in the rate base the water 
power value as separate and distinct from the value of the lands 
and structures thereon. That is to say, that the values allowed 
for water rights, rights of way, lands or interest in lands shall 
not be in excess of the actual reasonable costs thereof at the time 
of acquisition:to the applicant.” 

It is said for the applicant this rule of condition precedent 
is an attempt to make it relinquish rights guaranteed to it by 
the 14th Amendment to the Constitution of the United States, 
which prevents the state from attempting to “deprive any per- 
son” of life, liberty, or property without due process of law,” 
and of Act I, §§ 8 and 21 of the Constitution of Tennessee, of 
like effect, so far as this state is concerned. 

In the recent case of McCardle v. Indianapolis Water Co. 272 
U. S. 400, 71 L. ed. 154, P.U.R.1927A, 15, 47 Sup. Ct. Rep. 
144, the Supreme Court had occasion to again review the rate- 
making power of a State Commission and to determine what 
must be considered and allowed to prevent the rates so fixed from 
being confiscatory and obnoxious to the 14th Amendment to the 
Federal Constitution. The opinion was by Mr. Justice Butler, 
and I quote from the second headnote. 

Upon the question whether or not a rate fixed for a public 
utility is confiseatory it must be determined whether the rate 


complained of is yielding and will yield, over and above the 
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amounts necessary to pay taxes and proper operating charges, 
a sum sufficient to constitute just compensation for the use of 
the property employed to furnish the service; that is, a reasonable 
rate of return on the value of the property at the time of the 
investigation and for a reasonable time in the immediate future. 
(Italics mine. ) 

In the body of the opinion it was said: 

“The decisions of this Court declare that there is an element 
of value in an assembled and established plant, doing business 
and earning money, over one not thus advanced, is self-evident. 
This element of value is a property right and should be consid- 
ered in determining the value of the property upon which the 
owner has a right to make a fair return when the same is pri- 
vately owned, although dedicated to public use.” (Supra, P.U.R. 
1927A, at p. 27.) 

The Court further held that in determining the present value 
of the plant as a whole, for rate-making purposes, the value of 
the water rights must be considered. The McCardle case, supra, 
together with Smyth v. Ames, 169 U. S. 466, 42 L. ed. 819, 18 
Sup. Ct. Rep. 418; Des Moines Gas Co. v. Des Moines, 238 U. 
S. 153, 59 L. ed. 1244, P.U.R.1915D, 577, 35 Sup. Ct. Rep. 
811; Missouri ex rel. Southwestern Bell Teleph. Co. v. Public 
Service Commission, 262 U. S. 276, 67 L. ed. 981, P.U.R. 
1923C, 193, 43 Sup. Ct. Rep. 544, 31 A.L.R. 807, and many 
cthers not necessary to be referred to, have definitely determined 
that rate-making boards of a state must include the elements of 
value above mentioned and that the present or existing value 
at the time the rate is to be fixed, and not the acquisition cost, 
is the controlling feature. This is said to be just for the reason 
that the value of public utilities fluctuate and as the owners 
“must bear the decline they are entitled to the increase.” 

Defendant Commission calls attention to the fact that §§$ 14 
and 20 of the Federal Water Power Act provide that the value 
for rate-making purposes shall be based upon the “net invest- 
ment” excluding good will or going value and only allowing as 
values for water rights, rights of way, lands, and interest in lands 
@ sum not in excess of the actual and reasonable acquisition cost. 


I have not found any case undertaking to construe or pass upon 
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the validity of these sections in their relation to values for rate- 
making purposes. 

Whether these provisions are within the limitation of power 
granted by the states to the Federal Government whether such 
“net investment value” affords a “just compensation” as provid- 
ed in the 5th Amendment to the Federal Constitution, and wheth- 
er, such provisions relate alone to dams constructed as Federal 
instrumentalities for the improvement of navigation, where the 
cost of construction is paid or repaid by granting a license for 
the use of the incidental water power created thereby, and an- 
other whether they have any relation to a dam built only for power 
purposes in the unnavigable sources of a navigable stream, are all 
important questions which must, finally, be determined by the 
Federal Courts. There is much uncertainty among learned 
members of the legal profession concerning the correct interpreta- 
tion and validity of these provisions. 

In this view, I am of opinion it is unreasonable and arbitrary 
to demand that an applicant shall, in advance, agree to this rule 
or condition of the Commission. Should he do so it might estop 
him hereafter (see Saylor v. Trotter, 148 Tenn. 359, 375, 255 
S. W. 590, 257 S. W. 93) from asking for a judicial construc- 
tion of the Federal Water Power Act or questioning the validity 
of the rate making valuations therein set forth, and force him 
to be bound by his agreement even though it be held not applica- 
ble to him or declared to be contrary to the constitutional guar- 
anties of his right to property. 

I am strengthened in this view by the fact that if the provi- 
sions of the Federal Water Power Act are valid and enforceable 
by the defendant Commission, according to its terms relating to 
net investment, in cases like the present one, then all applicants 
will be bound thereby, whether they agree to be so bound or not. 

[29] It is urged by defendant Commission that in a suit of 
this character constitutional questions cannot be considered be- 
cause no notice has been given the Attorney General for the 
state as required by the Declaratory Judgment Act. I think 
the counsel pressing this point have overlooked the fact that the 
Attorney General appeared at the bar of the Court, by proper 


representative, and was granted permission to file a petition 
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herein. An Assistant Attorney General, Mr. Roy H. Beeler, 
signed the Commission’s demurrer, submitted a brief and par- 
ticipated in oral argument. If notice in this case was necessary, 
I find it has been given. 

[30] I find it unnecessary to consider at length or in detail 
the demurrer interposed by the Holston River Power Company 
as I am of opinion it is not a necessary or material party, and, 
as to it, the suit is dismissed. 

Neither do I think it proper to grant the injunctive relief 
prayed for. Courts will assume that all public officials will re- 
spect and follow judicial decisions handed down in the proper 
exercise of judicial functions. 

Draw a decree in accord with the foregoing. 


DECREE. 


Be it remembered, this cause came on this day to be heard 
before Chancellor John R. Aust, upon the original bill, as amend- 
ed, its exhibits, and the demurrers of the defendants Harvey H. 
Hannah, Porter Dunlap and L. D. Hill, constituting the Rail- 
road and Publie Utilities Commission of Tennessee, and of de- 
fendant Holston River Power Company, when, in consideration 
thereof, and for the reasons set forth in an opinion which is filed 
in the cause, and made a part of the record and the basis of this 
decree, the Court decrees as follows: 

(1) That the Holston River Power Company is not a mate- 
rial, necessary or proper party to this suit, and so much of its 
demurrer as is based upon this ground is sustained, and the bill 
dismissed as to it, with costs. 

(2) That Chap. 10, Acts 1897, Chap. 49, Acts 1919, and 
Chap. 87, Acts 1923, authorize the defendant Utilities Commis- 
sion to require the complainant to procure from it a certificate 
of necessity and convenience before constructing the enterprise 
described in the bill, and so much of the demurrer of the defend- 
ant Commission as goes to this portion of the bill is sustained. 

(3) That it was not necessary for the complainant to first 
procure a permit or license from the Federal Power Commis- 


sion to enable it to maintain this suit, therefore, the grounds of 
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the demurrer of the Commission raising the point that this suit 
raises a moot question is overruled. 

(4) That the rules, regulations, and orders complained of are 
legislative in their character, and the demurrer of the defendant 
Commission raising the point that the passage of said rules, reg- 
ulations, and orders was discretionary or quasijudicial is over- 
ruled. 

(5) That the dam, when built in an unnavigable stream, as 
alleged in the bill and for the purposes alleged in the bill, will 
not be a Federal instrumentality and the demurrer of the Com- 
mission to this portion of the bill is sustained. 

(6) That the rules and regulations set out in complainant’s 
bill and in the opinion, lettered (a), (b), (d), and (i) are, as 
construed by the court, valid and enforceable by the Commission. 
That the rule or regulation lettered (e) is valid to the extent 
that the Commission may reguiate the voluntary transfer or as- 
signment of the certificate of convenience and necessity, but no 
further or otherwise. That the rule lettered (g) is valid except 
that portion which undertakes to give the Commission a right 
to declare a forfeiture at its option. 

(7) That the rules and regulations lettered (c), (f) and (h) 
are void and unenforceable by the Commission. 

All grounds of the demurrer of the Commission not hereinbe- 
fore referred to are overruled. 

All grounds of the demurrer filed by the defendant Commis- 

sion which are overruled by the court may be relied upon on the 
hearing of this cause on the merits, and on application of the 
defendant Commission, its answer now on file is so amended as 
to incorporate therein all the legal propositions set forth in said 
jdemurrer. This has been allowed by the court for the reason 
that the answer alleges that the Holston river, at the point in- 
volved in this litigation is a navigable stream, but for the pur- 
poses of the demurrer and the court’s action thereon, the allega- 
tion in the bill that the Holston river is an unnavigable stream 
at the point involved was deemed and considered to be true. 

The complainant and the sureties on its cost bond will pay the 
costs incident to making the Holston River Power Company a 


party defendant. 
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To so much of the foregoing decree of the court as sustains 
in part the demurrers of the defendant Commission and the 
Holston River Power Company, the complainant excepts and 
prays an appeal to the present term of the Supreme Court sit- 
ting at Nashville, which is granted upon the execution of bond, 
and for satisfactory reasons it is allowed twenty days in which 
to perfect said appeal. 

To so much of the foregoing decree as overrules the demurrer 
of the defendant Commission, the defendant Commission and 
its members except and pray an appeal to the present term of the 
supreme court at Nashville, Tennessee, which to them is granted 
upon the execution of an appeal bond as required by law, and 
for satisfactory reasons, they are allowed twenty days from this 
date in which to prepare and file said bond. 





CALIFORNIA RAILROAD COMMISSION, 


RE LOS ANGELES RAILWAY ConrPCRATION. 
[Decision No, 19521, Application No. 13323.] 


Valuation — Nonphysical element — High prices. 

1. An allowance was made in a rate valuation for the fact that 
certain property was acquired or constructed during a period of high 
prices, p. 77. 

Return — Reasonableness — Efficiency of management — Street rail- 
ways. 

2. A return of approximately 4.9 per cent received by a street rail- 
way company applying for higher rates was held to be not unreasona- 
ble by reason of the fact that the operating methods of the company 
might be so changed as to result in a large reduction of operating costs 
and yet render efficient and adequate service and where the manage- 
ment of the company had made no effort to take advantage of such possi- 
ble economies, which would result in a full and adequate return on the 
rate base, p. 78. 





Valuation — Rate making — Effect of competition — Street railway. 
Discussion of the effect which modern competition by automobiles 
has upon the value of street railway property for rate-making pur- 
poses, p. 79. 
Return — Operations as a whole — Street railways. 
Discussion of increased rates for unprofitable bus lines operated by 
street railway company, p. 81. 
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Rates — Franchises — Factors for consideration. 
Discussion of the amount of convincing evidence necessary before 
the abrogation of a 5-cent fare franchise provision is justified, p. 82. 
Return — Reasonableness — Return — Street railways. 
Discussion of the reasonableness and adequacy of an average re- 
turn notwithstanding sufficiencies or excesses of particular years, p. 
82. 
[March 26, 1928.] 

App xicaTion of a street railway company for increased rates ; 
denied. 

Appearances: S. M. Haskins and Paul R. Watkins of Gibson, 
Dunn and Crutcher, for the applicant; Jess E. Stephens, City 
Attorney; Milton Bryan, Deputy City Attorney, and J. L. Ron- 
now, Deputy City Attorney, for the city of Los Angeles; George 
A. Damon, for City Planning Association; Carl Bush and E. F. 
Bogardis, for Hollywood Chamber of Commerce; W. H. Engel, 
in propria persona. Clyde Woodworth, City Attorney, for the 
city of Inglewood and city of Hawthorne. 


Louttit, Commissioner: The Los Angeles Railway Corpora- 
tion, a street railway operating in and about the city of Los 
Angeles, filed with this Commission, on November 17, 1926, an 
application whereby permission is sought to increase the rates of 
fare charged upon its street railway, as set forth in the schedule 
marked Statement “I,” attached to the application, as modified 
by supplemental schedules submitted in evidence. 

In general, permission is asked to increase the present basic 
fare of 5 cents to 7 cents with the sale of four single fare tokens 
for 25 cents. No request was made to increase the present 10- 
cent bus fare. 

Hearings on this matter were held in Los Angeles during 1927, 
on January 13th, May 17th, 18th, and 28th, and on August 9th, 
10th, and 11th. At the hearing held on August 11th the mat- 
ter was taken under submission. 

A number of very detailed and thorough studies, covering ele- 
ments of value, financial results from operation and rates, were 
prepared and presented in evidence by witnesses representing the 
city of Los Angeles, applicant, and the engineering department 


of this Commission, respectively. 
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[1] The evidence presented has been given careful considera- 
tion. The determination of fair value for rate-making purposes 
ealls for the exercise of judgment and, in reaching the conclusion 
hereinafter stated, all factors having a bearing upon the value 
of the property involved have been considered and such weight 
has been given to each as seems proper under the evidence of 
record. Forty-two million dollars is the highest figure that may 
reasonably be accepted as a rate base. This figure covers fully 
the undepreciated cost of the company’s property with land at 
present-day values. A considerable portion of the company’s 
property was acquired or constructed during the period of high 
prices and allowance is made for such cost. It includes prop- 
erty constructed by funds set aside in the depreciation reserve. 
Furthermore, there must be taken into consideration the unsatis- 
factory franchise condition of the company discussed in Re Los 
Angeles R. Corp. (19 Cal. R. C. R. 980, P.U.R.1922A, 66), 
as to which there is no evidence of any improvement. These 
facts make the acceptance of any higher estimate of a rate base, 
than that herein adopted, unjustified. The figure of $42,000,000 
includes an allowance for materials and supplies of approximate- 
ly $750,000 and for work in progress of approximately $250,- 
000. 

A careful consideration of all the evidence justifies the follow- 
ing findings of fact: 

1. That a reasonable rate base to be used for the purpose of 
computing a fair return upon the operative property of this com- 
pany is the sum of $42,000,000. 

2. That the financial results from the operation of applicant’s 
property, under present operating methods, for the year 1927, 
based upon estimates contained in the record, may be fairly 
stated as follows: 


Total operating revenues .....c.ccccccsecceccvccceccceees $13,254,000.00 

Total operating expense, including depreciation, computed on 
a 5-per cent sinking fund basis, and taxes ...........+..- 11,183,739.00 
Net income available for return ......ccecceeccecees $2,070,261.00 


3. That the average annual rate of return earned by applicant 
for the 5-year period ending December 31, 1926, has been ap- 


proximately 7.1 per cent. 
P.U.R.1928D. 
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[2] 4. That the rate of return earned by applicant under ex- 
isting fares and methods of operation for the year ending Decem- 
ber 31, 1927, was approximately 4.9 per cent. 

5. The record shows that the operating methods of the com- 
pany might be so changed as to result in large reductions in 
the cost of operation and still enable the company to render ef- 
ficient and adequate service. The management of the company 
has made no effort to take advantage of these possible economies 
which, if made effective, would result in the company receiving 
a full and adequate return on the rate base heretofore named, 
to wit, the sum of $42,000,000. By reason of these facts, the 
rates of fare now charged by said company are not unreasonable. 

6. That the schedule of fares applied for by applicant, to wit, 
a 7-cent cash fare with four single fare tokens for 25 cents, may 
be reasonably expected to produce a gross revenue of approxi- 
mately $15,708,000, and will, if permitted, produce a net annual 
return of 9.4 per cent upon the above rate base, and the rates 
applied for, therefore, if put into effect, would be unjust and 
unreasonable. 

' Based upon: these findings of fact, the following form of order 
is recommended : 


ORDER. 


The Los Angeles Railway Corporation having filed the above 
entitled application for an adjustment of its rates, public hear- 
ings having been held, and the matter having been submitted 
to the Commission for its consideration and the Commission 
having fully considered the premises: 

It is hereby ordered, that the application of the Los Angeles 
Railway Corporation for increase of its rates of fare in the 
above entitled proceeding be and the same hereby is denied. 

For all other purposes the effective date of this order shall be 
twenty days from the date hereof. 

The foregoing opinion and order are hereby approved and 
ordered filed as the opinion and order of the Railroad Commis- 
sion of the State of California. 


Carr, Commissioner, concurring: I concur in the order and 


in most of what is said in the opinion which precedes it. There 
P.U.R.1928D. 
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are, however, some things not expressed in the opinion to which 
reference may well be made and some conclusions which justify 
further comment. 

While I am in accord with what is found as to rate base, 
there is one consideration not mentioned in the opinion, and 
which I think should be alluded to, which weighs heavily 
against acceptance of some of the higher figures claimed by the 
applicant and lends strong support to the figure found as rea- 
sonable. This is that the company is now, and for many years 
has been, engaged in active and acute competition with privately 
owned automobiles. That this fact bears upon and affects the 
value of its property seems to me so obvious as to require no 
discussion. Various other reasons could well be advanced to 
sustain the conclusion respecting value, which finds unusually 
convincing support in the record. 

This is the second time this company has sought from the 
Commission authority to depart from the basic 5-cent fare which, 
with inconsequential exceptions, has prevailed on its Los An- 
geles system for many years, and to enter upon the uncharted 
sea of multi-coin fares. 

In November, 1918, the company came before the Commission 
with a request that its service and financial conditions be in- 
vestigated. This finally resulted, on May 31, 1921, in an order 
permitting the company to charge a 6-cent fare, with 10 tokens 
or tickets for 50 cents. (Re Los Angeles R. Corp. 19 Cal. R. 
C. R. 980, P.U.R.1922A, 66.) In that decision it was pointed 
out that an investigation by the Commission had been made as 
to the methods of operation of the applicant and that pursuant 
to recommendations made by the Commission’s engineers various 
improvements in service had been put into effect, resulting in 
large economies in operation, but that while the estimate of sav- 
ings in operating expenses proved to be approximately correct, 
“unexpected increases in power costs and the further wage in- 
creases occurred . . . amounting to approximately $1,250,- 
000 per year, practically absorbed the benefits of operating sav- 
ings and a part of the net earnings from increased traffic.” (19 


Cal. R. C. R. 998, P.U.R.1922A, at p. 88.) 
P.U.R.1928D. 
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In the course of its opinion the Commission said: 

“If adequate street railway service is to be given in Los 
Angeles, there appears to be no possibility for the company to 
secure the necessary revenue under a continuation of the flat 
5-cent fare. An increase in the fare in some form, we are satis- 
fied, should be authorized if street railway service is not to suffer 
and great injury is not to result to the development of the city.” 
(P.U.R.1922A, at p. 90.) 

The company did not accept the increased fares authorized 
by this decision and after a period of over five years and on 
October 25, 1926, at the instance of the company, the Commis- 
sion set aside and revoked its decision. 

Notwithstanding this confident prediction the company, dur- 
ing the 7-year period from 1921 to 1927, inclusive, did, under 
the basie 5-cent fare, and although burdened by its bus opera- 
tions to which reference will be made, realize net earnings which 
produced an average return upon all of its property, valued on 
the basis herein found to be reasonable, of 6.6 per cent. This 
return was not uniform over the period, it having been subject 
to somewhat striking fluctuations from year to year, as more 
fully appears from the following table, which shows the return 
not only for the seven-year period but for the period from 1913 
to date. 


Return by Years. 


Approximate value Net income Per 

on basis of adjusted for 5 — cent 

Year. value found per cent sinking Re- 
for 1927. fund depreciation. turn. 

WAS cocccccccsccccccccsseses $22,700,000.00 $1,830,000.00 8.1 
BORG cic ccevesceveses peseeve . 23,700,000.00 1,680,000.00 7.1 
BPID  cccersscccscswcereccecse 24,500,000.00 1,290,000.00 5.3 
BEGG. ce cbucdesnceseesceevedas 25,200,000.00 1,280,000.00 5.1 
DORE Ke ererencsesseeumoecoess 25.500,000.00 1,190,000.00 4.7 
OCLC ee 25,800,000.60 730,000.00 2.8 
a MLE COE reer ee 26,100,000.00 860,000.00 3.3 
ek kt hit nana sie cs teks ign neal 27,000,000.00 1,600,000.00 5.9 
BOGE ced eWeWeressedesededdeds 28,500,000.00 1,770,000.00 6.2 
BEE -nedbessecanscechannses das 31,400,000.00 3,040,000.00 9.7 
BOBS ce ccvccvcscccceseccccoes 34,800,000.00 3,280,000.00 9.4 
WOO. «sik tia abe b4 sia ces shares 38,800,000.00 2,880,000.00 7.4 
BORD. ccsovesevrcescccsssannes 39,900,000.00 2,090,000.00 5.2 
1926 ....eeeeee ee ccccceccces - 41,200,000.00 1,910,000.00 4.6 
BIRT 0.5 consis Ree ee eer ea 42,000,200.00 2,070,000.00* 4.9 
Average fcr 15 year period ...ccrccccccccsccccccccccscccccsce) CO 
Average for last seven years ...... Kaonsiesignnee cccccccccccccss 6.6 


* 1927 operations are in part based upon estimates. 
P.U.R.1928D. 
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It should be pointed out that the savings in operating ex- 
penses of something like $1,000,000 a vear, adverted to by the 
Commission in its 1921 decision, which were effected, accord- 
ing to the decision, largely in the vear 1920, were savings which 
in large part could have been effected in the vears preceding. 
If this cireumstance is taken into account it is apparent that 
over the fifteen-year period a 5-cent fare was sufficient to yield 
the company a return substantially more than the average of 
6.0 per cent indicated in the table. 

The experience of the company over this fifteen-vear period, 
during which there occurred violent changes in conditions, par- 
ticularly as to operating costs, as well as the error into which the 
Commission was led in its 1921 decision, emphasizes the danger 
of attempting to arrive at a satisfactory conclusion as to rates 
upon the experience of a period as short as one or two years. 

Thus it would have been just as reasonable in 1923 to have 
reduced the fares of the company, because in that and the pre- 
ceding year it was earning a return of between 9 and 10 per 
cent on its property, as it would be now to increase its rates 
because it is earning a return of only approximately 5 per cent. 

Not only can it not be said, with any confidence of realiza- 
tion, that the present rates will not in the future on the average 
and under normal conditions yield this company a reasonable 
return upon the property used in the public service, but a far 
more logical deduction from the company’s experience is that 
the existing rates will be adequate to this end. From the table 
showing earnings it will be observed that good and bad years 
for the company occur in rather short cycles. The years 1913 
and 1914 and then 1922 and 1923 were very good years. The 
years 1918 and then 1926 were bad years. Other years were 
slightly above or below the average. The company’s worst year 
in the last cycle occurred in 1926. The year 1927 shows signs 
of improvement. There is no convincing evidence that the pres- 
ent low cycle of earnings is permanent or that in the future the 
company will not realize as good or a better return on the aver- 
age than it has during the last seven years. 

One condition brought out by the record of the hearings 


calls for brief reference. Within the last few years the com- 
P.U.R.1928D. 6 
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pany has entered upon the motor bus business. This venture 
thus far has not proved a successful one but, on the contrary, 
has resulted in an out-of-pocket loss to the company. As time 
goes on and the company becomes more experienced in this line 
of business it should be able to reduce these losses and possibly 
make its motor busses which are operating on a 10-cent fare care 
for themselves without burdening the rail lines. If not, the 
rates for this motor bus service should be increased rather than 
burden the rail lines with such an unprofitable operation. In 
this connection it should be pointed out that the table of earn- 
ings heretofore set out indicates the return on both rail and bus 
cperations. The return on rail operations alone was apprecia- 
bly higher than on the consolidated business. 

In considering the reasonableness of the present rate structure 
of the applicant it must be borne in mind that the value of 
money invested in utility enterprises is now the lowest it has 
been in years. Even the most cursory examination of the re- 
ported decisions and orders of this Commission shows that capi- 
tal is flowing readily to sound and needed utilities serving grow- 
ing communities on an earning basis to the investor of from 
6 per cent to 64 per cent on preferred stocks, while for bonds 
the range is from 5 per cent, and even less, to 53 per cent. 

This company occupies the streets under franchises, most of 
which call for a 5-cent fare. While such fare provisions are sub- 
ject to change by the state in its exercise of its police power, 
agreements of this character should not be brushed aside or ig- 
nored in the absence of clear and convincing evidence that ad- 
erence to them will work grave injustice to the company. Par- 
ticularly is this so in view of the many peculiar advantages of © 
the basic 5-cent street car fare as contrasted with serious objec- 
tions both in respect to service and financial results that seem to 
be attendant upon a multi-coin fare structure. 

It is to be regretted that here the applicant does not secure 
each year a uniform return say of 7 per cent, but it does not 
seem possible to authorize rate changes up or down with such 
frequency as to bring about such a result. Such frequent 
changes, even if practicable, would be bound to have injurious 


consequences to the utility and to the community it serves. After 
P.U.R.1928D. 
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all, if the processes of regulation are so shaped that a utility, on 
the average and under normal conditions and with proper oper- 
ating economy and efficiency, earns a reasonable return on the 
fair value of its property the utility has no cause for complaint. 


As it is not established here by clear and convincing evidence 
nor by a fair preponderance of the evidence and it can not be 
found that the present fares will not, in the future, measure up 
to this test, it results that the present application should be 
denied. 


Seavey, Commissioner, concurring: I concur in the opinion 
and order and in the concurring opinion of Commissioner Carr. 
There is one matter, that of economies of operations, which, al- 
though referred to in the main opinion, to my mind demands 
more specific attention. Substantial affirmative testimony is 
found in this record to the effect that changes in operative 
methods could be made which would save several hundred thou- 
sand dollars in expense without interfering with the adequacy, 
efficiency, and safety of operations. The methods proposed are 
such as have been used successfully in other cities in this state 
and in cities of other states. For some reason this company 
determined to oppose the recommendations. It introduced some 
rather indifferent testimony, through its own experts, in rebuttal. 
Realizing, probably, the weakness of its position in the record 
the company then proceeded by public and private means, direct- 
ly and indirectly, to bring about conditions which. would in- 
fluence this Commission to grant its request for increased rates. 
Under the circumstances, as evidenced by this record, if the 
Commission were to grant any increase there would fall upon 
those who are forced to use this street railway an unwarranted 


and unjust burden, 
P.U.R.1928D. 
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NORTHERN KENTUCKY MUTUAL TELEPHONE 


COMPANY 
Uv. 
BRACKEN COUNTY TELEPHONE COMPANY. 
[No. 3052.] 


Service — Telephones — Forced physical connection. 

1. Statutes and sections of a State Constitution regarding com- 
pulsory physical connection by telephone companies were adopted pri- 
marily for the benefit of the public and not for the benefit of any tele- 
phone company and cannot, therefore, be invoked to aid one company 
at the expense of another, p. 86. 

Service — Telephones — Forced physical connection. 

2. Sections of a State Constitution and statutes regarding the 
compulsory physical connection of telephone companies “operating ex- 
changes in different towns or cities of other public stations,” do not 
impose any obligation whatsoever upon companies operating exchanges 
in the same city or town, p. 87. 

Constitutional law — Taking of private property — Forced physical 
connection — Telephones. 

3. Compulsory physical connections between the lines of telephone 
companies in public interest is a taking of private property for which 
adequate compensation must be made prior to the taking and through 
the medium of eminent domain, p. 88. 

Constitutional law — Delegation of powers — Eminent domain. 

4. The Public Service Commission of Kentucky does not have the 

right of exercising the power of eminent domain, p. 88. 
Constitutional law — Taking of private property — Just compensa- 


tion. 

5. The apportionment of tolls after physical connection has been 
compelled between two telephone companies is not adequate compensa- 
tion as required by the Constitution of the state or of the United States, 
and such compensation must be made previous to the taking, p. 88. 


[January 11, 1928.] 
Petition of telephone company for compulsory physical con- 


nection with another telephone company; petition denied and 
dismissed. 


By the Commission: The complainant in this case, Northern 
Kentucky Mutual Telephone Company, is a Delaware corpora- 
tion which operates a telephone exchange at Augusta, Bracken 


county, Kentucky. 
P.U.R.1928D. 
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As stated in its complaint filed herein: 

“, it is desirous of connection with the Bracken Coun- 
ty Telephone Company, a telephone company now operating a 
telephone system and lines in Bracken county, Kentucky, with 
exchanges at Augusta, Brooksville, and Germantown, in Bracken 
county, Kentucky, at the Augusta exchange of said Bracken 
County Telephone Company, for the purpose of transmitting 
its messages over the lines of said company and of furnishing 
connection for its subscribers to and with subscribers of said 
Bracken County Telephone Company and also its connections, 
upon reasonable terms, rates, and conditions and to furnish said 
Bracken County Telephone Company and its subscribers the 
same service upon reasonable terms and conditions and rates: 
That said connection is desired with the exchange and lines of 
the said Bracken County Telephone Exchange or Company at 
Augusta, Kentucky, where both companies operate and maintain 
lines and exchanges.” 

The defendant, Bracken County Telephone Company, is a 
Kentucky corporation which owns and operates an exchange at 
Augusta, Bracken county, Kentucky, having been engaged in the 
telephone business for many years before the complainant entered 
into the telephone business at Augusta. 

The defendant resists the effort of complainant to secure con- 
nection with the former’s lines and the use of its facilities with 
which to serve complainant’s patrons. 

There is no difference as to the facts in this case. The testi- 
mony shows that both the complainant and the defendant operate 
telephone exchanges at Augusta, and that complainant desires to 
connect the lines of its exchange at Augusta with the lines of 
defendant’s exchange at Augusta, and by that connection get the 
use of defendant’s toll lines so as to reach points for complain- 
ant’s subscribers on the defendant’s lines, which cannot now be 
reached by complainant on its own lines. It is equally clear 
that should complainant obtain the use of the lines of defendant 
by such connection, it would be able to offer to its patrons the 
extensive toll lines and facilities now offered by the defendant 
to its patrons and which complainant cannot offer except by this 


connection; also, that if complainant is able to get the use of 
P.U.R.1928D. 
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defendant’s facilities for this purpose it would add to the value 
of complainant’s exchange service at Augusta, and to that extent, 
deprive defendant of the valuable advantage it now has and 
would have a tendency, if not in fact, to destroy the defendant’s 
exchange business at Augusta. 

From the nature of the telephone business, and the only way 
it could be operated, should this connection be allowed the com- 
plainant would have the use of defendant’s facilities, and de- 
fendant’s employees would have to put up connections and do 
switching service upon the request and instructions, and under 
the direction of complainant’s employees, thus using defendant’s 
property and its employees for complainant’s business, during 
which use the defendant is deprived of the use of its property 
and employees. 

[1] This action is brought under § 4679f-1 of the Kentucky 
Statutes, which reads as follows: 

“Interchange and Transmission of Messages. Telephone com- 
panies operating exchanges in different towns and cities shall 
receive and transmit each other’s messages without unreason- 
able delay or discrimination, and the telephone exchange receiv- 
ing any message from the exchange in which said message orig- 
inated shall, in the event the destination of said message be to 
an exchange or point beyond the lines of the exchange first re- 
ceiving it as above stated, then said exchange first receiving said 
message and the exchanges connected therewith through which 
said message should be routed, shall switch said message through 
their respective exchanges by causing, without unreasonable de- 


lay or discrimination, and with the same promptness with which. 


messages originating and ending on their own lines are handled, 
the talking circuit to be connected up over the toll line leading 
through or from said receiving exchange through other connect- 
ing exchanges to the point of destination. 

“In order to give effect to § 199 of the Constitution it is here- 
by intended to compel the connecting up and usage of toll wires 
through the various intervening exchanges between the exchange 
in which the messages originate and the point of destination, so 
that the party requesting said service shall be able to hold a con- 
P.U.R.1928D. 
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versation over the telephone circuit with the party called for at 
the point of destination.” 

This section of the Kentucky Statutes is bottomed on § 199 
of the Constitution of Kentucky which reads as follows: 

. Telephone companies operating exchanges in dif- 
ferent towns or cities, or other public stations, shall receive and 
transmit each other’s messages without unreasonable delay or 
discrimination. The genera] assembly shall, by general laws 
of uniform operation, provide reasonable regulations to give full 
effect to this section. - 

At the outset it is well to bear in mind that both these sections 
of the Constitution of Kentucky and of the Kentucky Statutes 
were adopted for the benefit of the public and not for the benefit 
of any telephone company. 

It is clear that the purpose of these two sections is to insure 
that the public shall have the benefit of an extensive telephone 
service as can be had by requiring telephone companies to con- 
nect all existing lines, so that the services of one shall comple- 
ment the services of the other, and in that way, the public may 
be able to reach points that they could not reach over the lines 
of any one company. The Jaw is not concerned with which com- 
pany renders the service, nor will it aid one company at the 
expense of another. 

Defendant bases its defense upon two grounds: 

(1) That as both companies operate exchanges in the same 
city, and not in different cities, § 4679f-1 of the Kentucky Stat- 
utes has no application, and 

(2) If the connection and use of its lines are granted to com- 
plainant, there would be the taking of defendant’s property 
which can only be done by the exercise of eminent domain, which 
is without the power of this Commission. 

[2] It will be noted that both the section of the ‘Constitution 
of Kentucky and the acts of the legislature, quoted above, con- 
templated only the connection and interchange of business be- 
tween the lines of two companies where they are “telephone com- 
panies operating exchanges in different towns or cities, or other 
publie stations.” 


Neither the Constitution, nor the Legislative Act, impose any 
P.U.R.1928D. 
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obligation whatsoever upon companies operating exchanges in 
the same city or town. 

The ianguage of both the Constitution and the Legislative Acts 
are so plain and specific as to admit of but one meaning, and a 
different meaning cannot be read into the act. 

Under the admitted facts in this ease, the Bracken County Tele- 
phone Company operates an exchange at Augusta, and the North- 
ern Kentucky Mutual Telephone Company operates an exchange 
at Augusta, Kentucky, and it is with the exchange of the Bracken 
County Telephone Company at Augusta that the Northern Ken- 
tucky Mutual Telephone Company wishes to connect the lines 
of its exchange, also operated at Augusta, and have an inter- 
change of business thereover. 

In other words, the Northern Kentucky Mutual Telephone 
Company desires to have its exchange operated at Augusta con- 
nected with the exchange of the Bracken County Telephone Com- 
pany, also operated at Augusta, and be given the use of the lines 
of the Bracken County Telephone Company’s exchange, and the 
toll lines of that company, for the benetit of complainant's busi- 
ness. 

In the face of the specific language of the Constitution of 
Kentucky and the Legislative Act, which imposes no obligation 
upon companies operating in the same city or town to accept and 
transmit each other’s messages, but specifically limits such obli- 
gation to companies operating exchanges in different cities or 
towns, it cannot be said that the Northern Kentucky Mutual 
Telephone Company has a right under this act to connect its 
lines with the lines of the Bracken County Telephone Company 
and have the use of the lines of the latter company for any. 
purpose. 

[8-5] If, however, complainant should be entitled to connect 
the lines of its exchange at Augusta with the lines of the defend- 
ant at Augusta, if ordered and enforced, it would, necessarily, 
result in complainant being given the use, for its business, of 
the property of the defendant. The use of the property cannot 
any more be taken than can the property itself, without proper 
authority of law and under the proper safeguards. 

Before the property of defendant, or the use of the property 
P.U.R.1928D. 
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of defendant, can be required for the benefit of another, adequate 
compensation must be made to the defendant. The only way 
adequate compensation can be made for the taking of property, 
or the use of property, is by the exercise of the power of eminent 
domain. This Commission does not have the right of exercising 
the power of eminent domain. 

While this is a new question in Kentucky, it has been passed 
upon by the courts of other states. 

In a similar case, proceeding under similar statutes, the Cali- 
fornia Commission issued such an order as is asked for here, 
which was held by the supreme court of California to be void. 
The following headnote of this decision makes the point plain: 

4. Eminent Domain (Sec. 2*)—Regulation by Commission. 

Necessity of Compensation. 

An order of the Railroad Commission, requiring a telephone 
company having both long distance and local lines te permit a 
physical connection to be made between its long distance lines 
and the local lines of companies competing with it locally, with 
no provision for compensation being first made, the only compen- 
sation provided for being an apportionment of tolls, constitutes 
a taking of such company’s property without compensation, in 
violation of the Federal Constitution; such order being an exer- 
cise of the power of eminent domain and not of the policé power. 
Pacific Teleph. & Teleg. Co. v. Eshleman, 166 Cal. 640, 137 
Pace. 1119-20, 50 L.R.A.(N.S.) 652, Ann. Cas. 1915C, 822. 

It will not be contended that the Kentucky.Commission has 
the power to take the property, or the use of property, from one 
company and give it to another and provide the due and adequate 
compensation required by both the state and the Federal Con- 
stitution. 

Section 13 of the Constitution of the state of Kentucky pro- 
vides “nor shall any man’s property be taken, or applied to pub- 
lie use without the consent of his representatives, and without 
just compensation being previously made to him.” 

This provision protects the Bracken County Telephone Com- 
pany from having its property taken without its consent and 
given to the use of its competitor, unless it be first condemned. 

That such an order asked for by the complainant involves the 
P.U.R.1928D. 
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use, equivalent to the taking of the property of the Bracken 
County Telephone Company, cannot be denied and that such 
taking cannot be had without compensation is first made, is not 
open to doubt in Kentucky since the decision of the Supreme 
Court of the United States in Louisville & N. R. Co. v. Central 
Stock Yards Co. 212 U. S. 132, 144, 145, 53 L. ed. 441, 29 Sup. 
Ct. Rep. 246. 

In that case it was sought to cbtain the benefit of the facilities 
of the railroad company, and the Court said: 

“Tt is enough to observe that such a law perhaps ought to be 
so limited as to respect the paramount needs of the carrier con- 
cerned, and at least could be sustained only with full and ade- 
quate regulations for his protection from the loss or undue de- 
tention of cars, and for securing due compensation for their use. 

. To require such an acceptance from a railroad is to 
take its property in a very effective sense, and cannot be justified 
unless the railroad holds that property subject to greater liabil- 
ities than those incident to its calling alone.” 

The same point was made and sustained in the case of Evans- 
ville & H: Traction Co. v. Henderson Bridge Co. reported in 
154 Fed. 973, at page 978, the Court saying: 

“It may be remarked in this connection that what is demanded 
by complainant by its bill is closely akin to the exercise of the 
right of eminent domain, namely, the right to have the property 
of another subjected to complainant's use; and I find in the 
Kentucky Constitution and statutes no power given to a corpora- 
tion situated precisely as the complainant is situated to exercise 
that right, directly or indirectly. ... . And, while fully 
recognizing the well known doctrine that public service corpora- 
tions are bound to render to the public ¢ertain services appro- 
priate to the particular functions of the corporation, that doctrine 
has not been supposed to reach far enough to make the corpora- 
tion serve the purposes or be subjected to the uses of a mere rival 
in business. One water company or one telephone company or 
one telegraph company or one street railway company or one 
railroad company, while bound appropriately to serve the gen- 
eral public, cannot, unless under express statutory enactment and 
P.U.R.1928D. 
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by due process of law thereunder, be compelled to give its prop- 
erty to the uses and benefits of a rival, except by some form of 
condemnation. The rival is not, ordinarily, to be included in the 
term ‘general public.’ ” 

In Washington ex rel. Oregon R. & Nay. Co. v. Fairchild, 
224 U. S. 510, 523, 56 L. ed. 863, 32 Sup. Ct. Rep. 535, the 
Supreme Court of the United States reversed the ruling of the 
supreme court of the state of Washington, which had sustained 
an order of the Railroad Commissioners of that state requiring 
two railroad companies to make physical connection of their 
tracks, under a specific statutory requirement to that effect. 

Mr. Justice Lamar, speaking for the Court, said: 

“The Commission’s order requiring the Oregon Company to 
make track connection was not a mere administrative regulation, 
but it was the taking of property, since it compelled the defend- 
ant to expend money, and prevented it from using for other pur- 
poses the land on which the tracks were to be laid.” 

As pointed out by the California supreme court, quoted above, 
the apportionment of the tolls resulting from the business after 
the said connection is made, is not the compensation which is 
required by the Constitution of both the state of Kentucky and 
the United States, before the use of, or property itself, may be 
taken by one from another. 

Assume that the Bracken County Telephone Company receives 
all of the tolls, resulting from such connection, those tolls are 
paid by the public and not by the complainant. 

The compensation which must be paid by the complainant 
company to the Bracken County Telephone Company for the 
use of the latter’s facilities, must be paid by the complainant 
company before it may use the Bracken County Telephone Com- 
pany’s property; and must be in money and adequate in amount. 

For these reasons, the prayer of the complainant, the Northern 
Kentucky Mutual Telephone Company, is denied and its pe- 


tition dismissed. 
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UNITED STATES DISTRICT COURT, SOUTHERN DISTRICT OF 
NEW YORK. 


INTERBOROUGH RAPID TRANSIT COMPANY 
Vv. 
JOHN F. GILCHRIST et al. 
[Equity No. 44-225.] 
(— F. (2d) —.) 


Injunction — Exhaustion of state remedies — Federal Court. 

1. A utility subjected to a confiscatory rate limitation, whether 
imposed by state Commission or legislature, is entitled to injunctive 
relief from a Federal Court, notwithstanding proceedings pending in a 
state court, where it appears that all that can be done for relief under 
the state law has been without success, p. 96. 

Constitutional law — Confiscation — Denial of hearing. 

2. Denial of an application for a hearing to increase rates, where 
the statute provides for such application, amounts to confiscation if the 
current rate be too low, p. 98. 

Constitutional law — Creation of contractual rights — Five-cent 
fares. 

3. A constitutional provision requiring the consent of the state to 
construction and operation of subways, but not specifying fare regula- 
tion, does not make the approval of a contract having a 5-cent fare 
limitation by a city board, pursuant to such provision, a constitutional 
creation of contractual rights including such limitations, where a Rapid 
Transit Act provides only for such consents by the board as are neces- 
sary to be fulfilled by the express language of the constitutional pro- 
vision, p. 103. 

Constitutional law — Delegation of powers — Policing rates. 

4. The delegation of the regulatory power over rates by the legis- 
lature to a Commission or a municipality must be strictly construed 
and cannot be accomplished by implication or extended by inference, 
p. 105. 

Rates — Legislative powers — Contracts — Confiscation. 

5. A utility seeking a fare in excess of an alleged confiscatory 
rate provided by contract, made pursuant to specific authority granted 
by the state legislature to a Commission to contract, is not entitled 
to judicial relief in the absence of a waiver of such contract rates by 
the Commission, speaking for the state, p. 106, 

Rates — Contracts made subject to existing utility law. 

6. Contracts between a city and a utility made in the presence of, 
and with knowledge of, an existing Public Service Commissions Law 
which has been declared by courts of the state to enunciate a new 
and comprehensive policy of state-wide regulation must be regarded as 
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qualified by an existing restriction of that law expressly requiring that 
utility rates should be just and reasonable and expressly conferring 
upon a Commission the power to regulate them in such manner, p. 106. 

Constitutional law — Delegation of powers — Municipal rate regu- 
lation. 

7. The state may authorize a municipality to establish by an in- 
violable contract the rates to be charged by a public service corpora- 
tion for a definite term not grossly unreasonable in point of time, p. 
109. 

Rates — Ejfect of rate contract. 

8. The effect of a rate contract made by a utility with a munici- 
pality authorized by the legislature to make such an agreement is to 
suspend during the life of the contract the governmental power of fix- 
ing and regulating the rates, p. 109. 

Courts — Jurisdiction of Federal Court — Conjiscation. 

9. There is jurisdiction in the Federal Courts to protect a public 
service corporation from confiscation by reason of a contract between 
it and a city, but to which the parties have not legally agreed as to a 
binding rate and over which the state Commission refuses to exercise 
its lawful jurisdiction, p. 109. 

Constitutional law — Delegation of power — Reservation, 

10. Legislation expressly placing the power over rates and service 
of rapid transit companies in a Commission is an indication that such 
regulatory power has been intended to be reserved in previous legisla- 
tion, p. 109. 

Rates — Contract — Statutory prohibitions — Electric railways. 

11. Statutes enacting that no contract provision for a fixed continu- 
ing fare is best suited for “public interest,” and prohibiting unjust 
rates and rates not fixed by the Commission, and declaring rates unjust 
which were insufficient to yield a reasonable return, were held to have 
the effect of creating a new state policy, to enforce, which was the duty 
of the Commission, as well as limiting the contractual capacity for a 
continued fixed fare, p. 112. 

Statutes — Repeal — Intention of legislature, 

12. The nonaction of a legislature in merely permitting a fare pro- 
vision of a former Rapid Transit Act to continue upon a subsqeuent 
amendment in the same phrase in which it had existed was held not 
to repeal provisions of a Public Service Commission Law adopted in 
the interim, placing the power of rate regulation in a Commission 
and enunciating a new policy of utility control, p. 112. 

Rates — Contracts — Right of parties to apply for change. 

13. A Rapid Transit Act providing that “terms and conditions” of 
a rate contract to be determined by the Commission as best suited to 
public interest was held to prohibit the foreclosure by the Commission 
of either party to apply for a change in event that an agreed rate be- 
came unjust or noncompensatory where a Public Service Commission 
Law declared that no contract for fixed continuing fare was “best 
suited” to “public interest” and imposed upon the Commission power 
and duty to adjust fares consistently with such policy, p. 112. 

P.U.R.1928D. 








94 UNITED STATES DISTRICT COUR7T. 


Rates — Contract — Limitations. 

14. A statute requiring that terms and conditions of a rate con- 
tract should be consistent with public interest as determined by the 
Commission does not destroy all right to fix rates by contract but 
limits the contracting power within the confines of established public 
policy, p. 112. . 


Constitutional law — Delegation of powers — Rate contracts, 

15. A statute, giving a city power to contract with a Rapid Transit 
Company on such terms and conditions as to rates of fare to be charged 
as the Commission shall deem best suited to public policy, does not 
vest the city with the unrestrained discretion to suspend the police 
power over rates, or to bind itself or the utility for an unlimited period, 
p- 112. 

Rates— Powers of Commissions — Delegated powers over contracts. 

16. The power given a Commission by statute to determine the 
reasonableness of contract rates between municipalities and utilities is 
mandatory and not discretionary where it arises from a duty imposed 
by statute to administer a public policy as to rates already established 
by the legislature in the exercise of its constitutional powers, and where, 
therefore, the Commission is not given authority to initiate its own 
policy or standard, p. 117. 


Rates — Powers of Commissions — Duty to adjust contract rates. 

17. A Commission has no discretion in the exercise of a statutory 
power to determine the reasonableness of rates set by contract where 
the statute also prohibits unreasonable rates and imposes upon the 
Commission the duty to enforce such mandate, p. 117. 


Rates — Contracts — Confiscation — Public policy. 

18. A public policy created by statute inhibiting the suspension of 
the police power of the states over rates is contravened by a provision 
of a contract between a city and a utility fixing a rate of fare which 
has become confiscatory where another section of the statute expressly 
prohibits the charging of unreasonable rates, p. 118. 


Return — Determination of reasonableness — Valuation. 
19. The determination of what rate should be prescribed to yield a 
return that is fair and reasonable depends upon the present value of 
the property actively used in public service, p. 120. ; 


Return — Basis of computation — Part ownership by utility. 

20. All property must be considered in calculating the capital mak- 
ing the return and rendering the service on properties owned in part 
by a utility and in part by a city where the city’s property is earning 
the return as well as that of the utility, p. 120. 


Constitutional law — Due process — Denial of relief. 

21. A denial by the Commission of a change in a rate of fare is a 
denial of due process where it has not only rejected the proposed new 
rates but instituted injunction proceedings to forbid their operation, 
and where it is established that the present rate amounts to continu- 
ous confiscation, p. 121. 
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Constitutional law — Jurisdiction of Federal Court — State proceed- 
ings. 

22. A Federal Court, when appealed to for protection of constitu- 
tional rights, takes jurisdiction as a matter of duty and not of dis- 
cretion or comity and without regard to the fact that a state court 
might have heard the case or that it is of local interest only, p. 122. 


[May 2, 1928.] 


Morton in Special Federal Statutory Court for a temporary 
‘ injunction by a Rapid Transit Company to restrain the Transit 
Commission and each of its members from interfering with the 
putting into effect of a fare of 7 cents within the corporate limits 
of the city of New York; injunction granted with other relief 
in accordance with opinion and order. 

Martin T. Manton, Cireuit Judge, John C. Knox and William 
Bondy, District Judges, pursuant to § 380 of the United States 
Code. , 

Appearances: James L. Quackenbush, Solicitor for plaintiff, 
William L. Ransom, Jacob H. Goetz, and Harry L. Butler, of 
Counsel ; George P. Nicholson, Corporation Counsel, city of New 
York, Charles L. Craig, Joseph A. Devery, and Edgar J. Kohler, 
of Counsel; Clarence M. Lewis, General Counsel for Transit 
Commission, Samuel Untermyer, Irwin Untermyer, Robert S. 
Johnstone, C. D. Williams, and G. H. Stover, of Counsel; Mur- 
ray, Aldrich & Roberts, Solicitors for Manhattan Railway Com- 
pany, William Roberts, of Counsel. 


Manton, Circuit Judge: The original bill in this suit was 
filed in the forenoon of February 14, 1928. It seeks to restrain 
the members of the Transit Commission of the Metropolitan Di- 
vision of the Department of Public Service of the state of New 
York, from enforcing various rate limitations, restricting the 
rate of fare charged by the plaintiff on its rapid transit railways, 
operated in the city of New York, to 5 cents per passenger, upon 
the theory that such limitations have become confiscatory under 
the Fourteenth Amendment to the Federal Constitution. It asks 
that they be restrained from interfering with the plaintiff which 
proposes to charge 7 cents per passenger or such other fare in 
excess of 5 cents as is not confiscatory. The court is asked to re- 


strain the Transit Commission from carrying out threats to do 
P.U.R.1928D. 
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various things which deny to the plaintiff its day in court, for 
an adjudication of its rights as to rates and from attempting to 
obstruct and defeat steps taken by the plaintiff from time to time, 
which it claims it is authorized to do under the statutes to obtain 
relief from the alleged confiscatory 5-cent fare. After this suit 
thus commenced, and on the same day, the Transit Commission 
and the city of New York, in three suits in the New York state 
courts, asked for injunctive relief in substance requiring the 
plaintiff to charge but 5 cents for each passenger and to restrain 
it from carrying out its proposed increase of fare per passenger. 
On February 17, 1928, the plaintiff filed an ancillary complaint 
in this court praying that the defendants be enjoined and re- 
strained from further prosecuting or causing prosecution of their 
respective suits in the state court and restraining them from in 
any wise interfering with the prosecution of the original action 
in this court. A judge of the ‘district court granted an order 
which enjoined and restrained the defendants from further prose- 
cuting the suits in the supreme court of the state. An applica- 
tion was made and granted for convening a court of three judges 
pursuant to § 380 of the United States Code. 

[1] A public service corporation which is being actually sub- 
jected to a confiscatory limitation of its rates, whether that be im- 
posed by an order of a regulatory state body or an act of the 
legislature, even though there be pending in the state court pro- 
ceedings for the revision of the order, may seek injunctive relief 
from a federal court when it appears that it is suffering daily 
from confiscation under the rate to which it is limited, and par- 
ticularly where it appears that it has done all it could under the 
state law to obtain relief without success. Springfield Gas & E. 
Co. v. Barker, 231 Fed. 331, 335; Love v. Atchison T. & S. F. R. 
Co. 107 C. C. A. 403, 185 Fed. 321, 324. Rules of Comity or 
convenience must give way to constitutional rights and there is 
no doubt of the duty of a district court to take and retain juris- 
diction. Oklahoma Nat. Gas Co. v. Russell, 261 U. S. 290, 293, 
67 L. ed. 659, P.U.R.1923C, 701, 43 Sup. Ct. Rep. 353; Monroe 
Gas Light & Fuel Co. v. Michigan Pub. Utilities Commission, 
292 Fed. 139, P.U.R.1923E, 661. 


The suit is here upon causes of action stated in the complaint 
P.U.R.1928D. 
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and supported by affidavits to which answers are filed with ac- 
companying affidavits in opposition. It is alleged generally that 
the Transit Commission and the city of New York are enforcing 
various rate limitations imposed by the legislature and by acts 
legislative in character, of the state of New York, restricting the 
rate of fare charged by the plaintiff on each of the elevated lines 
and the subway divisions of the rapid transit railways operated 
hy the plaintiff within the city to 5 cents per passenger in breach 
of the Fourteenth Amendment of the Constitution because such 
limitations have become confiscatory. Relief is sought (a) from 
limitation imposed by legislative acts of the state of New York, 
chap. 743 of the Laws of 1894, upon rates chargeable on the ele- 
vated railroad lines operated by the plaintiff, which are in large 
part owned by the Manhattan Railway Company, and are now 
operated under lease by the plaintiff; (b) from the rate pro- 
vision in a certain elevated railroad extension certificate of 
March 19, 1913, granted by the Public Service Commission for 
the First District, acting in behalf of the city of New York to 
the plaintiff, and to permit the plaintiff in conformity with and 
in pursuance of the Public Service Commissions Law and the 
powers conferred and delegated to it by the legislature, includ- 
ing the plaintiff’s tariff schedules, to establish an increase in 
fare chargeable by the plaintiff on the elevated lines and to 
secure a determination by the regulatory authority of the state; 
(ec) as to limitations imposed by the legislature or acts legis- 
lative in character, of the state of New York, including the 
plaintiff’s tariff schedules on the rates chargeable on the subways 
of the rapid transit railroads operated by the plaintiff which it 
owns in part and which are in part owned by the city, and also 
the rate provision in contract No. 3, herein referred to, made 
March 19, 1913, between the plaintiff and the Publie Service 
Commission of the state of New York for the First District, 
acting in behalf of the city for rapid transit railroad extensions 
within the city, in accordance with the steps taken by the plain- 
tiff in conformity with and pursuant to the provisions of the Pub- 
lic Service Commissions Law and the power and authority con- 
ferred upon and delegated to it by the legislature to establish an 
increase in fare chargeable on the subway divisions and to secure 
P.U.R.1928D. 
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a determination by this regulatory authority of the state. Re- 
lief is sought not only as to fare chargeable on the elevated and 
subway divisions of the rapid transit rajlways operated by the 
plaintiff, considered as separate unified systems under the legis: 
lation and acts legislative in character, but also upon all the rapid 
transit railways considered as a unified operation under the legis- 
lation and acts legislative in character and under the elevated 
extension certificate and contract No. 3 for rapid transit railroad 
extensions of March 19, 1913. 

[2] The ancillary bill filed makes clear the denial, by the 
Commission, of a hearing as asked when schedules were filed on 
February 1, 1928, and moreover, that the defendants actively 
sought the aid of the state court in enjoining the plaintiff from 
proceeding to enforce its rates as provided in the schedules. It 
further appears in the original bill that two previous applications 
to the Commission and its predecessors asking for an increase in 
rate had met with denial, because the Commission considered it- 
self without jurisdiction or power to grant such relief. From 
this it is manifest that the Commission intended never to accord 
the plaintiff a hearing on its application, whatever its merits 
might be. Denial of an application for a hearing, where the 
statute provides for such application, amounts to confiscation if 
the rate be too low. Prendergast v. New York Teleph. Co. 262 
U. S. 43, 67 L. ed. 853, P.U.R.1923C, 719, 43 Sup. Ct. Rep. 
466. 

The Rapid Transit Act, Chap. 4 of the Laws of 1891, of the 
state of New York entitled “An Act to provide for rapid transit 
railways in cities of over one million inhabitants,” provided for 
the appointment of rapid transit commissioners in such cities 
and that “They shall have and exercise the specific authority and 
powers hereinafter conferred, and also such other and necessary 
powers as may be requisite to the efficient performance of the 
duties imposed upon the said board by this act.” Section 4 pro- 
vided for the determination of the necessity of railways, the fix- 
ing of routes, the approval and consent of the common council, 
and § 6 provided that when the consent of the local authorities 
and property owners had been obtained, the board was required 
to prepare detailed plans and specifications, including equipment 
P.U.R.1928D. 





XUM 





XUM 


INTERBOROUGH RAPID TRANS. CO. v. GILCHRIST. 99 


and safety devices. Section 7 provided for the sale of the right, 
privilege, and franchise to construct, maintain, and operate the 
railways, and the terms of sale “must also specify the amount 
of the capital of any such corporation, the number of shares of 
capital stock, . . . and the maximum rates of fares and 
freight which such corporation may charge and collect for the 
carriage of persons and property.” This Act was amended by 
chap. 729 of the Laws of 1896, § 34 as added by chap. 752 of 
the Laws of 1894, § 34, and amended by § 10, chap. 514 of the 
Laws of 1895, so as to provide that in case the people should de- 
termine that any railway shall be constructed for or at the ex- 
pense of the city, the Board shall consider routes and plans pre- 
viously adopted and proceed therewith and that any contract for 
the construction of said route shall provide that the person or 
corporation so contracting shall, at his own cost and expense, 
equip, maintain and operate the said routes or roads for a term 
of years to be specified in the contract for not less than thirty-five 
or more than fifty years and upon “such terms and conditions as 
to rates of fare to be charged and the character of service to be 
furnished and otherwise as said Board shall deem to be best suited 
to the public interest, and subject to such public supervision and 
to such conditions, regulations, and requirements as may be de- 
termined upon by said Board.” By chap. 472 of the Laws of 
1906, the Board of Rapid Transit Commissioners was recon- 
stituted so as to consist of the Mayor, the Comptroller, President 
of the Chamber of Commerce of the state of New York, and five 
persons named in the act, with vacancies to be filled by the Mayor. 
The Board so constituted had specific powers and duties therein 
provided for the “efficient performance of the duties imposed 
upon said Board by this Act.” By chap. 429 of the Laws of 
1907, there was substituted for the act creating the Rapid Tran- 
sit Railroad Commissioners, the Public Service Commission of 
five members of the First District to be appointed by the govern- 
or. By § 5, subdiv. 6 of that act, the Commissioners of the 
First District were given all powers theretofore conferred upon 
the Board of Rapid Transit Railroad Commissioners under chap. 
4 of the Laws of 1895 and the Board of Rapid Transit Railroad 
Commissioners was abolished by § 83. By chaps. 343 and 350 of 
P.U.R.1928D. 
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the Laws of 1926 (§§$ 431-433), the present Transit Commis- 
sion was provided for and the duties of the Public Service Com- 
mission and Transit Commission were transferred to it. By 
chap. 498 of the Laws of 1909 and chap. 504 of the Laws of 
1910, various amendments were made to the Rapid Transit Act 
which are unimportant here. 

Section 49 of the Public Service Commission Law (chap. 429 
of the Laws of 1907) provides that “whenever either Commis- 
sion shall be of opinion . . . that the rates, fares or charges 
demanded, exacted, charged or collected by any common carrier, 
railroad corporation or street railroad corporation subject to its 
jurisdiction . . . for the transportation of persons, freight or 
property within the state, or that the regulations or practices of 
such . . . street railroad corporation affecting such rates are 
unjust, unreasonable, unjustly discriminatory or unduly pref- 
erential, or in anywise in violation of any -provisions of law, or 
that the maximum rates, fares or charges chargeable by any 
such common carrier . . . or street railroad corporation are 
insufficient to yield reasonable compensation for the service 
rendered, are unjust and unreasonab!e, the Commission shall 
: determine the just and reasonable rates, fares and charges 
to be thereafter observed and in force as the maximum to be 
charged for the service to be performed, . . . and shall fix 
the same by order to be served upon all common carriers . . 
or street railroad corporations by whom such rates, fares and 
charges are thereafter to be observed.” This may be done by 
complaint or upon the Commission’s own motion. By the same 
provision, the carrier is obliged to comply with and observe or- 
ders made by the Commission as to rates of fare. 

Plaintiff's subway division consists of lines which were con- 
structed under contract No. 1, dated February 21, 1900, contract 
No. 2, dated July 21, 1902, and contract No. 3, dated March 
19, 1913. Contracts No. 1 and No. 2 were made prior to the act 
creating the Public Service Commission and the effective regula- 
tory power granted under § 49 thereof. Contract No. 1 was 
made by the Board of Rapid Transit Commissioners on behalf 
of the city of New York with John B. McDonald for the construe- 
tion by him, at the expense of the city, and for lease to him for 
P.U.R.1928D. 
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operation for a term of years, of a subway known as the Man- 
hattan-Bronx Rapid Transit Railroad through the east of Man- 
hattan Island to the Bronx. He agreed to equip, maintain, and 
operate the same. During the term, such equipment was to be 
supplied as his property subject to the city’s right of repurchase 
at the end of the term. That contract from time to time was 
modified and supplemented. Contract No. 2 was made by the 
Board of Rapid Transit Commissioners on behalf of the city of 
New York with the consent and approval of the Board of Esti- 
mate and Apportionment of the city of New York with the Rapid 
Transit Subway Construction Company for the construction by 
it at the expense of the city, for lease to it for a number of years, 
of a certain railway known as the Brooklyn-Manhattan Rapid 
Transit Railroad connecting the southern end of the Manhattan- 
3ronx Railroad so as to form a continuous railway over the route, 
running southerly from the Post Office in the borough of Man- 
hattan under the East river and to the Flatbush avenue station 
of the Long Island Railroad in Brooklyn, with an agreement on 
its part to equip, maintain, and operate the same during the said 
term. The equipment so supplied was to be the property of the 
contractor subject to the city’s right to purchase at the end of the 
term. This contract was likewise modified and supplemented from 
time to time. On July 10, 1902, and August 10, 1905, MeDon- 
ald and the Rapid Transit Subway Construction Company, re- 
spectively, assigned, with the consent of the Board of Rapid 
Transit Commissioners, to the plaintiff so much of the No. 1 and 
No. 2 contracts as applied to the lease of the railways. On July 
11, 1911, so much of contract No. 1 as applied to the construc- 
tion was duly assigned to the Rapid Transit Subway Construc- 
tion Company. On January 30, 1913, so much of contracts No. 
1 and No. 2 as applied to construction were respectively assigned 
to the plaintiff. Contract No. 1 contained an agreement for lease 
by the city to the contractor for a term of fifty years, at a rental 
of an annual sum equal to the annual interest payable by the city 
upon all bonds which it should issue in order to provide means 
for construction, and a further annual sum equal to 1 per cent 
upon the whole amount of the bonds with certain abatements 
during the first ten years. Contract No. 2 contained an agree- 
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ment for leasing, by the city to the contractor, at a rental consist- 
ing in general of an annual sum equal to the annual interest pay- 
able by the city upon all bonds issued by it in order to provide 
means for construction; an annual sum equal to 1 per cent of 
the whole amount of the bonds with certain abatements during 
the first ten years, and a further annual sum equal to the amount 
of the annual interest payable by the city upon bonds issued to 
provide means to pay for the acquisition of rights of way. 

On March 19, 1913, the city, acting by the Public Service 
Commission for the First District, entered into a contract with 
the plaintiff for the construction by the city, and the equipment, 
maintenance, and operation by the plaintiff, of rapid transit rail- 
ways along the routes known as 7th Avenue-Lexington Avenue 
Line, Eastern Parkway Line, Steinway Tunnel Line, and White 
Plains Road Line. The contract provided for the construction 
by the city, under separate construction contracts, a contribution 
by the plaintiff toward the cost of the construction and the equip- 
ment of the railway by the plaintiff at its own expense and for a 
lease by the city of the railway and equipment to the plaintiff 
for operation in conjunction with the existing railways and exist- 
ing equipment provided for in contracts No. 1 and No. 2 “for a 
single fare . . . of 5 cents but no more” for a term be 
ginning January 1, 1917, and expiring December 31, 1965— 
subject, however, to earlier termination as therein provided. The 
original terms of contracts No. 1 and No. 2 were modified as to 
the expiration of the lease and in other particulars. By the 
terms of contract No. 3, it was provided that the plaintiff should 
pay as long as the existing railroads were operated in conjunction 
with the new extensions, an additional rental to that contained in 
contracts No. 1 and No. 2. In consideration of the operation 
of the railways and existing railway in conjunction with each 
other for a single fare and of the contribution by the plaintiff to 
the cost of construction of the railways and of the agreements to 
modify the terms of contracts No. 1 and No. 2, upon the com- 
mencement of the operation of the portions of the railway speci- 
fied in the contracts, the gross receipts from whatever sources 
derived, directly or indirectly, by the plaintiff in connection with 
the operation of railways and the existing railways during the 
P.U.R.1928D. 
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term of the contract, were to be disbursed to meet obligations 
therein specified, after which the city and plaintiff shared the 
balance in equal parts. 

Contracts No. 1 and No. 2 provided for a single fare in the 
sum of 5 cents but no more. Contract No. 3 in its terms super- 
seded the provisions of contracts No. 1 and No. 2 as to the rate 
of fare. It provided for a single fare over the entire system 
of the railways to be built and the existing railways of “5 cents 
but not more.” 

The Manhattan Railways Company, incorporated under the 
provisions of the Rapid Transit Act (Chap. 606 of the Laws of 
1875) was authorized to construct, maintain, and operate ele- 
vated railroads along routes laid out and designated by the Rapid 
Transit Commission under the authority of that act. It was 
engaged as a common carrier for many years and owned elevated 
rapid transit railways lying within the city of New York and 
leased them to the plaintiff which operated them as part of its 
general system. The lease dated January 1, 1903, was for a 
period of nine hundred and ninety-nine years, and as a rental, 
the plaintiff guaranteed interest on mortgage bonds, paid a cash 
rental and guaranteed 7 per cent dividends on sixty millions of 
the Manhattan Railway Company’s stock, and this lease was ef- 
fective when, on March 19, 1913, by the terms of contract No. 
3, the elevated extension of certificates were provided for. The 
routes under the certificate to the Manhattan Railway Company 
were formally added to the property leased to the plaintiff for 
operation. The certificates granted to the plaintiff provided 
for (1) elevated railroad extensions and (2) additional tracks, 
and that the plaintiff was entitled to charge a single fare, for 
each passenger, for one continuous trip in the same general di- 
rection of 5 cents but not more. The Additional Contract Cer- 
tificate of the same date, granted to the Manhattan Railway Com- 
pany, contained no provision fixing a rate of fare to be charged 
thereon. 

[3] The Rapid Transit Act was amended in 1912 (chap. 
226, Laws of 1912, subdiv. 3, § 8) so as to give additional au- 
thority for contract No. 3. Section 7 of the original act had long 
provided that the contract should contain such terms and con- 
P.U.R.1928D. 
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ditions as ot rates of fare to be charged as said Commission shall 
deem to be best suited to the public interest. This provision was 
part of the act several years before 1907 when the Public Service 
Commission Law was adopted. The Extension Certificate was 
granted under the authority of § 34 of the Rapid Transit Act 
(as amended by chap. 752 of the Laws of 1894) and it is not 
claimed to have been given by the amendment of 1912, but it is 
claimed to have the authority of § 32 (a) enacted by chap. 472 
of the Laws of 1906, adopted one year before the Publie Service 
Commission Act. The section did not authorize the Commission 
to condition an extension certificate upon a stipulation as to fare. 
It (§ 34) designates the subjects to be embraced in the certificate 
but without reference to fare provisions. This challenges legis- 
lative purposes to authorize the insertion or making of a fare 
provision of any kind. Prior to 1894, no provision of fare of 
any kind below 10 cents and no restriction upon fares had been 
imposed by legal authorities as a condition of constitutional con- 
sent. Ten-cent limitations were statutory. By chap. 743 of the 
Laws of 1894, the 5-cent limitation was established unless the ex- 
tension certificate of March 19, 1913, or the resolution of the 
Board of Estimate, formally approving the proposed certificate 
and consenting to the construction and operation of the ex- 
tensions in accordance therewith, be a constitutional consent 
to a different fare. We hold that the 5-cent limitation as to the 
elevated railway company is statutory under chap. 743 of the 
Laws of 1894. The resolution, even if treated as a consent 
of the legal authority under § 18, art. 3 of the Constitution 


of the state, is ineffective to create any contractual fare limitation 


because § 34 of the Rapid Transit Act provided only for such con- 
sents as were necessary to be fulfilled in such cases of extensions 
under § 18 of art. 3, which by no means required fare regulations 
but only consent to construct and operate. Under authoritative 
decisions of the state of New York, where consents were granted 
after July 1, 1907 (the effective date of the Public Service Com- 
missions Law), municipalities were precluded from conditioning 
their consent upon a fare provision which should be exempt from 
the application of the Public Service Commissions Law. Peo- 
P.U.R.1928D. 
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ple ex rel. New York v. Nixon, 229 N. Y. 356, P.U.R.1920F, 
1008, 128 N. E. 345. 

A provision for fare in contract No. 3, as such, does not ap- 
ply to elevated railways. The phrase of the certificate that the 
fare limitations shall apply to one continuous trip in the same 
general direction over the railways (which are defined as in- 
cluding only additional tracks and the extension of certain track- 
age rights provided for by the certificate) of the Manhattan Rail- 
way express service, indicates an intent that the fare shall apply 
to the latter only where the trip is, in whole or in part, over the 
railways and should not be applicable to trips originating and 
ending on the lines of the then existing Manhattan Railway 
Company. No fare provision is embraced in the additional 
Contract Certificate granted to that company on the same day 
which lends support to the same view. 

[4] The grant of the regulatory power over rates by the 
legislature to a Commission or municipality must be strictly con- 
strued and must not be extended by inference. The suspension 
of police power over rates cannot be accomplished by implication. 
The legislative authority must be plain and the intention must 
clearly and unmistakably appear. Home Teleph. & Teleg. Co. v. 
Los Angeles, 211 U.S. 265, 273, 53 L. ed. 176, 29 Sup. Ct. Rep. 
50. 

The provisions of contracts No. 1 and No. 2 as to fares were 
superseded by the provisions of contract No. 3 providing for a 
rate of fare to be charged in the operation of new and existing 
railroads as one completed system. Article 1 of contract No. 3 
provided that the new subway lines shall be operated in conjunc- 
tion with the old for a single fare and in accordance with the 
contract. The terms of contract No. 3 specifically modified 
and changed the provisions of contracts No. 1 and No. 2 so as to 
provide a single fare; it extended the ride over the entire system 
and for a fare of 5 cents and no more. The railroad is being 
presently operated under contract No. 3, at least so far as the 
fare charged is concerned. The state court of appeals in con- 
sidering the validity and power to make the contract has con- 
strued No. 3 to supersede the leases of contracts No. 1 and No. 
2, saying: “But by the proposed contract (No. 3) this lease is 
P.U.R.1928D. 
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to be modified and superseded by a new agreement whereby the 
city becomes re-invested with a substantial control thereof and 
relets them in connection with its new subways under one contract 
for operation as a single and entire system.” Admiral Realty Co. 
v. New York, 206 N. Y. 110, 133, 99 N. E. 241. It is not as 
argued, merely a continuation and extension, supplementary of 
contracts No. 1 and No, 2. Comparing contracts No. 1 and No. 
2 with No, 3, makes it clear that there were many modifications 
as to rentals payable to the city under contracts No. 1 and No. 2. 
In No. 3 a single fare was intended to be operative not only over 
the lines covered by No. 1 and No. 2, but over the new subway 
and during the longer life of the contract. The fare provisions 
cf No. 1 and No. 2 could not be continued in effect since each 
was intended to apply to a different period and had a different 
scope of operation. Therefore, the fare provisions of the three 
contracts could not stand together because they apply to different 
things. Contract No. 3 was a modification and a waiver of 
fare provisions of contracts No. 1 and No. 2. 

(5, 6] If plaintiff's right to charge a fare in excess of 5 
cents—assuming that rate to be confiscatory—were to be de- 
termined solely upon the provisions of contracts No. 1 and No. 2, 
which were made pursuant to specific authority granted by the 
state legislature to the Board of Rapid Transit Commissioners 
to contract for a 5-cent fare, and were such determination to be 
unaffected by the enactment of the Public Service Commissions 
Law in 1907, and the execution of contract No. 3, the plaintiff 
would not now be entitled to judicial relief. In such case, only 
by securing the waiver of the contract rates by an authoritative 


commission speaking for the state would the railway company 


have any standing to ask for a change of rates in excess of the 
contract provision. Columbus R. Power & Light Co. v. Colum- 
bus, 249 U. S. 399, 63 L ed. 669, P.U.R.1919D, 259, 39 Sup. 
Ct. Rep. 349, 6 A.L.R. 1648; St. Cloud Pub. Service Co. v. 
St. Cloud, 265 U. 8. 352, 68 L. ed. 1050, 44 Sup. Ct. Rep. 492. 
But when contract No. 3 was made, the Public Service Commis- 
sions Law had been in force and effect since 1907 and the fare 
provisions of that lease are subject to regulatory revision in the 
manner prescribed by the Public Service Commissions Law. The 
P.U.R.1928D. 
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Rapid Transit Act, which was a special city law (Admiral 
Realty Co. v. New York, 206 N. Y. 110, 140, 99 N. E. 241) 
provided that the rapid transit lines shall be a part of the system 
of street and highways of the city and the contract declared it to 
be a matter of public interest. The exercise by a municipality of 
its proprietary powers over streets is public in its nature. Con- 
tract No. 3 was made in the presence of and with knowledge of 
the Public Service Commissions Law, which law the authorita- 
tive decisions of the New York courts have held was a new and 
comprehensive policy of state-wide regulation and which was 
in terms applicable to rapid transit railways. Contract No. 3 
must be regarded as qualified by the existing restrictions of the 
Public Service Commissions Law which, among other things, ex- 
pressly required that rates should be just and reasonable and 
expressly prohibited rates which should be unjust and unreason- 
able, whether excessive or because noncompensatory and it ex- 
pressly provided that rates not conforming to this legislative 
standard should be unlawful and it empowered railway carriers 
to change rates by filing and publishing tariffs in order to con- 
form to the standard and imposed the duty, as well as conferred 
the power, upon the Commission to apply and enforce the stand- 
ard upon application of the utilities as well as of the public under 
€§ 26 and 49 of the Public Service Commissions Law. For ef- 
fect and construction of this act by the state court of appeals see: 
People ex rel. New York v. Nixon, 229 N. Y. 356, P.U.R.1920F, 
1008, 128 N. E. 245; People ex rel. Garrison v. Nixon, 229 N. 
Y. 575, P.U.R.1921A, 27, 128 N. E. 255; North Hempstead v. 
Publie Service Corporation, 231 N. Y. 447, P.U.R.1921E, 713, 
32 N. E. 144; Public Service Commission v. Pavilion Nat. 
Gas Co. 232 N. Y. 146, P.U.R.1922C, 74, 133 N. E. 427; Evans 
v. Public Service Commission, 246 N. Y. 224, P.U.R.1928B, 
247, 158 N. E. 310; People ex rel. New York Steam Co. v. 
Straus, 186 App. Div. 787, P.U.R.1919C, 1014, 174 N. Y. Supp. 
868, affd. 226 N. Y. 704, 123 N. E. 884; International R. Co. 
v. Public Service Commission, 226 N. Y. 474, P.U.R.1919F, 
355, 124 N. E. 128. 
The public policy of the state of New York in its regulatory 
power over utilities was announced in People ex rel. New York 
P.U.R.1928D. 
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v. Nixon, 229 N. Y. supra, at p. 358 by the Chief Judge speak- 
ing for a unanimous court, as follows: 

“At the date of this franchise, the Public Service Commission 
was empowered by statute to increase ‘the maximum rates, fares, 
or charges chargeable by any . . ._ street railroad corpora- 
tion’ when found to be inadequate to yield a fair return. Section 
49, Public Service Commissions Law (Consol. Laws, chap. 48). 
That power came to the Commission through the amendment of 
the Public Service Commissions Law in June 1911 (Laws 1911, 
chap. 546; People ex rel. Ulster & D. R. Co. v. Public Service 
Commission, 171 App. Div. 607, P.U.R.1916E, 243, 156 N. Y. 
Supp. 1065; id. 218 N. Y. 643, 112 N. E. 1071), if it did not al- 
ready exist under the law as first enacted in 1907 (Laws 1907, 
chap. 429, § 49. Cf. the statutes construed in People -ex rel. 
South Glens Falls v. Public Service Commission, 225 N. Y. 216, 
223, P.U.R.1919C, 374, 121 N. E. 777; People ex rel. New York 
Steam Co. v. Straus, 186 App. Div. 787, 793, P.U.R.1919C, 
1014, 174 N. Y. Supp. 868, affd. 226 N. Y. 704, 123 N. E. 
884, and Arlington Board of Survey v. Bay State Street R. 
Co. 224 Mass. 463, 113 N. E. 273, 5 A.L.R. 24). Contracts 
fixing rates, if made before the enactment of these statutes, were 
- subject at the utmost to the possibility of the exercise by the 
state of its police power in the future. Contracts made there- 
after were subject to a possibility which had become merged in a 
reality. It was no longer a question of what the state might do 
at some indefinite and unknowable time. It was a question of 
what the state had already done, drawing upon sources of energy, 
reserves of power, till then patent and potential, and manifesting 
its will in law. A new public policy had been initiated. A new 
right had been declared. Rates were thereafter to be just and 
reasonable alike for carriers on the one side and for passengers or 
shippers on the other. Neither class would be permitted for its 
own benefit to set the rule at nought. The state through its dele- 
gate, the Commission, would lower the charges if too high. It 
would raise them if too low (People ex rel. New York Steam 
Co. v. Straus, supra; Arlington Board of Survey v. Bay State 
Street R. Co. supra; Postal Teleg.-Cable Co. v. Associated Press, 
228 N. Y. 370, 375, P.U.R.1920E, 1, 127 N. E. 256; Armour 
P.U.R.1928D. 
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Packing Co. v. United States, 209 U. S. 56, 52 L. ed. 681, 28 
Sup. Ct. Rep. 428; Union Dry Goods Co. v. Georgia Pub. Serv- 
ice Corp. 248 U. 8. 372, 63 L. ed. 309, P.U.R.1919C, 60, 39 Sup. 
Ct. Rep. 117). Rate-making was to be no longer an affair of 
predominantly private interest, in which the state would inter- 
fere without system and with spasmodic and intermittent ac- 
tion. A superintending agency of government had taken the 
matter in hand. 

The question soon arose whether the new rule was retroactive, 
and annulled existing contracts in conflict with its terms. Indis- 
putably it annulled such contracts between carriers and passen- 
gers, or carriers and shippers (Louisville & N. R. v. Mottley, 219 
U. S. 467, 55 L. ed. 297, 31 Sup. Ct. Rep. 265, 34 L.R.A.(N.S.) 
671; People ex rel. New York Steam Co. v. Straus, supra; Postal 
Teleg.-Cable Co. v. Associated Press, supra; Producers’ Transp. 
Co. v. Railroad Commissioners, 251 U. 8. 228, 64 L. ed. 239, 
P.U.R.1920C, 574, 40 Sup. Ct. Rep. 131). ‘One whose rights, 
such as they are, are subject to state restriction, cannot remove 
them from the power of the state by making a contract about 
them. The contract will carry with it the infirmity of the sub- 
ject matter’ (Hudson County Water Co. v. McCarter, 209 U. 
S. 349, 357, 52 L. ed. 828, 28 Sup. Ct. Rep. 529, 531, 14 Ann. 
Cas. 560; Union Dry Goods Co. v. Georgia Pub. Service Corp., 
supra, at p. 375).” 

Later in Town of North Hempstead v. Public Service Com- 
mission, 231 N. Y. 447, 450, P.U.R.1921E, 713, 132 N. E. 144, 
the court said, speaking of the provisions of the Public Service 
Commissioners Law: 

“These provisions were in force when the plaintiff gave its con- 
sent to the defendant to maintain and operate its gas mains with- 
in the town; entered by implication into the terms of such con- 
sent; formed part of its obligation; and were notice to the town 
that the consent was coupled with the provision of the statute that 
the defendant was empowered to abrogate it as to the rates stipu- 
lated therein and was allowed by law to put into operation a new 
schedule of just and reasonable rates and charges to be made for 
service.” 

[7-10] The police power is an attribute of sovereignty and is 
P.U.R.1928D. 
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primarily vested in the legislature. The state may authorize a 
municipality to establish by an inviolable contract the rates to 
be charged by a public service corporation for a definite term 
not grossly unreasonable in point of time and the effect of such a 
contract is to suspend during the life of the contract, the govern- 
mental power of fixing and regulating the rates. The surrender 
by contract, however, of this governmental power as well as the 
authority to make it, must be closely scrutinized for such a con- 
tract has the effect of extinguishing pro tanto an undoubted pow- 
er of government; both its existence and authority to make it 
must clearly and unmistakably appear and all doubts must be 
resolved in favor of the continuance of the power. Home Teleph. 
& Teleg. Co. v. Los Angeles, 2i1 U. S. 265, 273, 53 L. ed. 176, 
29 Sup. Ct. Rep. 50. If the parties have not thus agreed to a 5- 
cent fare, when that fare becomes unreasonable, because it is 
noncompensatory or because it is excessive, the contract furnish- 
es no obstacle to the exercise of jurisdiction by the Public Service 
Commission, and when it fails to act there is jurisdiction in the 
Federal Courts to protect the corporation against confiscation. 
Southern Iowa Electrie Co. v. Chariton, 255 U. 8S. 539, 65 L. ed. 
764, P.U.R.1921D, 275, 41 Sup. Ct. Rep. 400; San Antonio 
v. San Antonio Pub. Service Co. 255 U. 8. 547, 65 L. ed. 777, 
P.U.R.1921D, 412, 41 Sup. Ct. Rep. 428; Houston v. South- 
western Bell Telephone Co. 259 U.S. 318, 66 L. ed. 961, P.U.R. 
1922D, 793, 42 Sup. Ct. Rep. 486; Chicago v. O’Connell, 278 
Ill. 591, P.U.R.1917E, 730, 116 N. E. 210, 8 A.L.R. 916; St. 
Louis v. Public Service Commission, 276 Mo. 509, P.U.R.1919C, 
10, 207 S. W. 799. We find nothing in the amendment of the 


Rapid Transit Act in 1912 which excludes the plaintiff from the. 


application of the regulatory plan and that act contains no clear 
and unmistakable evidence of effort to delegate to the city au- 
thority to establish by contract in 1913 unchangeable rates to be 
charged by the plaintiff. While contract No. 3 provides for a 5- 
cent fare to be charged in 1913, there is no delegation in any part 
of the act of the regulatory power of the state legislature. Nor 
was the Public Service Commissions Laws on the subject of 
regulation in any wise changed. An intention of the parties that 
the rates then in question should be subject to modification under 
P.U.R.1928D. 
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the Public Service Commissions Law was not affirmatively ex- 
pressed, but the state courts have announced that there must be 
read into the contracts made after 1907, the authoritative regula- 
tion provided for by the Public Service Commissions Law. Peo- 
ple ex rel. Garrison v. Nixon, 229 N. Y. 575, P.U.R.1921A, 27, 
128 N. E. 255. If these regulatory powers of the Public Service 
Commission were not intended to apply to the contractual rates 
of the rapid transit railways, express provision to that effect 
would be expected. Moreover, the legislation governing the serv- 
ice and the rates of fares of railroads or street railways provided 
for by statutes passed since 1907, places the power in the Public 
Service Commission to regulate such rates, indicating that the 
regulatory power had been reserved. Chap. 481 of the Laws of 
1910, § 57; formerly the Railroad Law of 1890, § 37 as amended 
by chap. 676 of the Laws of 1892; § 229 of the Railroad Law; 
Laws of 1910, chap. 481, formerly part of the Rapid Transit 
Act of 1875; Laws of 1875, chap. 606. In construing and giv- 
ing effect to the provisions of the state statute, we look to the de- 
cisions of the state court of appeals. St. Cloud Pub. Service Co. 
v. St. Cloud, 265 U. S. 352, 357, 68 L. ed. 1050, 44 Sup. Ct. Rep. 
492. 

Terms of a contract may be affected by the exercise of sovereign 
power, as where an injured person received a free pass on a line 
of a railroad for life under a contract, and later Congress, in regu- 
lating interstate commerce, forbade the issuance and use of free 
passes except to certain persons designated and forbade the 
charging of any rate other than that designated in published 
schedules. Louisville & Nashville R. Co. v. Mottley, 219 U. S. 
467, 55 L. ed. 297, 31 Sup. Ct. Rep. 265, 34 L.R.A.(N.S.) 671. 
There it was said at page 483 of 219 U. S.: 

“After the commerce act came into effect no contract that 
was inconsistent with the regulations established by the act of 
Congress could be enforced in any court.” 

See Hunter v. Pittsburg, 207 U. S. 161, 52 L. ed. 151, 28 Sup. 
Ct. Rep. 40; Worcester v. Worcester Consolidated Street R. Co. 
196 U. S. 589, 49 L. ed. 591, 25 Sup. Ct. Rep. 327. To change 
a contract rate under the state regulatory plan does not impair 
contract rights under the Federal Constitution. Union Dry 
P.U.R.1928D. 











112 UNITED STATES DISTRICT COURT. 


Goods Co. v. Georgia Pub. Service Corp. 248 U. 8. 372, 63 L. 
ed. 309, P.U.R.1919C, 60, 39 Sup. Ct. Rep. 117, 9 A.L.R. 
1420. 

[11-15] When in 1912 the legislature of the state amended 
the Transit Act to give authority for contract No. 3, § 8 of the 
act provided that the contract should contain “such terms and 
conditions as to rate of fare to be charged . . . as said Com- 
mission shall deem to be best suited to the public interest.” In- 
deed, this was in substance part of the act prior to 1907, when 
the Public Service Commissions Law was adopted. As pointed 
out, the law had changed the policy existing when the rate provi- 
sion was brought into the Rapid Transit Act. By express terms 
and by construction of the court of appeals of the state, the legis- 
lation resulting in the Public Service Commissions Law was ap- 
plicable to rapid transit rates and established a public policy pro- 
hibitive of permanent rates of fare. It declared in effect that no 
contract provision for a fixed continuing fare was “best suited’ 
tc or consistent with “public interest” and by § 26 it provided 
that “every unjust or unreasonable charge made or demanded for 
any such service or transportation of passengers or property 
or in connection therewith or in excess of that allowed by law or 
by the order of the Commission is prohibited.” And § 49 of the 
Act established the legislative policy that a rate was unjust and 
unreasonable if insufticient to yield a reasonable compensation 
for the services rendered. Thus the law created the duty of the 
Public Service Commission to administer and enforce the new 
state policy. That regulatory body had turned over to it all 
contractual powers of the former board under the Rapid Transit 
Act. It in effect limited the contractual capacity for a continu- 
ing fixed fare, for it made it the duty of the Public Service Com- 
mission to make the fare sufficient to yield reasonable compensa- 
tion for the services rendered and no more. Undoubtedly this 
new public policy applied to rapid transit railroad carriers as 
well as other public utilities. With this policy thus established 
when the legislature in 1912 amended the Rapid Transit Act, if 
it wanted to depart from the Public Service Commissions Law, to 
amend it or modify it or if it intended to grant regulatory pow- 


ers under the Rapid Transit Act, it would have been an easy 
P.U.R.1928D. 
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matter for the legislature to have written into that act a statement 
excepting the rapid transit rates from the operation of the Public 
Service Commissions Law. It refrained from doing so by word 
or fair implication. It left the fare provision of the Rapid 
Transit Act as it was before the adoption of the regulatory law 
which established the new policy. It in no clear and unmis- 
takable phrase expressed an intention to nor did it delegate regu- 
latory powers to the Commission under the Rapid Transit Act. 
That had been cared for by the Public Service Commissions 
Law. Merely permitting the fare provision of the Rapid Transit 
Act to continue in the same phrase in which it existed prior to the 
adoption of the new policy in 1907, did not repeal the provisions 
of the Public Service Commissions Law as to rate making in any 
particular. The more reasonable assumption is that such non- 
action involved no clear and unmistakable purpose on the part of 
the legislature (Paducah v. Paducah R. Co. 261 U. S. 267, 272, 
67 L. ed. 647, P.U.R.1923C, 309, 43 Sup. Ct. Rep. 335) to ex- 
elude the application of the Public Service Commissions Law. 
The fare provision of the Rapid Transit Act, as amended by the 
legislature in 1912, did not purport to grant unqualified author- 
ity to contract for a fixed rate for the entire life of the contract. 
The more reasonable view is that there should be contained in the 
contract “such terms and conditions as to rates of fare to be 
charged as the Commission shall determine to be best suited to 
the public interest.” Such “terms and conditions” should be 
consistent with the limitations and provisions of the Publie Serv- 
ice Commissions Law and be the contractual authority, thus con- 
fined to the establishing of temporary rates, and should not fore- 
close either party, if and when it became unjust and unreasonable 
either because it was excessive or non-compensatory, to apply for 
a change. This does not destroy all right to fix a fare; it merely 
limits the contractual powers within the confines of the estab- 
lished public policy, which prohibited the suspension of the po- 
lice power of the state over rates. It means that the contractual 
determination as to what terms and conditions as to rates of fare 
that are best suited to public interest must be in harmony and not 
in defiance of the standard of public interest which the legislature 
had itself declared and established in a law which it made appli- 
P.U.R.1928D. 8 
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eable to all street railways and utilities. Such a construction 
takes no undue liberty with the fare provision of the Transit Act. 
It restricts general and uncertain language and prevents nonac- 
tion of the legislature with respect to the transit act from operat- 
ing as an amendment to the Public Service Commissions Act. 
By the language employed in the amendment of the Transit Act 
in 1912, it is inconceivable that it was the intent to vest the city 
with unrestrained discretion to suspend the police power over 
rates and leave it within its uncontrolled discretion to burden the 
city for an unlimited period, with an exorbitant or extortionate 
fare, or to condemn it to an inefficient service which would result 
from a non-compensatory rate. 

Indeed, § 8 of the act provides: 

“Every such contract shall contain such terms and conditions 
as to the rates of fare to be charged and the character of services 
to be furnished and otherwise as said Commission shall deem to 
be best suited to the public interests, and subject to such public 
supervision, conditions, regulations, and requirements as may 
be determined upon by said Commission with like approval.” 

There was no Commission, other than the Public Service Com- 
mission to then or thereafter exercise this power and duty, both 
as to fares and services. Indeed, the Commission has ever since 
been constantly exercising supervision as to service, but has re- 
fused to act in the matter of fares. 

There has been no contracting away of the right to a reason- 
able return as in Southern Utilities Co. v. Palatka, 268 U. S. 
232, 69 L. ed. 930, P.U.R.1925D, 105, 45 Sup. Ct. Rep. 488; 
and Columbus R. Power & Light Co. v. Columbus, 249 U. 8. 
399, 63 L. ed. 669, P.U.R.1919D, 239, 39 Sup. Ct. Rep. 349, 6 
A.L.R. 1648. In the latter case, a franchise was granted a rail- 
road company which sought to surrender it and then brought an 
action to restrain the city authorities from compelling it to op- 
erate its lines of street railway under the franchises and to charge 
only rates of fare prescribed by the franchises. The court held 
that equity cannot relieve the company from a bad bargain. At 
the time the railroad company sought relief, the legislature of 
Ohio had not, like in the instant case the legislature of New York 
had, in the exercise of state sovereiguty, established a regulatory 
P.U.R.1928D. 
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plan by which franchises and contract rates may be regulated up- 
ward or downward as conditions justify. In Henderson Water 
Co. v. Corporation Commission, 269 U. S. 278, 70 L. ed. 273, 
P.U.R.1926B, 666, 46 Sup. Ct. Rep. 112, the parties were bound 
by the contract made before the state had adopted its Corporation 
Commission Law and thereby exercised its regulatory power. 
The corporation applied for an increase in rates to the Corpora- 
tion Commission and was allowed one-half the amount asked for. 
It was not content, but proceeded in the Federal Court asking 
protection against confiscation. The Supreme Court affirmed the 
district court in its view that the water company should have ap- 
plied for resumption of the hearing after a test of six months on 
the new rates and exhausted its remedy there before it resorted 
to a rate suit. There the state supreme court sustained the pow- 
er of the Commission to fix rates different from the rates stipu- 
lated in the franchise. The claim of the plaintiff here is that 
the contract rates could be changed only by resorting to the pro- 
cedure of the regulatory plan of the state which delegated power 
to the Commission under § 49 of the Public Service Commissions 
Law and power to the plaintiff under $$ 25-29 to change the 
rates by the methods therein preseribed. This it had sought 
without avail previous to the institution of this suit. In South- 
ern Utilities Co. v. Palatka, supra, the Florida legislature had 
vested the city with power to make a rate by contract but the 
legislature had no Commission and no regulatory procedure 
which the corporation could invoke to bring about an increase 
which it sought. The Supreme Court held that the corporation 
was bound by its contract but pointed out that: “There is noth- 
ing in this decision inconsistent with Southern Iowa Electric Co. 
v. Chariton, 255 U. 8. 539, 65 L. ed. 764, P.U.R.1921D, 275, 41 
Sup. Ct. Rep. 400; San Antonio v. San Antonio Pub. Service Co. 
255 U. S. 547, 65 L. ed. 777, P.U.R.1921D, 412, 41 Sup. Ct. 
Rep. 428, and Ortega Co. v. Triay, 260 U. S. 103, 67 L. ed. 153, 
43 Sup. Ct. Rep. 44.” In Cleveland v. Cleveland City R. Co. 
194 U. S. 517, 48 L. ed. 1102, 24 Sup. Ct. Rep. 756, in sustain- 
ing the contract, the court held that the provisions as to the rate 
of fares were fixed in the ordinance for a stated time and “no 
reservation was made of a right to alter.” In Georgia R. & Power 
P.U.R.1928D. 
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Co. v. Decatur, 262 U. 8. 432, 67 L. ed. 1065, P.U.R.1923E, 
387, 43 Sup. Ct. Rep. 613, when the contract was made, the gen- 
eral assembly had never exercised authority to fix rates and the 
state supreme court held that there was nothing in the constitu- 
tion of the state which precluded the municipality from contract- 
ing as to fares, and that “while the matter was one falling within 
the police power, whose exercise could not be abridged by con- 
tract, it was competent for the municipality to enter into such a 
contract where the state had not exercised and was not secking to 
exercise its police powers over the subject, and that this contract 
would remain effective until there should be conflicting legisla- 
tive action.” In Tampa Waterworks v. Tampa, 199 U. S. 241, 
50 L. ed. 170, 26 Sup. Ct. Rep. 23, the state constitution pro- 
vided that “The legislature is invested with full power to pass 
laws for the correction of abuses and to prevent unjust discrimi- 
nation and excessive charges by persons and corporations engaged 
as common carriers in transporting persons and property, or per- 
forming services of a public nature, and shall provide for enfore- 
ing such laws by adequate penalties or forfeitures.” Pursuant to 
this clause, an act was passed empowering the city authorities to 
pass an ordinance to prescribe maximum charges for water “such 
charges to be just and reasonable; provided, that this act shall not 
be so construed as to impair the validity of any valid contract 
heretofore entered into between any city, town, or village and any 
persen, firm, or corporation for the supply of water to such city, 
town, or village or its inhabitants. But this act shall not be held 
to validate any contract heretofore made.” After the eonstitu- 
tion but before this act, the city made a contract with the water 
company giving the company the right to charge certain rates. 
Thereafter, pursuant to the constitutional provision and the act 
referred to, the city passed an ordinance lowering the maximum 
rates to be charged. The court sustained the validity of the ordi- 
nance. It followed the interpretation oi the constitution, act, 
and ordinance as construed by the state court, and said: 

“But so far as it expressed a power of the legislature, of course, 
as soon as the constitution went into effect, that power existed at 
once, and contracts afterwards were made subject to the possibil- 
P.U.R.1928D. 
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ity of its exercise, as it was exercised by the subsequent statute. 


“The single question is whether the city of Tampa is bound 
for thirty years from the-date of its agreement to permit certain 
specified rates to be charged, even if they ceased to be reasonable. 
We are not prepared to say that the supreme court of Florida was 
wrong in deciding that it was not bound under the Florida con- 
stitution and laws.” 

It further held that under the interpretation of the constitu- 
tion given by the Florida courts, the legislature was not at liberty 
to give up the duty of preventing excessive charges. It was an 
inalienable power. To like effect see San Antonio Traction Co. 
v. Altgelt, 200 U. S. 304, 50 L. ed. 491, 26 Sup. Ct. Rep. 261; 
Puget Sound Traction, Light & P. Co. v. Reynolds, 244 U. S. 
574, 61 L. ed. 1325, P.U.R.1917F, 57, 37 Sup. Ct. Rep. 705, 5 
A.L.R. 13; Houston v. Southwestern Bell Teleph. Co. 259 U. S. 
318, 66 L. ed. 961, P.U.R.1922D, 793, 42 Sup. Ct. Rep. 486. 

The rule is well established that the renunication of a sovereign 
right of this character must be evidenced by terms so clear and 
unequivocal as to permit of no doubt as to their proper con- 
struction. Milwaukee Electric R. & Light Co. v. Railroad Com- 
mission of Wisconsin, 238 U. S. 174, 180, 59 L. ed. 1254, 
P.U.R.1915D, 591, 35 Sup. Ct. Rep. 820; Home Teleph. & 
Teleg. Co. v. Los Angeles, 211 U. S. 265, 273, 53 L. ed. 176, 29 
Sup. Ct. Rep. 50. This construction is consistent with the state 
court decisions to which we should give sanction. Denney v. 
Pacific Teleph. & Teleg. Co. — U. S. —, 72 L. ed. —, P.U.R. 
1928C, 408, 48 Sup. Ct. Rep. 223. 

[16, 17] It is argued that the Commission, as a state agency, 
could exercise or not in its discretion this power, but that mean- 
while it lies as dormant as though no public service law had been 
adopted. Constitutional limitations require the legislature itself 
to determine the public policy as to rates and itself to establish 
2 legislative standard to be applied and executed by the delegated 
agency. That was what the legislature did in the Public Service 
Commissions Law. It declared a public policy as to rates and es- 
tablished a standard in the law itself. (§ 26). The Commis- 


P.U.R.1928D. 
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sion was created by the law not to initiate or establish a public 
policy or standard, but to administer and execute that established 
by the legislature. Section 26 expressly prohibited the carrier 
itself from charging or collecting an unreasonable rate, thereby 
direetly requiring that rates should at all times be kept reason- 
able in fact. Section 49 imposes upon the Commission a duty 
to apply or execute that mandate of the law. The guarantee of 
due process of the 14th Amendment protects the right of a public 
utility to a fair return. There is but one limitation upon the 
right, namely that it has not been contracted away pursuant to 
clear and unmistakable legislative authority to suspend the police 
power over rates. That condition does not obtain here. As said 
by Chief Justice White in Southern Iowa Electric Co. v. Chari- 
ton, 255 U. S. 539, 546, 65 L. ed. 764, P.U.R.1921D, 275, 41 
Sup. Ct. Rep. 400: 

“And, indeed, the necessity for this conclusion becomes doubly 
manifest when it is borne in mind that the right here asserted 
to contract in derogation of the state law and of the rule of public 
policy announced by the court of last resort of the state is urge< 
by municipal corporations whose every power depends upon the 
state law.” 

[18] We, therefore, hold that the provisions of the lease in 
contract No. 3 “the lessee shall during the term of the contract 
be entitled to charge for a single fare upon the railroads and ex- 
isting railroads the sum of 5 cents but not more,” was subject 
to the regulatory law and power of the Public Service Commis- 
sion as effectively as though written in the contract, which means 
that when this fare of 5 cents became unjust and unreasonable, 
it was subject to the Commission’s regulation. This marked the 
extreme limit of the power of the parties to contract as to the 
fare. When this provision of the contract bound the plaintiff 
to a 5 cent fare and the same became confiseatory, it contravened 
the express prohibition against the charging or collecting of 
unjust and unreasonable rates under § 26, and in turn the 
publie policy which thus inhibited the suspension of the police 


power. 
P.U.R.1928D, 
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The complaint and affidavits in support thereof, show that for 
the year ending June 30, 1927, the plaintiff carried 1,173,646,256 
passengers; of these 359,019,660 were carried by the elevated 
railroads. During the year the daily average was about 3,215,- 
469 passengers. The plaintiff’s railway system is divided into 
the Manhattan Division and the Subway Division. The total 
value (1927) of the property used in the system operated by the 
plaintiff is alleged by it to be $898,793,648 of which $142,894,- 
000 is provided by the Manhattan Railway Company ; $140,579,- 
474 is owned by the plaintiff and it has provided in addition 
$272,940,174; $342,380,000 is provided by the city. There is a 
total, as alleged, of $556,413,648 of property provided by the 
plaintiff. The plaintiff has $35,000,000 par value of common 
stock; $162,700,000 refunding mortgage bonds; $44,331,560 in 
notes and $2,890,000 in equipment trust certificates which, to- 
gether with other items, make an aggregate of its liabilities 
$403,950,373 which has not been substantially reduced since 
June 30, 1927. On that day, the charges of the plaintiff to its 
fixed capital, as defined by the uniform system of accounts, as 
ruled by the Public Service Commission, amounted to $413,- 
312,720 which has not been substantially reduced since then. On 
January 31, 1928, the Manhattan Railway Company had out- 
standing $60,000,000 of common stock; $40,671,000 in con- 
solidated bonds; $4,523,000 in second mortgage bonds, and other 
liabilities of $1,851,159 making a total of $107,045,159. At 
that date the fixed capital of the company was $112,943,654. 
The operation by the plaintiff upon a computation based on the 
plaintiff’s present value figures of property provided by the com- 
panies, and on the Transit Commission figures for the city pro- 
vided property, shows an actual earned return of 2.65 per cent 
in 1926 and 2.52 per cent in 1927. The earnings available at 
the present rate of fare are $22,622,761. Using the value of the 
property thus computed in 1927 at $898,793,648 an 8 per cent 
return (McCardie v. Indianapolis Water Co. 272 U. S. 400, 
419, 71 L. ed. 154, P.U.R.1927A, 15, 47 Sup. Ct. Rep. 144; 
Bluefield Water Works & Improv. Co. v. West Virginia Pub. 
Service Commission, 262 U. 8. 679, 692, 67 L. ed. 1176, P.U.R. 
P.U.R.1928D. 
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1923D, 11, 43 Sup. Ct. Rep. 675; Brooklyn Union Gas Co. v.. 
Prendergast, 7 F. (2d) 628, 672, P.U.R.1926A, 412, affd. 272 
U. S. 579, 580, 71 L. ed. 249, P.U.R.1927A, 39, 47 Sup. Ct. 
tep. 199), would require at least $71,905,492—which would 
leave a deficit of $49,280,731. Using this property, the actual 
return was as low as 1.92 per cent in 1921, and never higher than 
2.65 per cent in 1926. A computation based upon the present 
value of the property provided by the plaintiff, exclusive of city 
provided property, shows a 3.61 per cent return actually earned 
in 1927; this is reached upon the assumption that the present 
value of the company owned and company provided property 
amounts to $554,413,648 with a balance of $24,490,775 avail- 
able as a return, leaving a deficit of $24,335,899 in earnings be- 
low an 8 per cent return. A computation based alone upon the 
present value of the company owned property, exclusive of the 
city owned property and company provided property, shows a 
4.05 per cent return actually earned in 1927. 

[19, 20] It is argued that if the plaintiff prevails and there 
is daily confiscation, the city owned property may not be taken 
into consideration. The return guaranteed by the constitution 
is upon thé property devoted to public use. The determination 
of what rate should be prescribed which will yield a return that 
is fair and reasonable, depends upon the present value of the prop- 
erty used. Ottinger v. Brooklyn Union Gas Co. 272 U. S. 
579, 71 L. ed. 249, P.U.R.1927A, 39, 47 Sup. Ct. Rep. 199; 
Missouri ex rel. Southwestern Bell Teleph. Co. v. Missouri 
Pub. Service Commission, 262 U. S. 276, 67 L. ed. 981, P.U.R. 
1923C, 193, 43 Sup. Ct. Rep. 544, 31 A.L.R. 807; Willeox 
v. Consolidated Gas Co. 212 U. 8S. 19, 52, 53 L. ed. 382, 29 
Sup. Ct. Rep. 192, 48 L.R.A.(N.S.) 1134, 15 Ann. Cas. 1034; 
Minnesota Rate Cases, 230 U. S. 352, 57 L. ed. 1511, 33 Sup. 
Ct. Rep. 729, 48 L.R.A.(N.S.) 1151, Ann. Cas. 1916A, 18. 
In Willeox v. Consol. Gas Co. supra, the court said: 

“And we concur with the court below in holding that the value 
of the property is to be determined as of the time when the in- 
quiry is made regarding the rates. If the property, which legal- 
ly enters into the consideration of the question of rates, has in- 
P.U.R.1928D. 
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creased in value since it was acquired, the company is entitled 
to the benefit of such increase.” 

And in the Minnesota Rate cases, supra, “the making of a 
just return for the use of the property involves the recognition 
of its fair value if it be more than its cost. The property is held 
in private ownership and it is that property, and not the orig- 
inal cost of it, of which the owner may not be deprived without 
due process of law.” Property leased by the operating com- 
pany and used in making a return is included in the valuation. 
Minnesota Rate Cases, 184 Fed. 765, aff'd 230 U. S. 352, 
supra. In Public Utility Comrs. v. New York Teleph. Co. 271 
U. 8. 23, 70 L. ed. 808, P.U.R.1926C, 740, 744, 46 Sup. Ct. Rep. 
363, the court said: 

“The just compensation safeguarded to the utility by the 
14th Amendment is a reasonable return on the value of the 
property used at the time that it is being used for public service. 
And rates not sufficient to yield that return are confiscatory. 
(Citing cases.) Constitutional protection against confiscation 
does not depend on the source of the money used to purchase the 
property; it is enough that it is used to render the service. 

9? 

The city’s property is earning the return as well as the plain- 
tiff’s and the plaintiff’s leased railway. All must be considered 
in calculating the capital making the return and rendering the 
service. 

[21] The denial by the Commission of a change of rate of 
fare is a denial of due process of law. The Commission did more 
than refuse to act. On February 14th, rejecting the proposed 
new rates, it instituted injunction proceedings to forbid their op- 
eration. A forced continuance of confiscatory rates amounts to a 
denial of due process of law. Home Teleph. & Teleg. Co. v. 
Los Angeles, 227 U. S. 278, 57 L. ed. 510, 33 Sup. Ct. Rep. 
312; Alton Water Co. v. Illinois Commerce Commission, 279 
Fed. 869, P.U.R.1922E, 623. Under the present rate of fare, it 
is established that upon the investment there would be a con: 
tinuous confiscation and this amounts to taking property without 
due process of law in contravention of the 14th Amendment to 


the Federal Constitution. Newton v. Consolidated Gas Co. 
P.U.R.1928D. 














122 UNITED STATES DISTRICT COURT. 


258 U. S. 165, 66 L. ed. 538, P.U.R.1922B, 752, 42 Sup. Ct. 
Rep. 264; Oklahoma Operating Co. v. Love, 252 U. S. 331, 64 
L. ed. 596, 40 Sup. Ct. Rep. 338; Louisiana Water Co. v. 
Missouri Pub. Service Commission, 29+ Fed. 954, P.U.R.1924C, 
293; Streater Aqueduct Co. v. Smith, 295 Fed. 385, P.U.R. 
1924D, 261; Augusta-Aiken R. & Electric Corp. v. South Caro- 
lina Railroad Commission, 281 Fed. 977. The plaintiff, having 
established its claim of confiscation of its property, is entitled to 
the injunctive relief it seeks. 

[22] In conclusion we take notice of the views expressed by 
counsel on the argument who criticized the plaintiff for proceed- 
ing in the district court, as said, in an effort to defeat the state 
court of its jurisdiction. This court takes jurisdiction, not as a 
matter of discretion or comity, but as a matter of duty, and it 
is not important whether the state court might have heard the 
ease. There is no discretion or comity. A Federal Court, when 
appealed to in protection of constitutional rights over which it 
has, by law, jurisdiction, may not void assuming jurisdiction. 
Cohens v. Virginia, 6 Wheat. (19 U. S.) 264. When it prop- 
erly assumes jurisdiction, the court may not be spoken of as 
precipitate in its conduct. Because the case is one of local inter- 
est only is entirely immaterial. If the parties are citizens of 
different states or there is brought into question constitutional 
protection, the right of a plaintiff to choose the Federal Court, 
where there is a choice, cannot properly be denied. Willcox 

. Consolidated Gas Co. 212 U. S. 19, 53 L. ed. 382, 29 Sup. 
Ct. Rep. 192, 48 L.R.A.(N.S.) 1134, 15 Ann. Cas. 1034. Plain- 
tiff did all it could under the state law to obtain administrative 
relief and its two applications, even prior to the present effort 
to obtain relief were denied, the claim of the Commission being 
that the contract forbade its acting in regulation of the rates. 
This squarely raised the question of the plaintiff’s constitu- 
tional right to protection and this it pressed in the familiar form 
of a rate suit and it has established its claim of daily confisca- 
tion. 

An injunction will issue against the defendants and their 
successors, restraining them and each of them, their officers, 
agents, and employees, from in any way enforcing or attempting 
P.U.R.1928D. 
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to enforce against the plaintiff a rate of fare of 5 cents per pas- 
senger for the transportation of passengers upon the rapid transit 
railroad lines operated by it or upon it and the Manhattan Divi- 
sion and the Subway Division, or from enforcing or attempting 
to enforce against the plaintiff orders, directions, tariff schedules, 
or certificates in so far as they prohibit or have been or are 
construed by any of the defendants or their predecessors, to 
prohibit the plaintiff from charging for the transportation of 
passengers on its railroad lines, a fare per passenger in excess 
of 5 cents, and the plaintiff, until the report of the master to be 
appointed to take proofs and report to this court, may charge 
7 cents per passenger over its rapid transit railway lines operated 
by it without interference or prohibition by the defendants, their 
officers, agents, servants, or employees. 

The order will provide that the plaintiff shall file with the 
clerk of this court a good and sufficient bond in a sum to be 
approved by this court, conditioned upon the prompt payment 
to the defendants, of all costs and damages which may be in- 
curred or suffered by any party to this suit who may be found 
to have been wrongfully enjoined or restrained hereby, and furth- 
er conditioned so that, in the event that this preliminary in- 
junction order shall be hereafter dissolved, the plaintiff will re- 
pay to its several passengers affected thereby, with interest, in 
such manner and to such extent as the court may direct, any sums 
paid by them for transportation furnished by the plaintiff from 
the date of the entry of the order and pending the suit in excess 
of the sums now chargeable to them of 5 cents per passenger. A 
master will be appointed to take proofs and report to this court. 

If the defendants feel aggrieved and wish to appeal from the 
order to be entered herein, a stay will be granted upon condi- 
tion that a bond of the city in a sufficient sum be furnished in- 
demnifying the plaintiff against further daily confiscation of 
its property, or if it be otherwise advised, and the defendants 
wish to apply to the Supreme Court for a stay of the order to be 
entered until that court hears the appeal, a stay for a reasonable 
time will be granted to enable the defendants to make such ap- 


plication to the Supreme Court. 
P.U.R.1928D. 
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WICHITA GAS COMPANY 
v. 
PUBLIC SERVICE COMMISSION et al. 


[No. 27,944.] 


HUTCHINSON GAS COMPANY 
v 


PUBLIC SERVICE COMMISSION et al, 
[No. 27,945.] 


NEWTON GAS COMPANY 
v. 
PUBLIC SERVICE COMMISSION et al. 


[No. 27,946.] 
(— Kan. —. 268 Pac. 111.) 


(Headnotes by the Court.) 


Appeal and review — Presumption favoring lower court as against 
Commission. 

I. The proceedings in gas-rate cases considered, and held, judg- 
ments enjoining enforcement of rate orders promulgated by the Public 
Service Commission were sustained by the evidence. 

Evidence — Prejudicial error not found. 
II, An assignment of error that proffered evidence was improperly 
rejected, considered, and held not to be well founded. 





(Additional headnotes by Editorial Staff.) 


Rates — Rate schedule — Procedure, 

1. A new rate schedule placed into effect by a utility upon the 
setting aside by a court of a rate schedule fixed by the Commission 
will stand until lawfully superseded, p. 127. 

Valuation — Methods of ascertaining historical cost. 

2. Historical value should be based upon facts and where “his- 
torical value” is claimed to be ascertained by estimate, the term is a 
misnomer, p. 127. 

Depreciation — Methods of ascertaining — Life table. 

3. An estimate of depreciation of a gas system obtained by the 

actual examination of the physical property by competent engineers 
P.U.R.1928D. 
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was given greater weight than an estimate by Commission engineers, 
based for the most part upon life tables and average age estimates with- 
out physical inspection, p. 128. 

Appeal and review — Presumption favoring lower court. 

4. The presumption of validity attending the Commission’s order, 
no longer obtains in an appellate court, where the order has been re- 
versed by an intermediate court of law and the presumption in such 
a situation is in favor of the lower court, p. 130. 


Return — Operating expenses in general. 
5. Operating expenses are reasonable, normal expenses, necessary 
to efficient and economical conduct of a utility’s business, and must be 
proven to be of such a character before being allowed, p. 131. 


Return — Operating expense — Losses from new business mcthods — 
Gas, 

6. New business expense incurred in putting into effect a plan for 
increasing the consumption of gas which was necessary for the finan- 
cial success of the company, was permitted as an operating charge, 
p- 131. 

Return — Amortization of merchandising expense — Gas. 

7. A Commission order requiring the expense of new business in- 
curred in putting into effect a plan for increasing gas consumption 
to be amortized over a period of years was set aside where evidence 
fairly indicated that the expense would be a normal charge each year 
for several years to come, p. 131. 

Depreciation — Percentage allowed — Gas utility. 

8. An allowance of 3 per cent for depreciation of physical property 

of a gas utility was sustained upon appeal, p. 132. 
Depreciation — Power of trial court referee. 

9. The referee of a trial court in determining the validity of an 
allowance by the Commission for depreciation of a utility’s property is 
authorized to give the testimony of various witnesses such weight as 
he deems it deserves, p. 132. 

Depreciation — Powers of court — Gas system. 

10. The appellate court has no knowledge of its own concerning what 
allowance should be made for annual depreciation of a natural gas dis- 
tributing system since the question is one of fact, to be determined by 
a fact finding tribunal, p. 132. 


Appeal and review — Scope of review — Conflicting evidence. 
11. It is not the province of the appellate court to weigh evidence 
or arguments based on conflicting evidence as to questions of fact al- 
ready determined by a fact finding tribunal, p. 132. 


Injunction — When rates may be enjoined. 
12. A rate may be enjoined as unjust and unreasonable which is not 
so low as to be confiscatory of property, p. 133. 


Appeal and review — Question open upon appeal — Rate of return: 
13. A rate of return undisputed in inferior proceedings may not be 
questioned for the first time upon appeal, p. 133. 
P.U.R.1928D. 
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Return — w#ercentage allowed — Courts — Gas utility. 

14. A rate of return of 8 per cent on the value of gas utility prop- 
erties fixed as necessary for a fair return by the referee of a trial court 
was sustained upon appeal, p. 133. 

Intercorporate relations — Supply contracts with affiliated company 
— Gas. 

15. The sale of gas by a pipe line company to a gas distributing 
company must be regarded as an instance of an ordinary bargain be- 
tween seller and buyer notwithstanding intercorporate affiliations, where 
there is no evidence of agency or abuse of corporate privileges in such 
relation, and no evidence that a supply of gas is available from other 
sources at a cheaper rate, p. 136. 

Intercorporate relations — Supply contracts — Evidence — Gas, 

16. Evidence offered to prove that the reasonable cost of gas supply 
to a distributing system in a neighboring city was lower than the rate 
charged by a pipe line company to a local distributing company with 
which it was corporately affiliated, was refused where it had no tend- 
ency to show that the latter company could buy an adequate and de- 
pendable supply from any other source for a price less than was being 
paid, p. 138. 

Return — Supply contract with affiliated company — Gas. 

17. A rate of return for a gas distributing company, fixed by the 
Commission on the theory that the supply could be obtained from in- 
dependent sources for one-half of what was being paid to an affiliated 
pipe-line company, was held to be confiscatory where there was no evi- 
dence that the local utility could actually obtain a supply at the lower 
price from any source, p. 140. 


(Hopkins, J., dissents.) 
[June 9, 1928.] 


Arrears from decision of district county court restraining 
and reversing Public Service Commission order in rate-making 
proceedings of gas utilities; judgment of district court affirmed 
in each case. 

Appearances: M. J. Healy, John M. Kinkel, and Louis E. 
Clevenger, all of Topeka, for the appellants, the Public Service 
Commission; William A. Smith, attorney-general, Robert D. 
Carver, of Kansas City, Missouri, and Fred S. Jackson, of 
Topeka, for the appellees. 


Burch, J.: These actions were commenced by the gas com- 
panies of Wichita, Hutchinson, and Newton, to enjoin enforce 
ment of schedules of rates for the sale of gas in those cities, and to 
enjoin the Public Service Commission from preventing the gas 


company from putting into effect a rate scheme known as the 3- 
P.U.R.1928D. 
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part rate. The issues were referred to a referee, and the cases 
were heard together. The referee made findings of fact and con- 
clusions of law, the report of the referee was approved by the 
district court, and the relief prayed for by the gas companies 
was granted. The Public Service Commission appeals. 

[1] The Commission promulgated an order fixing rates to 
become effective September 1, 1926. These rates were to super- 
sede existing schedules of rates which were put into effect in 
August, 1920. The Commission and the gas companies agreed the 
1920 schedules were unsound. The referee found they were 
confiscatory, and they were enjoined. After the gas companies 
prevailed in the district court, the Commission took no step to 
stay the judgments, and the gas companies were at liberty to put 
into effect schedules of reasonable rates. Instead of adopting the 
3-part rate, they put into effect another schedule. While that 
schedule was designated as temporary, it will stand until law- 
fully superseded, and the 3-part rate is no longer in controversy. 

[2] The Wichita case will be considered first. The first 
question to be determined was: What amount of property did 
the gas company devote to public service, on which it was en- 
titled to earn a fair return? The company purchased the plant 
in July, 1925, of the Kansas Gas & Electric Company, for $2,- 
690,000, and made subsequent additions and betterments, so 
that the total cost was $2,892,594. The Commission’s rate base 
was $2,450,000. In the district court it accepted the rate base 
proposed by its engineer, Fletcher, which was $2,533,642. The 
company’s engineer, Strickler, put in evidence a table which he 
prepared showing the reproduction cost new of the physical prop- 
erty, and reproduction cost depreciated. The Commission does 
not choose to print the table in its abstract. Fletcher’s tables 
are printed in full. Fletcher found the reproduction cost new 
to be $3,030,316. He then found the historical cost to be $2,426,- 
931, added historical cost to reproduction cost, and divided by 2. 
The quotient was $2,728,623, which he said was fair value new. 
This value was depreciated to find the rate base. The books of 
the company did not provide data for computation of historical 
cost, and there was no other evidence of historical value. His- 
torical value is a fact, and historical value ascertained as Fletcher 
P.U.R.1928D. 
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ascertained it, by guesswork suavely called “estimate,” is a 
misnomer. In his dissenting opinion in the case of McCardle v. 
Indianapolis Water Co. 272 U. S. 400, 71 L. ed. 154, P.U.R. 
1927A, 15, 36, 47 Sup. Ct. Rep. 144, Mr. Justice Brandeis 
said: “The process of determining facts will inevitably be mis- 
leading unless each step bears a close relation to the realities of 
life.” (p. 424 of 272 U.S.) 

[3] The two engineers differed with respect to method of de 
termining depreciation. What was the value of the 355 miles of 
distribution mains, which Fletcher estimated would cost $1,- 
562,848 to reproduce? Strickler dug hundreds of holes in the 
ground, and looked at the pipe. Fletcher looked in his books, and 
determined the matter “scientifically,” without the trouble of 
physical inspection. He used tables, which he said are to the 
engineer what mortality tables are to a life insurance company. 
The cost of reproducing the entire plant, item by item, was esti- 
mated. The life years of each item, ranging from fifty years 
to five years, was estimated. The average was 41-+ years. 
The dollars invested yearly were estimated in part according to 
the historical method which has been adverted to, and the aver- 
age age of the dollars in fixed capital accounts was found to be 
9+. Therefore, the present condition of the Wichita gas util- 
: 41—9 
ity had to be = 
cost of the gas mains was depreciated by that formula, without 
regard to their actual condition. The court understands the 
primary requirement of the scientific method is to get the facts by 
observation, when they are ascertainable by observation. Life 
tables are useful. They show averages based on wide experience. 
But when a life insurance company insures a person twenty-one 
years old, whose life expectancy is 41.53 years, it does not rely 
on the tables. It requires him to undergo a physical examination, 
to determine if he has cancer, or tuberculosis, or something 
which will reduce his expectancy below the average. Fletcher 
said, however, that inspection of pipe in the ground will disclose 
just two things: first, that it was laid so recently as to be new; 
second, that you can kick a hole in it. Strickler said soil 


conditions have much to do with the deterioration of pipe, and 
#P.U.R.1928D. 
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the inspection method is more dependable than application of life 
tables. The Supreme Court of the United States approves 
Strikler’s method. In the Indianapolis Case, supra, involving a 
water plant, the city engineer used Fletcher’s method, and de- 
ducted approximately 25 per cent of estimated cost new, to cover 
depreciation. The court said: 

“The deduction was not based on an inspection of the property. 
It was the result of a ‘straight line’ calculation based on age and 
the estimated or assumed useful life of perishable elements. 

Mr. Hagenah made an estimate of existing depreciation 
based on actual inspection and a consideration of the probable 
future life as indicated by the conditions found. He deducted 
less than 6 percent. . . . The testimony of competent valua- 
tion engineers who examined the property and made estimates in 
respect of its condition is to be preferred to mere calculations 
based on averages and assumed probabilities. The deduction 
made in the city’s estimate cannot be approved.” (p. 416 of 272 
U.S.) 

In the Commission’s brief it is said: “The referee, in his 
report, did not recognize the method used by the Commission’s 
engineer in arriving at a ‘fair value’ of the property, did not 
considér the figures submitted by the Commission’s engineer on 
the question of estimated book investments nor the estimated con- 
dition of the fixed capital accounts.” 

The only basis for this statement is that the referee did not 
see fit to adopt Fletcher’s method and figures, and the statement 
illustrates the Public Service Commission’s method of present- 
ing its case. In his report the referee said: ‘The engineer 
for the plaintiffs based his testimony as to depreciation upon a 
careful examination of the properties. Several hundred open- 
ings in the ground were made to enable him to examine the 
condition of the pipes. The engineer for the Commission based 
his estimates of depreciation upon such historical data as was 
obtainable as to age of the properties, and then applied tabula- 
tions calculated upon the average life of similar property. 
Taking all the evidence into consideration, it is, therefore, my 
judgment that the depreciation is in fact greater than that con- 
P.U.R.1928D. 9 
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ceded by the plaintiffs’ engineer, and less than that calculated 
by the engineer for the Commission.” 

[4] There is no contention in the Commission’s brief that 
material findings are not sustained by any substantial evidence. 
There is simply a persistent intolerance of evidence which con- 
fliets with evidence produced by the Commission, and this court 
is asked to accept as conclusive evidence produced by Com- 
mission which the referee did not consider was conclusive. The 
presumption of validity which in the beginning attended the 
Commission’s order, no longer obtains. The presumption here 
in the judgment of the district court is correct. This court was 
not empowered by the constitution to try the case de novo, and 
findings of fact sustained by evidence are as conclusive upon this 
court as like findings returned in other cases. 

Adding to the value of the physical property, going concern 
value and working capital, Fletcher proposed a rate base of $2,- 
533,642. The referee reported as follows: “The value of the 
property is a question of fact rather than of law, and it 
is to be determined by the court after giving due weight and 
consideration to all the evidence in the case. In arriving at the 
valuation of these several properties as hereinafter set out in 
the findings, I have attempted to give due weight and considera- 
tion to all of the evidence throwing light upon those elements of 
value that have been mentioned by the Supreme Court of the 
United States as proper for consideration in‘such cases as this.” 

As a result of this method of dealing with the evidence, the 
referee found the proper rate base to be $2,740,937.04, a sum 
smaller than Strickler’s rate base and larger than Fletcher’s 
rate base. The district court approved the referee’s finding, and 
the finding is conclusive here. However, the Commission admits 
the difference between the referee’s rate base and Fletcher’s rate 
base is not great enough to be material. 

Expenditures made in operating the plant for the year end- 
ing July 31, 1926, was found by the referee to be: 


Operating and maintenance ............seseeees ébiebdubinas $236,078.92 
General overhead ......... CO60s 8 0000200s0000886 chéevcseece: Seupnenee 
$474,241.68 
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The items were shown in detail by the books of the company, 
and were not disputed. The summary does not include gas pur- 
chased, and includes an item of $27,018.05 paid to Henry L. 
Doherty & Company, of New York, for financial advisory and 
supervisory services rendered. The referee found the services 
were valuable, and stated findings to include and exclude the 
item. The material portion of the referee’s finding No. 7 reads 
as follows: “The existing rates at Wichita have been in effect 
since August 17, 1920. . . . The existing rates in Wichita, 
Hutchinson, and Newton consist of a customer’s charge of 75 
cents per month, and a flat charge for gas metered and used at 
Wichita of 58 cents per thousand cubic feet, and at Hutchinson 
and Newton of 60 cents per thousand cubic feet. The evidence 
showed that upon a valuation of the Wichita property, as herein 
found, operations of the plaintiff company for the year ending 
July 31, 1926, were as follows: 


Gas purchased, maintenance, and operation including taxes .. $1,548,567.49 


Gross earnings from operation .........0..cccccccccceccees 1,513,034.21 
oe eee ecccveccocces Cococecoseceses $35,533.28 
Necessary for depreciation : 
3 per cent Of $2,415,262.93 ...ccccccccccccccccccvecece 72,457.00 
Necessary for fair return 
8 per cent on $2,740,937.04 ..... Were Tree rer eee 219,274.00 
Total net loss ....... boeessccesecedtcevecesieeses Gee 


[5-7] Operating expenses are reasonable, normal expenses, 
necessary to efficient and economical conduct of the business, and 
to show rates were unjust, the gas company was required to prove 
the expenditures for operating expenses were of the character 
described. The gas company produced the necessary evidence. 
There was other evidence, and the Commission challenged par- 
ticularly an item of $66,000 designated as “new business ex- 
pense.” The evidence was, the company was faced with an alarm- 
ing decrease in consumption of gas. The witnesses for the com- 
pany and for the Commission agreed financial success of the com- 
pany depended on increasing consumption of gas. The new 
business expense was incurred in putting into effect a plan for 
increasing gas consumption which was devised by Doherty years 


ago, and which has since been adopted by many public utilities. 
P.U.R.1928D. 
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Fletcher thought the expenditure should be spread over a period 
of ten years. The Commission now suggests a shorter period. 
The referee found the situation fairly indicated the expense would 
be a normal expense each year for several years. The Commis- 
sion is not the company’s business manager. The company has a 
business manager of its own who must be allowed good-faith 
exercise of judgment, discretion, and initiative. Fletcher testi- 
fied as follows: 

“Q. Do you have in mind, Mr. Fletcher, any item of expenses 
which you say is unreasonable in the actual experience of the 
company during the past year? A. I haven’t analyzed it enough 
to state whether any item was an unreasonable expenditure. 

“Q. You wouldn’t question that the company has used its 
best judgment in the creation of these expenses, would you? <A. 
I would not question that, no. 

“Q. You may doubt its wisdom in some matters, but you 
think it has acted honestly in creating these expenses? <A. I 
think so. I don’t think a corporation spends money when they 
don’t have to.” 

[8-11]. The referee’s allowance of 3 per cent for depreciation 
is challenged. The allowance was sustained by competent testi- 
mony. In the order fixing rates the Commission allowed 2.817 
per cent, the amount which the company had already entered on 
its books for retirement expense (depreciation). Fletcher com- 
puted 2.4395 per cent as the proper allowance for annual re- 
tirement reserve. He made no inspection of the property, and, 
consequently, used a theoretical yardstick, as applied to the 
Wichita company’s gas plant. Strickler used the factual method. 
The referee was not obliged to accept Fletcher’s testimony to 
the effect that inspection of the property could reveal nothing 
of consequence in determining its condition and how long it will 
probably last. The referee was authorized to give Strickler’s 
testimony such weight as he deemed it deserved. The argument 
made here that the depreciation allowance is too high in com- 
parison with the present condition of the property found by the 
referee, was doubtless made to the referee. If not, it should have 
been. This court has no knowledge of its own concerning what 


allowance should be made for annual depreciation of a natural 
P.U.R.1928D. 
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gas distributing system. The question is one of fact, to be de 
termined by the trier of the fact. It is not the province of this 
court on appeal to weigh the evidence, or the arguments based on 
conflicting evidence. Something like this has been said before in 
some Kansas case, and it applies with peculiar force to a case 
of this kind, which involves numerous vague means lying some- 
where between extremes, which must be employed with the veri- 
similitude of exactness, 

The observations just made apply to the allowance of 8 per 
cent as necessary for a fair return. The gas company dedicates 
its investment to the public service of furnishing, by means of 
proper instrumentalities, a desirable form of fuel. The com- 
pany does not produce the commodity it sells. It must depend 
on interstate commerce for its supply. That supply depends on 
discovery, extension, development, and control of natural gas 
fields, and the hazards of natural gas production and transporta- 
tion. The Commission concedes the investment may become 
valueless for failure of supply. What should be the rate of re- 
turn on that form of investment ? 

[12-14] The law sets up certain standards for the general 
guidance of a fact-finding tribunal. The proposed question is 
one of fact, to be determined according to those standards by con- 
sideration of evidence duly produced at the trial of the issue. 
The evidence will include estimates and opinion evidence, and 
will involve an element of prophecy; but the finding of the 
court in a rate-review case, based on the evidence, of fair com- 
pensation for public utility service, is a finding of fact. To the 
extent a rate does not fairly compensate the utility for its serv- 
ice, it is unjust, unreasonable, and unlawful, within the meaning 
of the Public Utilities Act. A rate may also be confiscatory, 
and henee unlawful, on constitutional grounds. But a rate may 
be enjoined as unjust and unreasonable which is not so low as to 
be confiseatory of property. (Union P. R. Co. v. Publie Utili- 
tics Commission, 95 Kan. 604, P.U.R.1915D, 377, 148 Pae. 
667). The finding of the referee was that 8 per cent was not 
merely a fair return, but was necessary for a fair return. 

There was no dispute about the rate in the district court. 
The testimony for the gas company warranted the inference that 
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8 per cent was a fair rate, was usually allowed, and was neces- 
sary for a fair return. ‘ Fletcher gave figures showing 8 per cent 
was a fair return; in all the pertinent tables introduced in evi- 
dence by the Commission in the three cases 8 per cent was al- 
lowed, and there was no evidence showing or tending to show that 
8 per cent was not necessary to a fair, just, reasonable, and law- 
ful return. The Commission now says this fair return must 
be determined in the light of present rates for money, and in 
its brief tells about commercial paper rates, time loan rates, 
yield of representative bond issues, and the selling price of public 
utilities bonds. The referee was not given the benefit of this in- 
formation at the trial. In the case of McCardle v. Indianapolis 
Water Co. 272 U. S. 400, 71 L. ed. 154, P.U.R.1927A, 15, 31, 
47 Sup. Ct. Rep. 144, the Court said: 

“Tt is obvious that rates of yield on investments in bonds plus 
brokerage are substantially less than the rate of return required 
to constitute just compensation for the use of properties in the 
public service.” (p. 419 of 272 U.S.) 

As indicated, at the trial nobody manifested any notion that 
less than-8 per cent would be a just and reasonable rate. The 
finding that 8 per cent was necessary for a fair return merely 
responded to the undisputed evidence, and the subject may not 
be relitigated here. 

Without debating the subject further, the district court’s 
judgment that the existing rate was confiscatory is approved. 

To show that the Commission’s rate was just, fair, and reason- 
able, the Commission applied that rate to the company’s busi- 
ness in the following remarkable document known as defendant’s 


Exhibit 88: 














REVENUE. 

Domestic gas sold 

2,864,737 M. cu. ft. at $0.5176081 ...... Coc ccevecoseces $1,482,811.00 
Industrial gas sold 

2,386,156 M. cu. ft. at $0.1997297 .....cccccccccccceses 476,586.00 
Tete) GAS ORO VEVEMUE cc ccscccccccccsccceccoscoscoecoesss $1,959,397.00 
Emeomne TOM POMAlbles 2. ccccccccccccccccccsccsocccosecece 15,308.00 
CURSE GROTREING TROGEED 24 occ ccccccccceccsccccoccssececees 2,014.00 
icine die sink Mee ae ain er aie me $1,976,719.00 
Less bad debts and allowances ........cccceccrcccccccccees 9,943.00 
Gross earnings from operation ........ceccecccccsecesceces $1,966,776.00 
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EXPENSES. 

Domestic gas purchased 

2,864,737 M. cu. ft. at $0.20 ........ccccccccccccccece - $572,947.00 
Unaccounted for domestic gas purchased 

SR nee ME. CO: 10, OE GOED 2 on. sciccvccsaccssseviesenseson 7,645.00 
Industrial gas purchased 

2,386,156 M. cu. ft. at $0.14 ........ OSs eeeccececcosces 334,062.00 
Unaccounted for industrial gas purchased 

SEES BE. Oe. Th. OG TRIG: on occ coin ciccdncscacveesedasse’ 4,457.00 
Operation and maintenance expense .......-...00eeeeeeeeee 389,129.00 
PG GHEE 63.5.6 6sednd acc csieisadindeenneneneneses 66,551.00 
OGRE CRD: oo ncn she eed cee scsswecesessconascvssessason $1,374,791.00 
PR WN fone tik cane eceakdabese rece hen teiat i adaaaeee $591,985.00 
ee ee ee ee errr 202,221.00 
ONDE cis i'n 60'eeSeeen es 0nss i546 Vssane see seSenteesews xe $389,764.00 


This exhibit is an impeachment of the integrity of the Com- 
mission’s order fixing the rates. It makes the rates yield to 
the company the enormous surplus, after paying all expenses 
and a dividend of 8 per cent of $389.764, a net return on the 
investment of more than 23 per cent. Of course, the Commis- 
sion did not wittingly impose the burden on the consumers of 
gas in Wichita, and doubt of the integrity of the exhibit arises. 
There was evidence which the referee regarded as reliable that 
the retirement expense item was too small, the operating and 
maintenance item was too small, and the increase in revenue from 
sale of domestic gas could not be attained. The exhibit gives 
the price of domestic gas purchased as 20 cents per thousand 
cubic feet. There was no evidence that gas could be purchased 
for less than 40 cents. The tables prepared by the gas company 
showing its application of the Commission’s rate, are not printed 
in the abstract. The abstract does state that, under the com- 
pany’s evidence, application of the Commission’s rates would 
result in a net annual loss of $492,697. 

The Wichita Gas Company buys its gas of the Empire Nat- 
ural Gas Company, which owns the pipe line bringing the gas 
from the state of Oklahoma to Kansas. The Wichita company 
pays the Empire company 40 cents per thousand cubic feet at 
the city gate. At one time this court was of the opinion the price 
was subject to regulation by the Public Service Commission. 
(State ex rel. Barrett v. Kansas Nat. Gas Co. 111 Kan, 809, 
208 Pac. 622.) This view was corrected by the Supreme Court 


of the United States. (State ex rel. Barrett v. Kansas Nat. Gas 
P.U.R.1928D. 
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Co. 265 U. S. 298, 68 L. ed. 1027, P.U.R.1924E, 78, 44 Sup. 
Ct. Rep. 544.) 

The pipe line company and the distributing company have an 
ultimate connection with what are spoken of as the Doherty 
Interests. The shares of the gas company are owned by a 
nominee of the Gas Service Company. The shares of the Gas 
Service Company are owned by the Cities Service Company. The 
Cities Service Company is a holding company, owning the shares 
of public utility corporations of various kinds throughout the 
United States. They are all under the supervision of Henry 
L. Doherty & Company, 60 Wall Street, New York city. 

Henry L. Doherty & Company maintain a corps of experts 
in engineering, research work, and other activities, who render 
valuable services to gas companies by way of engineering advice, 
legal advice, accounting and auditing service, and assistance in 
matters of finance. One and three fourths per cent of the gross 
revenues of the gas company are paid to Henry L. Doherty 
& Company for this service. There was no testimony that the 
compensation was either improper or extravagant, and it was 
admitted that it was paid in good faith. As indicated above, 
the referee did not specifically state that he approved or disap- 
proved this item of expense of the gas company, but he used it 
in his ealeulation of fair return, and then showed omission of 
the item would not affect the result. 

Doherty companies in Kansas and nearby states are managed 
from a regional general office. Other groups of Doherty com- 
panies are similarly managed. The offices of the general man- 
ager, the chief engineer, and the legal department, for this 
region, are maintained at Kansas City, Missouri. The general 
ledgers of the Kansas gas companies are kept there. All general 
cffice expense, executive salaries, general clerical salaries, legal 
expense, and general traveling expense, are borne by the Kansas 
City office, and the proper sum is charged to each gas company. 
The referee found on abundant evidence that the sums paid by 
the three Kansas companies were reasonable and proper, and 
allowed them. 

[15] The precise relation of the pipe line company to what, 
for lack of knowledge of the facts, may be called the Doherty 
P.U.R.1928D. 
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organization, was not disclosed at the trial. It may be assumed 
that it is a subsidiary corporation, in the same sense that the 
gas companies are subsidiaries. In the recent case of State ex 
rel. Smith v. Hutchinson Gas Co. 125 Kan. 337, 338, 264 Pace. 
44, 45, the court considered the relation of the Hutchinson 
Gas Company to the Cities Service Company. In the opinion 
it was said: 

“The statement by the (district) court that the Hutchinson 
Gas Company was created for the use and benefit of the Cities 
Service Company, and that there were never any bona fide in- 
corporators of the Hutchinson Gas Company, made as a reason 
for the appointment of a receiver, was without foundation in law. 
Subsidiary corporations are organized every day for the purpose 
of enabling parent corporations to carry on their business prop- 
erly. Such corporations are not prohibited by law, and are neces- 
sary under modern industrial conditions.” 

In the case of Berkey v. Third Avenue R. Co. 244 N. Y. 84, 
155 N. E. 58, Judge Cardozo, now Chief Judge, speaking for the 
New York court of appeals, said: 

“The whole problem of the relation between parent and sub- 
sidiary corporations is one that is still enveloped in the mists 
of metaphor. Metaphors in law are to be narrowly watched, for 
starting as devices to liberate thought, they end often by en- 
slaving it. We say at times that the corporate entity will be 
ignored when the parent corporation operates a business through 
a subsidiary which is characterized as an ‘alias’ or a ‘dummy.’ 
All this is well enough if the picturesqueness of the epithets does 
not lead us to forget that the essential term to be defined is the 
act of operation. Dominion may be so complete, interference 
so obtrusive, that by the general rules of agency the parent will 
be a principal and the subsidiary an agent. Where control is 
less than this, we are remitted to the tests of honesty and justice 
(Ballantine, Parent & Subsidiary Cofporations, 14 California 
Law Review, 12, 18, 19, 20). The logical consistency of a jurid- 
ical conception will indeed be sacrificed at times when the sacri- 
fice is essential to the end that some accepted public policy may 
be defended or upheld. . . . At such times unity is ascribed to 


parts which, at least for many purposes, retain an independent 
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life, for the reason that only thus can we overcome a perversion 
of the privilege to do business in a corporate form. We find in 
the case at hand neither agency on the one hand, nor on the other 
abuse to be corrected by the implication of a merger. . . . 
In such circumstances, we thwart the public policy of the state 
instead of defending or upholding it, when we ignore the separas 
tion between subsidiary and parent, and treat the two as one.” 
(pp. 94, 95.) 

It is impossible to declare, on the meager record in this case, 
either agency or abuse of corporate privilege, in the relation be- 
tween the Kansas gas companies and the parent organization. 
The result is, the sale of gas by the pipe line company to the 
gas company must be regarded as an instance of ordinary bargain 
between seller and buyer. All of the evidence, and there was 
much evidence on the subject, was that no gas was available 
to the gas companies at a price less than 40 cents per thousand 
cubic feet. 

[16] The Commission offered in evidence an ordinance of the 
city of Wellington showing the rate the distributing company at 
Wellington charged, not the price it paid. It was admitted the 
Wellington company and the Wichita company were served by 
the same pipe line company. The referee was advised the offer 
was made to prove the Wichita company could sell gas at a cheap- 
er rate. The Commission also offered in evidence the franchise 
granted by the city of Sterling to the Rice County Gas Company. 
The Rice County Gas Company was supplied by the Larutan 
Pipe Line Company with gas from Oklahoma, and Sterling was 
farther from source of supply than Wichita. The referee was 
advised the offer was made to show gas could be piped farther 
and sold for less. In the brief these offers, which were rejected, 
take on the following redoubtable aspect: “Evidence was of- 
fered to prove that the reasonable cost of gas at the city gates 
at Wichita was not as high as that charged by the pipe-line com- 
pany to the local distributing company. There was offered in 
evidence testimony showing that gas in sufficient quantities could 
be secured in the state of Oklahoma and transported to Wichita, 
Hutchinson, and Newton at a cost much below 40 cents.” 

The Commission asserted the gas company was not trying to 
P.U.R.1928D. 
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get gas as cheaply as possible. The abstract shows the following 
pertaining to the subject: “T. J. Strickler, for the plaintiff, 
testified as follows: 

That he was vice-president and consulting engineer of the 
Wichita Gas Company. (His qualifications as engineer were 
admitted.) He served in such position since the formation of 
the company. That the Wichita Gas Company was employed 
only in distributing gas. That it had no gas offered to it except 
its present supply, which came from ‘the Empire Natural Gas 
Company, and that no other rate except the rate of the Em- 
pire Natural Gas Company of 40 cents a thousand at city 
gates, was ever offered to it. (It was then admitted in evidence 
that T. W. Sears, vice-president and general manager of the 
Larutan Pipe Company, was asked if he knew any company 
in the field about Wichita that offered, or at that time was 
willing to supply gas to Wichita for domestic purposes at a price 
less than they were now paying, and his reply was ‘no, sir.’)” 

This court has no information respecting the provisions of the 
Sterling franchise. In view of what the vice-nresident and gen- 
eral manager of the Larutan company said, it does not seem im- 
portant. But aside from that, the offers of evidence which were 
refused were not accompanied by any offer to prove the condi- 
tions or circumstances governing the acquisition and distribu- 
tion of gas at Wellington and Sterling, and the offers had no 
tendency to prove that the Wichita company could buy an ade 
quate and dependable supply of gas from anybody for a price 
less than that paid to the Empire company. 

C. L. Bullock, vice-president and general manager of the 
Wichison Industrial Gas Company, was produced as a witness 
for the Commission. The Commission offered to show by him 
that in July, 1924, he was in a position to supply the Kansas 
Gas & Electric Company with gas for domestic and industrial 
purposes, and a contract to do so at a price of 30 cents per thous- 
and cubie feet was signed. A period of sixty days was allowed, 
before the contract was to take effect, for investigation of Bul- 
lock’s ability to fulfil such a contract, and on the day before ex- 
piration of the sixty-day period, he received a telegram that the 


contract was canceled. The next day the papers said the Kansas 
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Gas & Electric Company’s properties in Kansas had been pur- 
chased by the Doherty Interests. 

The following was what Bullock was called to prove, as stated 
to the referee by the Commission’s attorney: “The purpose of 
this whole thing is to show that this offer was made, was able 
to be fulfilled, and that it was necessary for these Doherty peo- 
ple to secure these properties in order to hold up the price of gas 
in Wichita, Hutchinson, and Newton. I make that offer.” 

The offer was rejected. What the referee desired to know 
was whether the Wichita Gas Company was neglecting oppor- 
tunity to buy cheaper gas; and it would have borne more directly 
on the issues in the case if the attorney for the Commission 
kad asked Bullock if he or any person or corporation known to 
him was in a position to furnish the Wichita company with an 
adequate supply of domestic gas for less than 40 cents, at any 
time from July, 1925, to the time he was called to testify. 

[17] On the face of this record, the Wichita Gas Company 
had no alternative to purchase of gas from the pipe line com- 
pany at 40 cents per thousand cubic feet. The Public Service 
Commission could not improve the situation by requiring the 
gas company to purchase gas at 20 cents which it could not obtain, 
or to sell 40-cent gas at au unremuncrative rate. Under the evi- 
dence, the Commission’s rate was clearly confiscatory. 

The judgments in the Hutchinson and Newton cases are chal- 
lenged in precisely the same manner and on precisely the same 
grounds as the judgment in the Wichita case, and nothing would 
be gained by reviewing the evidence in those cases. The argu- 
ment is that if a lower rate base were found, if a smaller sum 
for expenditures were approved, if 2 per cent were allowed for 
depreciation instead of 3 per cent, if less than 8 per cent were 
allowed for return, ete., ete., all as the Commission contended 
should be done, the rates would yield a sufficient return. The 
trouble is, the gas companies supported their contention that the 
rates were noncompensatory by evidence, and this court cannot 
retry the cases. Its function is precisely what it was in the 
Wichita case, and enough has been said on that subject. 

General criticisms of the judgments, as for example, that find- 
ings made respecting the existing rates and the Commission’s 
P.U.R.1928D. 
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rate were influenced by the referee’s views respecting the 3-part 
rate, have been considered. They are all without substantial 
merit. No useful purpose would be subserved by extending this 
opinion further. 

The judgment of the district court in each case, enjoining en- 
forcement of the existing rate and the Commission’s rate, is 
affirmed. 


Harvey, J., concurs in the Wichita and Newton cases, and dis- 
sents in the Hutchinson case. 


For dissenting opinions of Bond, C. J., and Parke, J., see 


post, page 193. 
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HAROLD E. WEST et al. 
v. 


UNITED RAILWAYS & ELECTRIC COMPANY OF 
BALTIMORE. 


[No. 52.] 
(— Md. —, —Atl. —.) 


Rates — Jurisdiction of courts, 

1. The court in its judicial capacity has no right to fix the rates 
of a utility, and its function in that regard is confined to determining 
whether an order of the Commission fixing rates is valid or invalid, and 
in the latter event, to remand the cause to the Commission for further 
appropriate action, p. 147. 

Rates — Exclusive jurisdiction of Commission, 

2. The Commission under the statutes has the exclusive power to 

fix the rates of a public utility, p. 147. 


Rates — Jurisdiction of court on appeal. 

3. The court in determining an appeal from a Commission’ rate 
order has no authority to terminate the proceeding entirely leaving the 
company free to file a new application for increased rates, p. 147. 

Rates — Jurisdiction of court on appeal. 

4. The court in determining an appeal from a Commission rate 
order has no authority to leave the question of rates altogether within 
the discretion of the utility, p. 147. 

Return — Reasonableness — Factors for consideration. 

5. The determination of whether a fixed rate of return is con- 

fiscatory, unlawful, or unreasonable must be approached from the 


viewpoint of the state in which the respective rights of the public and 
P.U.R.1928D. 
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of the utility have varying weights, such as the nature and necessity of 
the service, the effect of withdrawal, both upon security holders, and 
upon property values, and the welfare of the people in the territory, the 
extent to which the state itself is a partner, and the surrounding cir- 
cumstances of the acquisition and exercise of franchises and privileges, 
p- 149. 

Commissions — General powers of Commission. 

6. Except where limited by a statute or some constitutional pro- 
vision, the acts of the Commission done in the exercise of its statutory 
powers are entitled to the same weight as would be given a direct act 
of the legislature, p. 150. 

Return — Definition of confiscation. 

7. Confiscation, with regard to the return on public utility in- 
vestments, is essentially a relative, and not an absolute term, and it 
does not exist apart from the facts which are said to occasion it, p. 153. 

Return — Confiscation — Comparison with cited decisions. 

8. In deciding whether a schedule of rates prescribed by the Com- 
mission is confiscatory, the court must be guided by the facts of the 
individual case, and is little aided by what the same court or some 
other court may have, on different facts found to be lawful or con- 
fiscatory, fair or unreasonable rates, p. 153. 

Return — Necessity for allowing S per cent — Street railways. 

9. There is no rule of law which guarantees to public service cor- 
porations the right to earn 8 per cent on the value of their properties 
regardless of the fairness of their rates to the public or of any other 
circumstance, p. 162. 

Return — Value of service — Street railways. 

10. There is no rule of law by which the court may precisely deter- 
mine what is the actual value to the public of such service as that 
which a street railway utility sells, p. 165. 

Evidence — Testimony of parties in interest. 

11. The speculative opinions of experts, who are themslves in- 
terested in increasing the rate of return on similar utilities, cannot be 
substituted upon appeal for the judgment of the Commission based 
upon substantive evidence in fixing a fair rate of return for a public 
utility service, p. 163. ; 

Return — Reasonableness — Effect of competition — Value of serv- 
ice. 

12. The fact that a street railway company is required to pay more 
for its money because of the risk resulting from increasing competition 
by automobiles will not justify raising rates to such a point that its 
stock will be purchased as a speculative venture, and without regard 
to the value of the service to the public, p. 164. 

Return — Reasonableness — Effect of competition. 

13. The mere fact that increasing automobile competition has made 
it more expensive for a street railway to render service does not justify 
an increase of rates to a point which will not only burden the traveling 

P.U.R.1928D. 
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public but at the same time yield to the company a greater return than 
it has ever received, and greater than that usually received by other 
companies operating under similar conditions, p. 164. 


Return — Value of service — Commission determination. 

14. The determination of the value of utility service rests in the 
judgment of the Commission operating upon varying factors each of 
which is entitled to some weight, but no one of which ordinarily is con- 
trolling, p. 165. 

Return — Value of service — Purchasing power — Living wage, 

15. The value of utility service should not be determined by the 
proportionate reduction in the purchasing power of the dollar, nor by 
increased living wages and resulting in better ability of the consumer 
to pay increased rates, p. 165. 


Return — Value of service — Substitute service — Street railways. 

16. The value of street railway service cannot be determined by 
what it costs the owner of an automobile to operate it so as to give a 
like service, because of the differences in machines and the expense 
incident to the operation, p. 166. 


Return — Value of service — Street railways. 

17. The value of utility service cannot be determined by what it 
would cost an individual to obtain by a privately owned agency ‘the 
same service, p. 166. 

Rates — Reasonableness — Presumption upon lack of complaint, 

18. A street railway fare of 5 cents prior to the formation of the 
Commission was presumed to be reasonable in the absence of complaints 
by the company and public, and in view of an express endorsement 
of it by an act of the legislature, p. 167. 

Return — Percentage allowed — Street railways. 

19. A schedule of rates calculated to yield to a street railway com- 
pany a return of at least 6.26 per cent on the fair value of its property 
cannot be said to be unlawful, unreasonable, or confiscatory, p. 168. 


Depreciation — Methods of ascertaining — Historical and reproduc- 
tion cost. 
20. A Commission allowance of 5 per cent on the gross revenue of 
a street railway company for depreciation estimated on the cost basis 
rather than the present value of the company’s property was held to 
be the adoption of an improper method, and the case was remanded to 
the Commission for the determination of a proper allowance, and if 
necessary, a readjustment of the rate schedule to cover changes made 
in the allowance, p. 171. 
Depreciation — Methods of ascertaining — Gross revenue percentage. 
21. An allowance of 5 per cent on the gross revenue of a street rail- 
way company for depreciation was held to be computed by an artificial, 
illogical, and unsound method, in view of the fact that there is no 
apparent connection between the income which utility property yields 
and the depreciation resulting from its use in earning that income, p. 
171. 
P.U.R.1928D. 
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Appeal and review — Questions open upon appeal — End justifying 
means. 

22. A proper conclusion in a rate-making estimate actually reached 
by improper methods will not be disturbed upon appeal, p. 171. 

Depreciation — Method of ascertaining — Present value. 

23. Present value should be the method adopted for ascertaining 

an allowance for annual depreciation of utility property, p. 172. 
Depreciation — Sufficiency of amount — Unused reserve, 

24. The mere fact that a utility has not actually expended its entire 
reserve on replacements is not conclusive evidence that the amount 
must have been sufficient or that replacements, which were not made, 
were not needed, p. 173. 

Depreciation — Ascertainment of annual allowance — Physical in- 
spection, 

25. Physical inspection and investigation of the probable useful life 
of utility property is required in the ascertainment of the amount 

* necessary for annual reserve, as well as for estimates of accrued de- 
preciation, p. 173. 
Depreciation — Annual reserve — Normal obsolescence. 
26. Normal obsolescence of utility property resulting from ordinary 
. social, economic, scientific, or mechanical development in the rendition 
of service is really depreciation and should be considered in any rea- 
sonable estimate of the probable annual allowance, p. 174. 
Depreciation — Annual reserve — Abnormal obsolescence. 

27: The refusal of the Commission to permit extraordinary ob- 
solescence resulting in the general or extensive supersession of utility 
equipment by reason of radical changes in the mechanical art, to be 
included in the allowance for annual depreciation, was sustained on 
appeal, p. 174. 

Return — Confiscation — Abolition of street railway fare zone. 

28. The action of the Commission in abolishing a second fare zone 
on an unprofitable suburban traction extension was held not to be con- 
fiscatory where the calculated rate of return from the newly adjusted 
rates on the entire system including the abolished zone had already been 
held not to be confiscatory, p. 175. 


Rates — Street railways — Volume of traffic. 
Statement that as a matter of common sense there must be some 
substantial relation between transportation rates and the volume of 
traffic, p. 164. 


(Bono, C. J., and Parke, J., dissent in part.) 
[July 16, 1928.] 
Arprat from decree of circuit court of Baltimore city revers- 
ing order of the Public Service Commission modifying applica- 


tion of the street railway companies of Baltimore for increased 
P.U.R.1928D. 
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fares; decrce of lower court affirmed in part and reversed in 
part, and cause remanded to Commission for further proceedings 
in accordance with views expressed in following opinion. 

Appearances: Thomas J. Tingley and Raymond S. Williams 
for appellants; Joseph C. France, Charles McHenry Howard 
and Charles Markell and Henry H. Waters (on the brief) for 
appellees. 

Supplemental or reply brief on behalf of residents of Hale- 
thorpe filed by Carville D. Benson, James K. Cullen and Car- 
ville D. Benson, Jr. 

Argued before Bond, C. J.; Pattison, Urner, Adkins, Offutt, 
Digges, Parke, and Sloan, JJ. 


Offutt, J.: The United Railways & Electrie Company of 
Baltimore, came into existence on the 4th day of March, 1899, 
as the result of a merger of all the street railway lines operating 
in and near Baltimore, with a total authorized capitalization of 
$76,000,000, of which $38,000,000 was in bonds, $14,000,000 
in preferred stock, and $24,000,000 in common stock. The base 
fare at that time charged by its several constituent companies 
within the city limits was 5 cents, and by chap. 313 of the Acts 
of 1900 the consolidated corporation hereinafter called the Com- 
pany was specifically limited to a fare of 5 cents for the trans- 
portation of adults and 3 cents for children from any point on 
its lines within said city to any other point thereon which could 
be reached directly or by transfer at intersecting points, and 
that schedule it maintained until 1918. 

In the meantime, the state, moving with a growing trend 
throughout the country, had abandoned its traditional policy of 
regulating public service corporations by direct legislative action, 
and had by chap. 180 of the Acts of 1910, created the Public 
Service Commission of Maryland, hereinafter called the Com- 
mission, to which it had committed plenary powers in respect to 
regulating the rates and service of public utilities, and had re- 
pealed existing legislation fixing rates for service furnished by 
such utilities, such repeal to become effective when and as the 
Commission determined in accordance with the law that such 
rates should be superseded by others. Gregg v. Public Service 


Commission, 121 Md. 1, 30, 87 Atl. 1111. 
P.U.R.1928D. 10 
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And on July 19, 1918, the Company for the first time applied 
to the Commission for its approval of a schedule of rates under 
which it would receive 6 cents for adults and a uniform increase 
of 1 cent from children between four and twelve years of age 
and riders using commutation tickets. The Commission was 
unable to hear the application immediately and the Company 
on August 28, 1918, with the assent of the Commission, filed a 
revised schedule which took effect October 1, 1918, and remained 
in effect until January 7th, 1919 [see 10 Ann. Rep. Md. P. S. C. 
39, P.U.R.1919C, 74], when it was formally approved by the 
Commission. 

On May 23rd, 1919, the Company applied for a further in- 
erease from 6 to 7 cents for cash fares with 4 tokens for 25 cents, 
which it subsequently changed to a request that it be permitted 
to collect a cash fare of 10 cents with 2 tokens for 15 cents, and 
on September 30, 1919 [10 Ann. Rep. Md. P. S. C. 300, P.U.R. 
1920A, 1], it was permitted to charge a cash fare of 7 cents or 
64 cents when tickets or other tokens were purchased. On De- 
cember 26, 1919, it again applied for an increase in its rate 
schedule-and the Commission advanced the base fare from 64 
cents to 7 cents flat. On March 31, 1924, at the Company’s 
request the Commission authorized a further increase of the 
base fare to 74 cents, and on August 1, 1927, it filed an applica- 
tion for permission to increase its base fare to 10 cents, which 
was 100 per cent more than it had charged prior to October 1, 
1918, and 334 per cent more than it had been allowed to charge 
from March 31, 1924, until it filed that application, and in con- 
nection with that request it alleged an apprehended financial 
crisis, and urged that it be allowed to put the increase in effect 
immediately as an emergency measure pending any hearing that 
might be had on its application for a permanent increase of its 
base fare to 10 cents. The application for an emergency rate 
was denied, but on February 10, 1928 [P.U.R.1928C, 604], 
the Commission passed an order which denied the application for 
an increase of the base fare to 10 cents, but which permitted the 
Company “to charge and collect for the transportation of per- 
sons over its several street railway lines, in Baltimore city and 
vicinity, a base rate fare of 84 cents when tickets or fare checks 
P.U.R.1928D. 





XU 





XUM 


WEST v. UNITED RAILWAYS & E. CO. 147 


are purchased, or 9 cents each, for the conveyance of each pas- 
senger over twelve years of age, and 5 cents for each child be- 
tween the ages of four and twelve years, between any of the 
points designated in the schedule of the said Company filed with 
the Commission pursuant to the requirements of the Commis- 
sion’s Order No. 8240, entered in Case No. 1682, on May 26, 
1924 [15 Ann. Rep. Md. P. S. C. 120, P.U.R.1924D, 713], or 
between intermediate points, in either direction, on any of such 
lines, except in so far as the zones on any of the said lines are 
hereinafter modified or changed. 

That the first fare zone on the Halethorpe line be and it is 
hereby extended to the terminus of the said line at Halethorpe, 
effective from and after midnight of February 12, 1928.” 

[1-4] The Company, being dissatisfied with that order, on 
March 13, 1928, filed in circuit court No. 2 of Baltimore city 
a bill of complaint in which it asked that that order be nullified 
in so far as it or any previous order of the Commission pre- 
vented it from charging a flat 10-cent fare, or, from continuing 
the first and second Halethorpe zones, and it further asked that 
the Commission be enjoined from enforcing that order or any 
prior order limiting the company’s rates. The Commission an- 
swered, the case was set down, evidence offered by the Commis- 
sion, the Company and intervening persons interested in the 
matter, and after argument submitted for decree, and on May 
11, 1928, a decree was filed vacating the order in so far as the 
same purports to limit the rates of the plaintiff; except, how- 
ever, as to that portion of said order which extended the first 
fare zone on the Halethorpe line to the terminus of said line 
at Halethorpe, as to which latter provision in said order the bill 
of complaint is hereby dismissed, and enjoining the defendants 
from enforcing that or any other orders of the Commission in 
so far as they limit or purport to limit the rates of fare to be 
charged by the Company. From that decree the Company and 
the Commission appealed, the Company on the ground that the 
court erred in abolishing the second zone on the Halethorpe line, 
and the Commission, on the ground that the court erred in vacat- 
ing so much of its order as affected the rate of fare to be charged 


by the Company, and in enjoining it from enforcing such order. 
P.U.R.1928D. 
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It may be noted that the relief granted in the deerce is not pre- 
cisely that prayed in the bill. The Commission by its order did 
three things; it refused the company’s application for a 10-cent 
fare, it fixed an 84 cents fare, and it consolidated the two Hale- 
thorpe zones in one. The appellee in its bill asks that all orders 
of the Commission which limit its rates or prevent it from charg- 
ing a 10-cent fare be set aside, and that the Commission be en- 
joined from enforcing any such orders. The decree does not 
refer to a 10-cent fare at all, but vacates all orders of the Com- 
mission, so far as they purport to limit the “rates of the plain- 
tiff,” and it based that ruling upon the Commission’s “election” 
not to have the case remanded to them. But the court clearly 
had no right to fix the Company’s rates, since its function was 
judicial and confined to determining whether the order of the 
Commission was valid or invalid, and if, in its judgment, the 
action of the Commission was unlawful it should have remanded 
the case to the Commission for such further action as might be 
appropriate, for even if in fact the 84-cent rate allowed was 
inadequate to allow the Company a fair return on the value of 
its property, that fact did not oust the jurisdiction of the Com- 
mission to fix the Company's rates nor did it authorize the court 
or the Company to fix them, for under the statute the power to 
do that is in the Commission alone. Gregg v. Public Service 
Commission, supra; Chenoweth v. Public Service Commission, 
143 Md. 622, P.U.R.1925A, 119, 123 Atl. 77; Havre de Grace 
& P. Bridge Co. v. Public Service Commission, 132 Md. 16, 24, 
P.U.R.1918D, 484, 103 Atl. 319; Code, Art. 23, § 375. But 
as the decree reads, it not only vacates the order of the Commis- 
sion of February 10, 1928, P.U.R.1928C, 604, but in effect, all 
other orders affecting the Company’s rate schedules, and it 
therefore, either terminates this proceeding entirely and leaves 
the Company free to file a new application for increased rates, 
or it leaves the question of rates altogether at the discretion ot 
the Company. But neither of those alternatives was authorized 
by anything in the statute, but if the order was invalid because 
it was unfair, confiscatory, unlawful, or for any reason, it should 
have been vacated and the case remanded to the Commission for 
P.U.R.1928D. 
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further proceedings in accordance with such guides, rules, and 
standards as the court might by appropriate order or decree 
direct. 

[5] The central dominating question presented by the appeal 
is whether the schedule of rates promulgated by the Commission 
is insufficient to yield such an income as will give to the Com- 
pany a fair return on the value of its property. In the argu- 
ment of the case it was said that the Commission had limited 
the Company to a return of 6.26 per cent on the value of its 
property, but the order did not so state. What it did do was 
to fix a schedule of rates, which, after deducting the allowance 
approved by the Commission for maintenance, replacement, oper- 
ation, financing, and other expenses, would yield that return, but 
if more efficient or economical management resui‘ed in a larger 
net return there was nothing in the order to prevent the Com- 
pany from retaining the benefit of that saving, even though it 
increased its net earnings to more than 6.26 per cent of the value 
of its property. So that the question actually is whether a 
schedule of fares which, after deducting all reasonable and proper 
expenses for the management and operation of the Company, 
permits it to earn a net return of 6.26 per cent on the value of 
its property, is confiscatory within the meaning of the state and 
Federal Constitutions, or unlawful and unreasonable within the 
meaning of the statute creating the Commission. To that ques- 
tion there are various approaches, all differing in some degree 
in the effect they have upon the meaning and weight of the facts 
of the case. 

It may be approached from the Company’s point of view, 
in which case the Commission’s function would be largely ad- 
ministrative, and the ultimate determination of the propriety of 
its rates would rest with the Company and the sole test of the 
lawfulness of such rates would be whether they were fair to it, 
and would yield what in its judgment was a proper return on 
the valuation of its property. 

It may be approached from the standpoint of the patrons 
of the service, in which event the power of the Commission to 
fix the rates would be bounded on one side by the rule that the 
P.U.R.1928D. 
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rates must in no event exceed the value of the service, and on 
the other by the rule that so long as the rates did not exceed the 
value of the service the Company was entitled to a fair return 
on the value of its property. Then there is a third approach, 
in which the question is viewed from the standpoint of the state, 
in which case factors which from the standpoint of the public 
or the corporation have varying weights, such as the nature and 
necessity of the service, the effect of its continuance or with- 
drawal, both upon the security holders of the corporation, and 
upon property values, and the welfare of the people in the ter- 
ritory served by it, the extent to which the state itself is a partner 
in the enterprise, and the circumstances and conditions under 
which the Company acquired and exercises its franchises and 
privileges may become of paramount and controlling importance, 
and in our judgment the question must be approached from that 
direction. 

[6] Lefore dealing specifically with it, however, we will refer 
briefly and generally to the powers, functions, and duties of the 
Commission, to the extent of its jurisdiction and to the weight 
to be given its decisions. That the power committed to the Com- 
mission is legislative in character, notwithstanding that the man- 
ner in which it is exercised is forensic, is no longer open to 
question, Gregg v. Public Service Commission, 121 Md. 1, 87 
Atl. 1111; Chenoweth v. Public Service Commission, supra, and 
except where limited by the statute itself or some constitutional 
provision the acts of the Commission done in the exercise of its 
statutory powers are entitled to the same weight which would 
be given a direct act of the legislature. Knoxville v. Knoxville 
Water Co. 212 U. S. 1, 8, 53 L. ed. 371, 29 Sup. Ct. Rep. 148; 
West v. Byron, — Md. —, P.U.R.1927E, 286, 138 Atl. 404, 
410. 

There has been and is some uncertainty as to the extent to 
which courts will go in reviewing the conclusions and decisions 
of such administrative agencies as the appellant. In Inter- 
state Commerce Commission v. Union P. R. Co. 222 U.S. 541, 
547, 56 L. ed. 308, 32 Sup. Ct. Rep. 108, in reviewing an order 
of that Commission, it was said: 

P.U.R.1928D. 
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“There has been no attempt to make an exhaustive statement 
of the principle involved, but in cases thus far decided, it has 
been settled that the orders of the Commission are final unless 
(1) beyond the power which it could constitutionally exercise ; or 
(2) beyond its statutory power; or (3) based upon a mistake of 
law. But questions of fact may be involved in the determination 
of questions of law, so that an order, regular on its face, may be 
set aside if it appears that (4) the rate is so low as to be con- 
fiseatory and in violation of the constitutional prohibition against 
taking property without due process of law; or (5) if the Cém- 
mission acted so arbitrarily and unjustly as to fix rates contrary 
to evidence, or without evidence to support it; or (6) if the au- 
thority therein involved has been exercised in such an unreason- 
able manner as to cause it to be within the elementary rule that 
the substance, and not the shadow, determines the validity of 
the exercise of the power. 

“In determining these mixed questions of law and fact, the 
Court confines itself to the ultimate question as to whether the 
Commission acted within its power. It will not consider the 
expediency or wisdom of the order, or whether, on like testi- 
mony, it would have made a similar ruling. ‘The findings of 
the Commission are made by law prima facie true, and this 
Court has ascribed to them the strength due to the judgments 
of a tribunal appointed by law and informed by experience.’ 
Illinois C. R. Co. v. Interstate Commerce Commission, 206 U. 
S. 441, 51 L. ed. 1128, 27 Sup. Ct. Rep. 700. Its conclusion, 
of course, is subject to review, but, when supported by evidence, 
is accepted as final; not that its decision, involving as it does, 
so many and such vast public interests, can be supported by a 
mere scintilla of proof, but the Courts will not examine the facts 
further than to determine whether there was substantial evidence 
to sustain the order.” 

While in the later case of the Ohio Valley Water Co. v. Ben 
Avon, 253 U. S. 287, 289, 64 L. ed. 908, P.U.R.1920E, 814, 
815, 40 Sup. Ct. Rep. 527, where the supreme court of Pennsyl- 
vania held that where there was substantial evidence to support 
P.U.R.1928D. 
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them, the findings of the Public Service Commission would not 
be reviewed on appeal, the court in reversing that decision said: 

“The order here involved prescribed a complete schedule of 
maximum future rates and was legislative in character. . . . 
In all such eases, if the owner claims confiscation of his property 
will result, the state must provide a fair opportunity for submit- 
ting that issue to a judicial tribunal for determination upon its 
own independent judgment as to both law and facts; otherwise 
the order is void because in conflict with the due process clause, 
Fourteenth Amendment. . . .” 

The question came before this court and was decided in ac- 
cordance with the views expressed in Interstate Commerce Com- 
mission v. Union P. R. Co. supra; West v. Byron, supra. In 
that case, speaking through Judge Parke, it was said: 

“The first rule is the order will not be disturbed except upon 
clear and satisfactory evidence that it is unreasonable or unlaw- 
ful. This is a legislative mandate which is reinforced by the 
fact that the Commission is a tribunal erected by law, informed 
by experience, and assisted by a trained corps of subordinates. 
Code, Art. 23, § 408; Publie Service Commission v. Northern 
C. R. Co. 122 Md. 355, 388, 391, 392, 90 Atl. 105; Havre de 
Grace & P. Bridge Co. v. Public Service Commission, 132 Md. 
16, 24, P.U.R.1918D, 484, 103 Atl. 319; Interstate Commerce 
Commission v. Union P. R. Co. 222 U. S. 541, 56 L. ed. 308, 
32 Sup. Ct. Rep. 508.” (At p. 300 of P.U.R.1927E, 300.) 

And that statement of the rule is not only supported by the 
weight of authority (see discussion in Dickinson on Adminis- 
trative Law) but is required by the statute itself. Code, Art. 
23, § 408, and appears to be indicated by the very nature and 
necessity of the thing for reasons pointed out by Judge Parke 
in West v. Byron, supra. It is true that in Ohio Valley Water 
Co. v. Ben Avon, supra, the Court said that where the issue of 
confiscation was raised the due process clause of the 14th Amend- 
ment required that provision be made for submitting that ques- 
tion to some judicial tribunal authorized to adjudicate it upon 
its “own independent judgment as to both law and facts;” and 
P.U.R.1928D. 
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that expression is consistent with the theory that in reviewing 
the decision of an administrative agency the Court would re- 
view the facts as in an equity case. But such a conclusion is 
inconsistent with all prior decisions of the Supreme Court, and 
while in Bluefield Water Works & Improv. Co. v. Publie Serv- 
ice Commission, 262 U. S. 679, 689, 67 L. ed. 1176, P.U.R. 
1925D, 11, 43 Sup. Ct. Rep. 675, it was again stated that upon 
the question of confiscation the utility was entitled to the “‘inde- 
pendent judgment of the Court as to both law and facts.” But 
it is not thought that by that language, the Court in either of 
those cases, meant to say anything more than that where the 
facts are undisputed or must be taken as established, and the 
inference to be drawn from them inevitable, the Courts will re- 
view any conclusion of law predicated upon such facts. But 
we do not believe that it was intended to overturn the policy es- 
tablished by the decisions of that Court, and by many state and 
Federal statutes which commit to such agencies as Public Serv- 
ice Commissions, the ascertainment of facts which rest in con- 
flicting evidence, and we find, therefore, no inconsistency be- 
tween the language quoted from those opinions and the lan- 
guage of this Court in West v. Byron, supra, and we feel too 
that in dealing with the constitutional question involved in con- 
fiscation some weight must be given to the statute which places 
upon the person attacking the decision of the Commission the 
burden of establishing its unlawful or unreasonable character 
by “clear and satisfactory proof.” West v. Byron, supra. 

[7, 8] Reverting now to the main question presented ‘by the 
appeal, the first inquiry is whether a schedule of rates which 
permits the appellee to earn 6.26 per cent on the fair value of 
its property can be said to be confiscatory within the meaning 
of that clause of the 14th Amendment of the Federal Consti- 
tution which denies to the states the power of depriving any 
person of his property without due process of law. Confisca- 
tion, in that sense, is essentially a relative, and not an absolute 
term, and it does not exist apart from the facts which are said 
to occasion it. No fixed or general rule can be announced by 
which it can be determined whether it exists in any given case, 
P.U.R.1928D. 
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because whether it exists or not must be determined from fact- 
ors which vary with the facts of each case, since rate cases, like 
wills, seldom have “twin brothers.” Covington & L. Turnpike 
Road Co. v. Sandford, 164 U. 8. 578, 592, 41 L. ed. 560, 17 
Sup. Ct. Rep. 198, and we know of no authority for the propo- 
sition that public utilities without regard to circumstances or 
conditions are entitled to a return of any given amount or per- 
centage on the value of their properties. For while there are 
eases which hold that such utilities are entitled to a return of 6 
or 7 or 8 per cent on the value of their properties, they have no 
controlling weight, because the decisions are uniformly found 
to be based upon facts peculiar to the several cases. So in this 
particular case, in deciding whether the schedule of rates pre- 
scribed by the Commission, is confiscatory, we must be guided 
by the facts of this case, and are little aided by what this court 
or some other court may upon different facts have found to be 
lawful or confiscatory, fair or unreasonable rates. 

To attempt to analyze in detail the mass of actual and opin- 
ion evidence adduced before the Commission is neither practi- 
eable nor necessary, since such facts as are relevant to the ques- 
tion before us rest for the most part in records of the company 
or the Commission and are not in dispute, and we will at this 
time only refer to such as are necessary to indicate the conten- 
tion of the parties. 

The total value of the Company’s property, including ease- 
ments, may be placed at $75,000,000. That was the valuation 
placed upon it by the Commission in 1924, and while there was 
some dispute as to whether that figure should not be increased 
to include additions since the valuation, that contention was not 
stressed in this court, but was treated as a matter of detail which 
could be adjusted to fit the facts at some future time, so that the 
figure of $75,000,000 may be treated as the true value of the 
Company’s property for all the purposes of this case. 

The financial structure of the Company appears from the fol- 
lowing tabulation in which the “basic value” of its property is 


assumed to be $70,000,000, the value placed upon it by the Com- 
P.U.R.1928D. 
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mission exclusive of the value of the easements which has been 
fixed at $5,000,000: 


Outstanding Percent Outstanding Per cent 








December 31, of June 30, of 
1926. basic value. 1927. basic value. 

Class of Securities. 
Mortgage bonds ........ $47,405,000 67.7 $47,405,000 67.7 
Miscellaneous obligations 6,392,700 9.1 7,664,200 10.9 
Income bonds .......... 13,977,000 20.0 13,977,000 20.0 
Total bonds and miscel- 

laneous obligations... 67,774,700 96.7 69,046,200 98.7 
EO oc a0 canenaae .-- 20,461,200 29.2 20,461,200 29.2 
Gene CE .vcccssesais $88,235,900 126.0 $89,508,400 127.9 


And it appears that the Company has for some time past been 
paying, and still pays dividends on its common stock at the rate 
of 4 per cent, and that that stock, having a par value of 50 per 
share, has in late years sold on the Baltimore Stock Exchange 
at prices ranging from $16 to $21 per share, and it further ap- 
pears that its mortgage bonds bought at current market prices 
yield the purchaser a return of about 6 per cent. From time to 
time since 1911, the Company has had occasion to borrow for 
varying periods, and the rates at which this money was bought, 
as shown by the following tabulation, throws some light upon 


the changes in its credit: 
P.U.R.1928D, 
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From another table filed by people’s counsel it appears that 
the net income of the Company, for the years from 1920 to 
1926, inclusive, was as follows: 


BOD x.cedesceenssces TrETrrrrrrrrreerrrrrrre Terre erry «++ $1,043,599.21 
ORE a siasee ere eTe eT ee ee eee re ree orcee 735,230.58 
BOER si cicscvicesiccccessenane Pees Obes Held 54.06 e Re Keemeceniere 799,268.99 
ce Ce EE PEC PT ETT STE ° 976,266.38 
BOE 6646666 646 brs cine eR emaee60nsees be SansKcwaleeeu se eee 976,068.39 
EE CERT OT OTL LETT OCT ETOP OT Oe 980,609.53 
BED 6. 66$08cc tobe nes schsseeesi eiews Ieenatnasnamseneneanee 1,010,054.41 


and that for the same period the operating income was: 


ME CLRT TR TURTLE ET e  e $17,313,589.84 
BOR 466 6:6:65:0-02065.5545000 60000862800) KER Sess beers es 16,332,865.34 
SE LE OC OT ee Pree Troe 16,122,592.02 
MTEC TTTETETELC LLP TL ee 16,461,798.86 
t  ,  M ET RTE ET TCT TECTURE 16,453,254.31 
WOES ccccccccccscccccccescccecccsessstedasrceccecesevce 16,621,220.20 
BOO. 6 660 0 ediw sine tbe-5 hs 6409600904585 06 96.4056 HOC ROR ENS 16,715,709.07 


Another tabulation filed on behalf of the people indicated 
the following ratio of funded debt to track operation per mile, 
and gross revenue per dollar in a number of American cities: 


Funded Funded 


Funded debt debt per 
debt and per mile dollar 
income of track gross 

bonds. operation. revenue. 
DANONE os csicinsinci cans eeeee- $67,774,700 $164,000 $4.05 
Without income bonds ........ 53,797,700 130,000 3.22 
PN Kb. d ccc cawen adn ecioded «+. 35,155,000 88,000 1.63 
Los Angeles ....cccccscccoseess 19,852,000 1.64 
DR: DHIORD: 65.0 cc. ccncvcsoewas 11,695,000 42,600 1.19 
PHGSUGTOR. 6... cccscnscccccvseces 34,215,000 57,700 1.57 
DOOD. . vc ecdccndasesdinviisnses 49,819,000 100,200 1.41 
CN 50 scb 0G ebS0400060N Oe 5,495,000 13,310 .30 
We: DOMES Sc cx keene sccequauncees 52,590,000 120,900 2.80 
Se 2 errr errr 19,478,000 38,700 1.40 
SE ae ee are 25,392,782 62,200 2.47 
PRUE cxwien <rcteknkn dnd us 13,714,000 47,200 1.61 
WROD is ns6- 0446 0544.40040000 5,606,000 77,000 1.21 
CUNOMNNES skdccceessbccscecees 5,288,400 19,840 65 
Indianapolis ...cccccccsecccces - 13,497,517 56,300 2.35 
NE io ciicwsiacodsonnsees «eee. 10,863,500 48,900 2.38 


Still another table showed the current rates of fare, rate of 
return, and base in 12 representative American cities compara- 


ble in size to Baltimore, to be as follows: 
P.U.R.1928D. 
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Rate of 

return. Base. Fare. 
Baltimore (new fare) ........ 6.26 $75,000,000 9¢— 3 for 25¢ 
WE ao by a ocuenesaduwennn 4.64 159,025,142 10¢— 4 for 25¢ 

(limited) 

Chicago Surface Lines ........ 6.27 164,600,000 7¢— 3 for 20¢ 
i rer er 4.16 36,381,017 10¢— 3 for 25¢ 
GRUNGE, vcideectwpedia daewoo 4.35 37,106,506 7¢— 8 for 50¢ 
Mates City cccccccecesccoeve 1.82 23,300,000 8¢—15 for $1.00 
ee 3.06 54,000,000 5¢ 
PONEER. sicivccceceess ives — 216,000,000 S8¢— 2 for 15¢ 
i a re 5.85 68,170,000 10¢— 3 for 25¢ 
i NI dink sree wlaeieiarreebacaics 4.66 52,024,192 8¢— 2 for 15¢ 
ee 5.37 35,000,000 5¢ 
ee 4.69 50,000,000 S¢— 6 for 40¢ 


And another table lists 79 American cities each having a 
population of over 100,000, and shows the population of each 
city, the rate of fare charged on the street railways, and com- 
‘mutation privileges, established in connection with such fares 
in each city. In analyzing that table Mr. H. Carl Wolf, engi- 
neer for the Commission, testified: 

“Of the 81 cities listed as having a population of 100,000 or 
more, only 19 of them have a fare higher than Baltimore. There 
are 30 cities with a 10-cent fare. Only one of these has a 
, straight 10-cent fare with no tokens. Ten of them, or one-third 
the number, have an 84-cent token fare, six of them have an 84- 
cent token fare, plus a pass system, one of them has a 7}-cent 
token fare, plus a pass system, and when the Commission recalls 
that at the present time 97 per cent of the full fare passengers 
in Baltimore are using the token fare they will see that the 10- 
cent 74-cent fare, plus a weekly pass, if applied to Baltimore, 
would cause practically no increase in fare, and probably a de- 
crease. 

“There is one of these 30 cities with a 10-cent fare which has 
not a token fare but which does have a pass, and 11 of them 
with 10-cent fares charge 74 cents or lower for tokens with no 
passes.” 

And in criticizing that analysis Mr. C. D. Emmons, presi- 
dent of the Company, said: “I have this from the late bulletin: 
that the trend of fares over the United States has been upward 


since July 1, 1923, and is continuing upward. On October 1, 
P.U.R.1928D. 
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1927, the average fare of 272 cities reporting was 7.9516 cents 
and November 1, 1927, the average fare was 7.9846 cents which 
is the highest average fare that the street railway industry has 
ever had, not excluding the war period. 

There are at the present time, or since the November bulletin, 
there have been 12 different cities, that have changed the rate 
of fare. There are three interurban roads that have changed 
the rate of fare. At the present time there are fourteen fare 
cases pending. 

Q. What are the direction of those changes? A. The changes 
are all up with the exception of a municipal city which has put 
in a weekly pass, and the information here does not say about 
the flat fare. I presume it’s the same, a flat fare with a weekly 
pass. I think they give a statement that there are only, I have 
forgotten, of basic 10 cent fare cities, but my statement here is 
that there are—I got this morning, dated November 26th, from 
New York—this gives 219 United States cities. 

Q. Having a basic fare of 10 cents? A. That’s right, yes. 

(Mr. Tingley) Those are not cities of over 100,000 ? 

(The Witness) No, but I counted the cities of over 100,000 
in this and there are 31 cities of over 100,000 that have a basic 
10 cent fare. 

(The Witness) Cicero, Illinois, 65,400; Forest Park, Illinois, 
10,768; Maywood, Illinois, 12,072; Oak Park, Illinois, 53,500; 
Auburn, Maine, 16,985; Bangor, Maine, 25,978; Bath, Maine, 
14,731; Lewiston, Maine, 35,500; Villercia, Massachusetts, 3,- 
646; Boston, Massachusetts, 787,000; Braintree, Massachu- 
setts, 10,580; Concord, Massachusetts, 6,461; Framingham, 
Massachusetts, 17,033; Holyoke, Massachusetts, 60,400; Lex- 
ington, Massachusetts, 6,350; Natick, Massachusetts, 10,907; 
Needham, Massachusetts, 7,012; Newburyport, Massachusetts, 
15,618; Newtonville, Massachusetts, 5,700; Wakefield, Massa- 
chusetts, 13,025; Waltham, Massachusetts, 35,700; Wellesly, 
Massachusetts, 6,224; Woburn, Massachusetts, 16,574; Wor- 
cester, Massachusetts, 193,300; Morristown, New Jersey, 12,- 


548; Ocean City, New Jersey, 3,721; Lackawanna, New York, 
P.U.R.1928D. 
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17,918; Mauch Chunk, Pennsylvania, 3,666; West Chester, 
Pennsylvania, 11,717. 

(Mr. Clark) How many states now have you cited there? 

(The Witness) Six states.” 

From other tables it appears that the wages of “platform” 
men have increased from a maximum of 22 cents an hour in 
1913, to a maximum of 53 cents an hour in 1926, that other 
wages show an approximately similar increase, and that during 
the same period the general cost of living showed an increase 
from a base index of 100 to an index of 173. 

Perhaps the most significant fact connected with the ques- 
tion before us is the decline in the number of revenue passen- 
gers carried by the Company from 253,834,179 in 1919, to 
225,255,633 in 1926, and 145,256,760 (August approximated), 
for eight months of 1927. Coincident with that decline was a 
gradual increase in the rates of fare from 5 cents prior to 1919, 
to 74 cents in 1927, and an increase in the registration of auto- 
mobiles from 85,430 in 1919, to 267,649 in 1926. 

In connection with those figures a further fact appears which 
is that while the total number of revenue passengers is decreas- 
ing, the peak load of passengers, that is the greatest number of 
passengers carried during the “rush hours” each day, has in- 
creased, and to accommodate that increasing demand, it has be- 
come necessary for the Company to maintain an increased equip- 
ment which is to some degree idle during a part of the day. 

One of the contentions made by the Company was that the 
existing rates so affect its credit that it is compelled to pay un- 
reasonably high rates for money, and in connection with that 
contention it filed a table showing the rates it has paid since 


1920, which in part shows: 
P.U.R.1928D. 
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July 1, 1920 Car Trust 8% Gold Cer- 

CHOIOOE cca cavcccs ... $875,000 $43,750 93% 100 
Jan. 15, 1921 Ten Year, 74% Gold Notes 1,500,000 90,000 8.70% 98} 


Mar. 1, 1922 First Consolidated Mort- 

gage 6s, due March 1, 

Se ey eee 6,000,000 270,000 6.75% 97 
Mar. 1, 1922 Deposit of $250 per $1,000 

bond by holders of $2,- 

684,000, first consolidated 

mortgage 4s to secure 

additional 2% interest 


eee LETT Oe 671,000 28,903 6.60% 
Aug. 1, 1922 Five Year, 6% Gold Notes 2,500,000 75,000 7.27% 98 
Jan. 1, 1928 The Maryland _ Electric 

Rwys. Co. First and Re- 

funding Mortgage Gold 

Bonds, Series “A”—64% 

due Jan. 1, 1957 ....... 4,000,000 210,000 6.93% 100 
Mar. 1, 1927 Three Year, 6% Gold 

PE tn cheesioenecens 2,500,000 62,500 7.32% 994 


These facts are but a small part of those to be found in the 
mass of evidence contained in the record, but they are sufficient 
to indicate the grounds for the conflicting contentions of the 
parties to this appeal, which, as we understand them, are in sub- 
stance as follows: 

In respect to the main question the appellant appears to con- 
tend that the schedule of fares promulgated by the Commission, 
is, under existing conditions, all that the service is worth, and 
fair alike to the Company and the public, but, that whether fair 
to the Company or not no higher rates should be allowed, be- 
cause the Company is only entitled to collect from the public 
the value of the service it renders. 


The contention of the Company on the other hand seems to 
be that it is entitled to earn a fair return on the value of its 
property, that “fair return” means a return of at least 8 per 
cent on the value thereof, and that it is entitled to a schedule of 
rates high enough to insure that return regardless of the value 
of its service to the public. Or reduced to its lowest terms, and 
quoting its own language the Company’s proposition is, that 
“compulsory limitation of the Company’s rates to yield a maxi- 


mum of less than 8 per cent is confiscatory and unlawful,” while 
P.U.R.1928D. 11 








162 MARYLAND COURT OF APPEALS. 


the Commission contends that “rates must in no event exceed 
the value of the service, regardless of return or confiscation,” 
and somewhere between those extreme theories lies the law. 

[9] Manifestly the proposition submitted by the Company is 
broader than the law, while that of the Commission is too in- 
definite and vague to be of much aid in settling the question 
before us. There is, so far as we know, no rule of law which 
guarantees to public service corporations the right to earn 8 per 
cent on the value of their properties regardless of the fairness 
of their rates to the publie or of any other fact or circumstance, 
but the law as stated in Covington & L. Turnpike Road Co. v. 
Sandford, 164 U. S. 578, 596, 41 L. ed. 560, 17 Sup. Ct. Rep. 
198, is to the contrary there it is said: 

“Tt is proper to say that if the answer had not alleged, in sub- 
stance, that the tolls prescribed by the Act of 1890, were wholly 
inadequate for keeping the road in proper repair and for earn- 
ing dividends, we could not say that the Act was unconstitution- 
al merely because the Company (as was alleged and as the de- 
murrer admitted), could not earn more than 4 per cent on its 
capital stock. It cannot be said that a corporation [operating 
a public highway] is entitled, as of right, and without reference 
to the interests of the public, to realize a given per cent upon 
its capital stock. When the question arises whether the legisla- 
ture has exceeded its constitutional power in prescribing rates 
to be charged by a corporation controlling a public highway, 
stockholders are not the only persons whose rights or interests 
are to be considered. The rights of the public are not to be ig- 
nored. It is alleged here that the rates prescribed are unreason- 
able and unjust to the company and its stockholders. But that 
involves an inquiry »s to what is reasonable and just for the 
public. If the establishing of new lines of transportation should 
cause a diminution in the number of those who need to use a 
turnpike road, and consequently, a diminution in the tolls col- 
lected, that is not in itseif, a sufficient reason why the corpora- 
tion, operating the road, should be allowed to maintain rates 
that would be unjust to those who must or do use its property. 
The public cannot properly be subjected to unreasonable rates 


in order simply that stockholders may earn dividends.” 
P.U.R.1928D. 
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[10] Nor, is there any rule by which we may precisely deter- 
mine what is the actual value to the public of such service as 
that which the Company sells. 

When the Company speaks of a “return of not less than 8 per 
cent” on its property it must be remembered that nearly $68,- 
000,000 of its actual value, is covered by bonded indebtedness 
or other obligations bearing a fixed rate of interest far below 
that rate, and that the balance of the 8 per cent return remain- 
ing after paying that interest would go to the holders of stock 
having a par value of $20,461,200, the real value of which is 
$7,000,000, if the easements are valued at $5,000,000 or $2,- 
600,000, if they are excluded, which would necessarily be great- 
er than an 8 per cent return on the value of that stock. 

But aside from that and assuming that the rate schedule will 
yield less than 8 per cent on the actual value of all the Company's 
property or even less than 8 per cent on the actual value of the 
stock that fact alone cannot characterize it as confiscatory, but 
other factors must be considered. 

[11] It is argued that an 8 per cent return is necessary to 
enable the Company to borrow money at reasonable rates, and 
that the fact that it is limited to a rate schedule which will yield 
a return of only 6.26 per cent puts it at a disadvantage as a bor- 
rower and weakens its credit. But the evidence fails to support 
that contention. It is true that there is in the record a mass of 
subjective and highly conjectural testimony pro and con relating 
to it, much of which tends to support the Company’s contention, 
but, whilst its usefulness may be conceded, the speculative opin- 
ions of experts, who are themselves interested in increasing the 
rate of return on similar utilities, cannot be substituted for the 
judgment of the Commission, and accepted as a conclusive de- 
termination of the question, at least where the judgment of the 
Commission is based upon substantive evidence. 

The value of such securities as the obligations of public util- 
ity companies depends in the main upon the sectrity they offer 
as well as the rate of return which they will pay the investor. 
And it is quite as reasonable to assume that the fact that the 
ratio of the Company’s funded debt to the value of its property 


is as the Commission found approximately 90 per cent affects 
P.U.R.1928D. 
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its credit, as the fact that it can only earn 6.26 on the value of 
its property. 

[12] In connection with that contention the Company asserts 
that the use of the automobile for the transportation of those 
who otherwise would use its lines has increased to such an ex- 
tent that it has reduced its net revenue to such a point that any 
rate schedule indicating a return of less than 8 per cent on the 
value of its property impairs the security offered investors, and 
lessens the confidence of the public in its financial stability, and 
that, therefore, it is entitled as of right to a schedule which will 
insure such a rate of return regardless of its effect on that part 
of the publie who for one reason or other are obliged to use its 
lines. But, if as the Company contends, it is required to pay 
more for its money because of the risk resulting from the in- 
creasing competition of the private automobile, it certainly can- 
not expect to correct that condition by raising its rates to such 
& point that investors will purchase its stock as a gambling or 
speculative venture. Nor in fact do we see any oceasion for 
the gloomy outlook of the Company’s witnesses. It appears to 
be well and economically managed, and the market price of its 
securities indicates continued publie confidence in its stability, 
as well as in its ability to liquidate its obligations, wheri and as 
they accrue, and from the volume of its business there is little 
likelihood that it will cease to be a highly productive property 
not only useful but essential to the city’s welfare and the pub- 
lie convenience, and profitable to its owners, provided sufficient 
allowance is made for keeping its property from depreciating. 

[13] There seems to be no question but that the private auto- 
mobile is a serious competitor of the Company, and it is esti- 
mated that it carries about twenty-five per cent of those who 
would but for it use the street cars, and it is possible that it 
may make further inroads on its business, regardless of rates. 
Tn fact the Company rather repudiates the idea that rates have 
any substantial effect upon the volume of its traffic, but attrib- 
utes its decline almost entirely to the automobile, although, as 
a matter of common sense, there must be some substantial rela- 
tion between transportation rates and the volume of traffic. But 


irrespective of that, the Company’s contention ignores one very 
P.U.R.1928D. 





XUM 





XUM 


WEST v. UNITED RAILWAYS & E. CO. 165 


important, if not controlling, consideration, and that is that it 


is a “public” service company, and that practically speaking the 


substantial value of all of its property is due primarily to fran- 
chises and privileges which it has secured from the state, upon 
the condition, express or implied, but always present, that it 
will give in return adequate service at reasonable rates. Those 
privileges include not only the right to do business and operate 
its lines over public highways, but also protection against any 
other agency offering to perform the same service in the same 
territory. So that when the Company contends that since con- 
ditions which neither it nor any one else can control increase 
the expense of its service, that it should be permitted not only 
to transfer that entire burden to that part of the public who 
must of necessity use its lines, but to also increase its net earn- 
ings beyond a point they have ever reached, it ignores the very 
patent fact that if the state withdrew from it the protection 
from competition by other public service companies offering 
the same service, which it now enjoys, its very existence would 
be threatened. The mere fact, therefore, that increasing auto- 
mobile competition has made it more expensive for the Com- 
pany to serve those who do use its lines, while it justifies increas- 
ing its rates to a point which will absorb the increased expense, 
affords no excuse for still further increasing them to a point 
which will not only be burdensome to the traveling public, but 
will at the same time yield to the Company a greater return than 
it has ever received, and greater than that usually received by 
others operating in the same field elsewhere under substantially 
the same conditions. 

[14] Whether a given rate is burdensome to the public, in- 
volves the question of the value of the service, and presents an 
extremely difficult and troublesome question, the answer to which, 
except in extreme cases, can only rest in the judgment of the 
Commission operating upon varying factors, each of which is 
entitled to some weight, but no one of which ordinarily is con- 
trolling. 

[15] One consideration suggested is the diminished purchas- 
ing value of the dollar, the increase in wages, and the fact that 


wages have risen higher than the cost of living, on the theory 
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that as the public has more money to spend, it suffers no hard- 
ship if it is required to spend more, and that by judicious man- 
agement it may for that reason be brought from a 5-cent to a 
10-cent state of mind without any serious physical or mental 
disturbance or inconvenience. But while that theory may have 
a certain appeal for the Company, it is too refined and delicate 
for general and practical use, and although it might have a ma- 
terial-and substantial relation to the operating expenses of the 
Company, it has no apparent relation to the value of its service. 
The fact that it cost one man $3 to grow a bushel of wheat is 
no reason why a purchaser should be compelled to pay him $3 
for it, if in fact, measured by the market it is only worth $2, 
and ordinarily the affluence of the buyer has no perceptible rela- 
tion to the value of the product of the seller. Whilst not strictly 
analogous, recent developments in the ice business tend to illus- 
trate the fallacy of that contention. It is a matter of general 
knowledge that the manufacture and sale of machines for arti- 
ficial refrigeration, and the manufacture of ice in homes, has had 
a serious effect on the artificial and natural ice business as for- 
merly conducted. But assuming that the ice business is a public 
utility and its rates subject to regulation, it would be manifestly 
unreasonable to allow an ice company to charge to its patrons 
the losses it had suffered from the inroads of competitors, by 
requiring them to pay rates high enough to absorb these losses. 

Another factor suggested is that a decrease in the volume of 
traffic indicates that the rates are burdensome, and there is some 
force in that suggestion, but the difficulty in this case lies in 
attributing the decline to the increase in fares. So far as the 
facts go, it may be due either to that or to the increasing use of 
the automobile. Whether it is due to one or the other is a mat- 
ter of unguided conjecture. For while there is in the record a 
confused mass of contradictory figures relating to the effect of 
increased rates on the volume of traffic, it is impossible to deduce 
from them any definite or sound conclusion. 

(16, 17] Nor can the value be determined by comparison, by 
the market, or by what it would cost an individual to obtain by 
& privately owned agency the same service. There is no other 
public agency rendering the same service with which the Com- 
P.U.R.1928D. 
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pany can be compared, for it is protected in a monopoly and for 
the same reason there is no general market by which the value 
of its service can be ascertained, nor would it be reasonable to 
measure its value by what it costs the owner of an automobile 
to operate it so as to give like service, because of the difference 
in machines and in the expense incident to their operation, and 
because there is no fair comparison between the operation of a 
private automobile and a public service corporation operated as 
a monopoly and for profit. So that in determining whether the 
rates fixed by the Commission are confiscatory we are finally re- 
mitted to a few simple realities, such as the past earnings of the 
Company, the returns usually received by other companies en- 
gaged in the same business in other fields under somewhat similar 
conditions, the rates which the Company has voluntarily fixed 
for its service in the past, the decrease in the purchasing power 
of the dollar, and the effect which other orders of the Commission 
have had upon the earning power of the Company. 

[18] It may be assumed that the base fare prior to the forma- 
tion of the Commission was reasonable because up to that time 
no complaint had been made of it by the Company and, in 1900, 
it was fixed by an act of the legislature, which has never been 
challenged. The fare then was 5 cents which would be approx- 
imately equal to 84 cents today when the decreasing purchasing 
value of the dollar is considered, and if that were all the question 
would be free from difficulty, for if 5 cents was fair then the 
equivalent of the value which 5 cents had then should be fair 
now. But there are other factors which affect it, such as the 
extension of the city fare zone so as to embrace all the new ter- 
ritory brought into the city by the annexation of 1918, the effect 
of which was to relieve a part of the public of the burden of an 
extra fare possibly at the expense of the Company and certainly 
of the remaining part of the public, and also the fact that certain 
of the operating expenses of the Company, such as the cost of 
labor increased in a ratio greater than that in which the pur- 
chasing power of the dollar declined, for although speaking gen- 
erally the dollar now will purchase perhaps 60 per cent of what 
it would in 1913 it will not purchase as much as 50 per cent of 


the labor which the Company could have bought with it then. 
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But these factors were considered fully by the Commission 
when it fixed the base fare at 7} cents in 1924, and in view of 
that finding and of the further fact that the record does not 
disclose any data sufficiently specific to enable us to say that it 
was unlawful, we are not inclined to give them any controlling 
weight now, especially as the schedule fixed by the order in this 
case is designed to give the Company a higher return on its prop- 
erty than it received prior to the extensions. 

[19] It also appears that if the schedule produces the results 
anticipated by the Commission that the net earnings of the Com- 
pany in comparison with the value of its property will be as great 
if not greater than at any time in so much of its history as has 
been called to our attention, and that it will yield a return there- 
on, with one possible exception, higher than that now received 
by any company engaged in the same business under conditions 
at all comparable to those obtaining in Baltimore and its en- 
virons, and higher than the interest rate allowed by statute in 
this State. Art. 49, § 1. After giving due consideration to 
these several factors, and to the Code, Art. 23, § 408, we are 
unable to gay that the schedule of fares promulgated by the order 
appealed from was unlawful, unreasonable, or confiscatory which 
permits a return of 6.26 on the value of the Company’s prop- 
erty and it follows that so much of the opinion of the trial court 
as set aside that part of the order and enjoined its enforcement 
was in error. And that conclusion seems to be in accord with 
such authority as there is on the subject. In the case of Smyth 
v: Ames, 169 U. S. 466, 545, 42 L. ed. 819, 18 Sup. Ct. Rep. 
418, the Court expressly reaffirmed and approved the statement 
in Covington & L. Turnpike Road Co. supra, to which we have 
referred. MeCardle v. Indianapolis Water Co. 272 U. S. 400, 
419, 71 L. ed. 154, P.U.R.1927A, 15, 32, 37, 47 Sup. Ct. Rep. 
144, cited by appellee, can scarcely be considered authority to 
the contrary. For aside from the fact that the decision in that 
case was based upon facts essentially different from those in 
this case, it merely held upon those facts that at that time a 
rate of 7 per cent was not confiscatory. In respect to that ques- 
tion it said: “The evidence is more than sufficient to sustain 
the rate of 7 per cent found by the Commission,” and while there 
P.U.R.1928D. 
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is a certain ambiguity inherent in that expression, it certainly 
did not establish the rule that anything less than 7 per cent 
would in all cases have been confiscatory, and that is the inter- 
pretation placed upon it in the dissenting opinion of Mr. Justice 
Brandeis, where it is said: “To avoid the possibility of mis- 
understanding, I add merely that in my opinion the facts of 
record, considered in connection with those of which we have 
judicial notice, do not. justify holding that rates which yield 
a return of less than 7 per cent would be so unreasonably low 
as to be confiscatory.” Nor is the case of Minnesota R. & Ware- 
house Commission v. Duluth Street R. Co. 273 U. S. 625, 71 
L. ed. 807, P.U.R.1927B, 712, 47 Sup. Ct. Rep. 489, in point. 
There the Commission allowed a charge of 6 cents, but required 
the Company to issue 6 tickets for not less than 25 cents. The 
district court prohibited the enforcement of that rate and au- 
thorized the carrier to charge not more than 6 cents flat. On 
an appeal the Supreme Court only considered the question of 
whether the district court had jurisdiction to hear the complaint, 
and the question of the reasonableness of the rates was not re- 
ferred to. 

There is certainly nothing in these cases nor in any other de- 
cision of the Supreme Court which is the final authority upon 
the question involved in this appeal, which is in any way in- 
consistent with the decision of that Court in Dayton-Goose Creek 
R. Co. v. United States, 263 U. S. 456, 481, 486, 68 L. ed. 
388, 44 Sup. Ct. Rep. 169, 33 A.L.R. 472, in which the Court, 
through the Chief Justice, in part said: “The carrier owning 
and operating a railroad, however strong financially, however 
economical in its facilities, or favorably situated as to traffic, is 
not entitled, as of constitutional right, to more than a fair net 
operating income upon the value of its properties which are being 
devoted to transportation. By investment in a business dedicated 
to the public service the owner must recognize that, as compared 
with investment in private business, he cannot expect either high 
or speculative dividends, but that his obligation limits him to 
only fair or reasonable profit. . . . The Act fixes the fair 
return for the years here involved, 1920 and 1921, at 54 per cent, 


and the Commission exercises its discretion to add one-half a per 
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cent. The case of Bluefield Water Works & Improv. Co. v. Pub- 
lie Service Commission, 262 U. S. 679, 67 L. ed. 1176, P.U.R. 
1923D, 11, 43 Sup. Ct. Rep. 675, is cited to show that a return 
of 6 per cent on the property of a public utility is confiscatory. 
But 6 per cent was not found confiseatory in Willcox v. Consoli- 
dated Gas Co. 212 U. S. 19, 49, 50, 53 L. ed. 382, 398, 399, 29 
Sup. Ct. Rep. 192, 48 L.R.A.(N.S.) 1154, 15 Ann. Cas. 1054; 
in Cedar Rapids Gaslight Co. v. Cedar Rapids, 223 U. S. 655, 
670, 56 L. ed. 594, 604, 32 Sup. Ct. Rep. 389; or in Des Moines 
por Co. v. Des Moines, 238 U. S. 153, 172, 59 L. ed. 1244, 

253, P.U.R.1915D, 577, 35 Sup. Ct. Rep. 811. Thus the ques- 
tion of the minimum of a fair percentage on value is shown 
to vary with the cireumstances.” That statement has never been 
modified or overruled, and so far as we are advised is still the 
law. 

Depreciation. 


Assuming that a schedule of fares which will yield to the 
Company a return of 6.26 per cent on the value of its property 
is neither confiscatory nor unreasonable as a matter of law, the 
next question is whether the schedule adopted by the Commission 
in this case will in fact yield such a return. The answer to that 
question necessarily involves the allowance made for the deprecia- 
tion of the Company’s property used in the service to which it 
is dedicated. It is an elementary principle not only of constitu- 
tional law, but of common right, that such a company must be 
permitted to earn such an increase as will not only yield a fair 
return on the fair value of its property, but which will be suffi- 
cient to enable it to keep its property at a constant level of effi- 
ciency, so that it will be adequate for the public needs, and so 
that the value upon which the return is based will not be lessened. 
Anything more than that would be unjust to the public, anything 
less than that would be unjust both to the public and to the Com- 
pany. For the public should not be required to pay rates based 
upon the present value of the property if that value is to be 
permitted to steadily depreciate, nor, should the Company’s prop- 
erty be consumed in the publie service without adequate pro- 


vision for restoring to it the equivalent of its value. So that the 
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Company is entitled to such an allowance as will not only ade 
quately provide for current repairs, but for depreciation due to 
necessary retirements, obsolescence, and the diminishing utility 
of property which cannot be arrested by repairs. So much is 
self-evident, is conceded by the parties to this appeal, and does 
not appear to be questioned anywhere. Knoxville v. Knoxville 
Water Co. 212 U. 8. 1, 53 L. ed. 371, 29 Sup. Ct. Rep. 148, 
Rose’s Notes. 

[20-22] The allowance made for current repairs under the 
head of maintenance does not appear to be questioned, so that 
the only inquiry is whether the allowance for depreciation is 
adequate. The Commission in fixing the fare schedule allowed 
5 per cent on the gross revenue of the Company for depreciation, 
and estimated that that allowance would yield $883,544 in 1928 
allowing for a decrease in the volume of traffic, and its opinion 
indicates that in reaching that conclusion it considered the cost 
and not the present value of the Company’s depreciable property. 
Unquestionably there is authority for that method of calculating 
2 proper depreciation reserve, but in cur opinion it is artificial, 
illogical, and unsound, and ought not to be approved, and since 
we cannot say that proper methods would not have produced a 
result which would have affected the rate schedule adopted, the 
case should be remanded to the Commission in order that it may 
consider and determine the proper allowance for depreciation in 
accordance with rules hereinafter stated, and, if necessary, re- 
adjust the rate schedule to cover any changes it may make in that 
allowance. 

The allowance of a given percentage on the gross income of 
the Company as a method for computing depreciation is said to 
be justified by accounting usages, but in such a case as this we are 
not dealing with bookkeeping customs, but with substantive rights 
protected by constitutional guaranties, and there seems to be no 
logical reason why the depreciation should not be based upon 
the actual value of the property itself, rather than upon vague 
and conjectural inferences drawn from the money the property 
earns. The accuracy of such a method must be largely subjective, 
since there is no apparent connection or relation between the in- 
come which property yields and the depreciation resulting from 
P.U.R.1928D. 
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its use in earning that income. It is true that it is said to have 
been tested by more direct and intelligible methods but if that is 
so such methods should have been used in the first place, and not 
as mere checks upon a method not justified either by law or logic. 
But even so, if the conclusion actually reached was proper, the 
fact that it was reached by improper methods would not justify 
us in disturbing it, so that the more important question is whether 
the base of the calculations by which it was tested was itself law- 
ful. And that depends upon whether the Commission should 
have based its allowance for depreciation upon the original cost 
of the property, or upon its present value. It actually did use 
cost and not present value as the basis of its conclusion, and here 
again it must be said that there is authority for its procedure. 
But in our opinion it is justified by neither law nor right reason. 

[23] In valuing the property for rate-making purposes 
the Commission based its conclusion upon its present 
value and not upon its original cost, and in fact the case 
of Havre de Grace & P. Bridge Co. v. Public Service Com- 
mission, 132 Md. 16, P.U.R.1918D, 484, 103 Atl. 319, left 
it no alternative. But if it was essential to adopt that method 
for ascertaining the value of the property to which the rates were 
applied, it is not easy to see why it should not be adopted in esti- 
mating the amount needed to replace that property when it is 
worn out or becomes obsolete and worthless. If the Company 
paid $100,000 for property now only worth $10,000, it would be 
grossly unfair to-the public to base its annual depreciation on 
its cost, and if on the other hand, the Company paid $10,000 
for property now worth $100,000, it would be equally unfair to 
it to compel it to sell that property to the public at 10 per cent 
of its real value. These conclusions seem to be self-evident, and 
while there is authority to the contrary, they are supported by 
the reasoning in such cases as the Havre de Grace & P. Bridge 
Co. v. Public Service Commission, supra; Knoxville v. Knox- 
ville Water Co. supra, and Michigan Pub. Utilities Commission 
v. Michigan State Teleph. Co. 228 Mich. 658, P.U.R.1925C, 
158, 200 N. W. 749, and from the standpoint of fair play both 
to the Company and the public are inevitable. To require the 


Company to sell its service at rates which made no provision 
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at all for the replacement or repair of the property when worn 
out or obsolete, would be plain confiscation, and to require it 
to sell it at rates which make an inadequate provision for the 
return of its value, when worn out or obsolete as a result of 
publie service, can be no less. 

Counsel for the Commission suggests that to restore value 
would be to “require the financing of additions to plant, to the 
extent of the excess of replacement over original cost of property 
replaced, by the public, which would in turn have to pay a return 
on the capital thus required.” The meaning of that suggestion 
is not altogether clear, but if it is that the Company is entitled 
to the return of anything less than the value of its property it 
cannot be sustained. Money deducted from earnings to replace 
equipment which has become worn out or obsolete, by other equip- 
ment of the same character and the same value, adds nothing to 
the Company’s resources but merely keeps them at the same level. 

[24, 25] In testing the result arrived at by allowing a de- 
preciation reserve of 5 per cent on the gross income of the Com- 
pany, the Commission appears to have been largely influenced 
by the history of the Company during the last few years. That 
is it appears to have concluded that since the Company had 
not actually expended its entire depreciation reserve in replace- 
ment, that it must have been sufficient. But that does not 
follow. The mere fact that it did not spend its entire reserve 
on replacements is not conclusive evidence that replacements 
which were not made, were not needed, for the Company may 
have been influenced by such considerations as the condition of 
the money and supply markets, whether the replacements should 
be postponed to harmonize with contemplated changes in equip- 
ment, or whether the maintenance of a substantial reserve was 
necessary to financial stability, and we do not regard that as an 
adequate test. But in our opinion there should have been some 
physical inspection of the property and investigation of the prob- 
able useful life of the property as shown by the experience of 
this Company and other companies using similar property in the 
same way, and an estimate made based in part at least upon such 
an investigation of the probable annual depreciation. The Com- 


mission suggests that such a test could only be properly applied 
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to accrued depreciation, but we see no force in that argument. 
If an inspection of equipment shows it to be in a fair condition 
of repair, and experience and judgment indicate that with reason- 
able care it should last for a reasonably certain time before be- 
coming worthless, that would certainly scem to be a more reliable 
guide in determining its annual depreciation than the amount of 
money it earned, or, the fact that when similar equipment became 
worthless, the Company did not see fit to replace it. 

[26, 27] The Company also takes sharp issue with the Com- 
mission on its policy in respect to obsolescence as an element of 
depreciation. It is difficult because of the method of calculation 
adopted to determine to what extent the Commission did consider 
that question, except that it is clear that it did not allow for 
extraordinary obsolescence, and in that conclusion we are in 
complete accord. But ordinary obsolescence is a tangible and 
concrete thing, for which some allowance should be made in any 
estimate of depreciation in such property as that operated by the 
Company. Experience infallibly indicates that as a result 
of social or economie changes, or the progress of science and the 
improvement of mechanical and electrical equipment some part 
of the Company’s property will from time to time become out of 
date, and unsuited to its present needs, and should be retired. 
Such obsolescence is really depreciation and should be considered 
in any fair or reasonable estimate of the probable annual depre- 
ciation of the Company’s property. Extraordinary obsolescence, 
however, is quite another thing, and by extraordinary obsoles- 
cence we mean an extension supersession of property used for the 
transmission or the generation of power, or instrumentalities used 
for the transportation of passengers. Such obsolescence has sel- 
dom occurred in the past and whether it will occur in the future 
at all, or if it does, when it will occur, and how extensive it will be 
are all matters of unrestrained speculation and conjecture, and 
we know of no theory upon which any depreciation allowance 
could be made to cover it. If it ever does oceur, it can be con- 
sidered by the Commission in the light of actual facts, and such 
allowance and adjustments made as may be proper under the 


circumstances, but until it does occur it is entirely irrelevant to 
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any consideration of the proper allowance to be made to cover 
the anticipated annual depreciation of the Company’s property. 

[28] The last question raised by the appeal is whether the 
action of the Commission in abolishing the second fare zone on 
the Halethorpe line was unlawful or unreasonable. In objecting 
to that action the Company has used the term “‘confiscation” with 
considerable freedom and some looseness. If, as we have held, 
rates yielding a return of 6.26 per cent are not confiscatory in 
law, then it is difficult to see how extending the city fare zone 
to include Halethorpe is confiscatory, for any loss occasioned by 
the extension is absorbed by the increased fares and does not in 
theory affect the rate of return, and if in fact it does affect that 
rate, such adjustment may be made by the Commission as actual 
experience shows to be necessary to enable the company to earn 
a fair return on its whole property. Naturally some parts of the 
company’s system are more profitable than others, but that does 
not make it necessary to establish different fares for the different 
lines, varying in amount with the prosperity of the several lines. 
Some reliance was placed upon a supposed “City Line Standard,” 
but the city line is a mere arbitrary invisible line of separation 
between political units, and the “standard” was established 
apparently with the consent of the Company that there might be 
a single fare within the city limits, and has certainly been dis- 
regarded in at least several instances. The extension to Hale- 
thorpe is not profitable, was built at a loss at the request of the 
inhabitants of the territory served by it, and it is intimated, upon 
their assurance that they would not ask that it be included in 
the city fare zone. It is nevertheless a part of the entire system, 
and the rates charged on it should be measured to some extent 
at least by the standards applied to other parts of the system. 
The Commission found as a matter of fact that “The total dis- 
tance from the center of the city that may be traveled on the 
Halethorpe line is a fraction more than 5 miles, while the single 
fare zones on nine other lines extending into the suburbs are 
longer than the two zones to Halethorpe. As pointed out by 
counsel, the first fare zones of six of these lines extend a substan- 
tial distance beyond the Baltimore city limits. Five of them 


have no second fare zones whatever.” That finding was based 
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upon undisputed evidence, and, in our judgment, afforded a sub- 
stantial basis for the action of the Commission in including the 
entire Halethorpe line within a single fare zone, and we cannot 
say that it was either unlawful or unreasonable and we will not, 
therefore, disturb that part of its order which deals with that 
question. Public Service Commission v. Northern C. R. Co. 
122 Md. 355, 90 Atl. 105. 

For reasons already stated it follows that so much of the decree 
from which this appeal was taken as vacates that part of the 
order of the Commission which fixes the schedule of fares to 
be charged by the company, and so much of said decree as enjoins 
the enforcement of that part of said order was erroneous, but 
because that schedule was in part based upon an allowance for 
annual depreciation arrived at by unlawful and unreasonable 
methods and by the use of an unlawful and unreasonable basis, 
that part of the decree will neither be affirmed nor reversed, but 
the case will be remanded in order that the Commission may 
further consider the question of depreciation and make any 
changes in the rate schedule which may be necessary and requisite 
to yield to.the Company a fair and reasonable return upon the 
fair value of its proprty. And so much of the decree as affirms 
that part of the order which extends the first fare zone of the 
Halethorpe line to the terminus thereof will be affirmed. 

Decree affirmed in part and reversed in part and case remanded 
for further proceedings in accordance with the views expressed 
in this opinion, each party to pay one-half the costs. 


(Bond, C. J., and Parke, J., dissent in part.) 


Adkins, J., filed the following separate concurring opinion: 

It will be probably be thought a work of supererogation for 
one who agrees with the conclusions reached in the able opinion 
written by Judge Offutt for the court to file a concurring opinion. 
When the opinion is read as a whole there should be no mis- 
conception as to its meaning so far as any expressions therein are 
necessary to the conclusions. But it is always possible in reading 
detached expressions and considering them out of their setting 
to attribute to them a bearing not intended by the writer or by 


the court. 
P.U.R.1928D. 





XUM 





XUM 


WEST v. UNITED RAILWAYS & E. CO. 1i7 


For that reason, and to make my own position clear, I file this 
memorandum, in which I desire to state what I understood to be 
the meaning of Judge Offutt and of the court as to the matters 
herein referred to. 

It was not intended, as I understand, to suggest that there is 
anything in the record to indicate that a 10-cent fare would be 
more than the service is worth if such a fare should be found 
necessary to pay for the cost of the service and to give the Com- 
pany a fair return on the value of its property. 

Nor, as I understand, was it intended to indicate that a finding 
of the Commission as to the proper amount to be allowed annu- 
ally for accruing depreciation would be conclusive and unreview- 
able, even though the Commission should base that finding on 
present value rather than original cost, if the amount so found 
should be manifestly unreasonable on the whole evidence. Here, 
the question of confiscation is involved, and in any hearing by 
a court on such a question it must be satisfied, not necessarily 
that it would have reached the same conclusion on the evidence, 
but, at least, that the conclusion reached by the Commission was 
fairly deductible from the evidence. The opinion clearly indi- 
cates the kind of evidence on which a finding as to depreciation 
should be based. 

There are some expressions in the opinion with which I am 
not in full accord, but they are not necessary to the conclusions 
reached. For instance, I do not agree with all that is said in 
what is designated in the opinion as the third method of approach 
to the question whether the schedule of fares authorized by the 
Commission is confiscatory within the meaning of the state and 
Federal Constitutions, or unlawful and unreasonable within the 
meaning of the statute creating the Commission. 

* * * * * 


Proceedings in Circuit Court of Baltimore. 


Note No. 1. An appeal was made by the United Railways in this 
cause for the review of the order of the Maryland Public Service 
Commission. This Commission order (Re United R. & Electric Co. 
Case No. 2648, Order No. 12639, P.U.R.1928C, 604) had consider- 
ably modified the increase of fare requested in the original applica- 
tion. Judge Ulman, of the Maryland circuit court No. 2 of Balti- 
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more city, (in United R. & Electric Co. v. West, May 10, 1928), 
sustained the appeai, reversed and remanded the cause to the Com- 
mission with directions. It is from that decree that the Commission 
appealed in the foregoing reported case. Judge Ulman, in the course 
of his opinion, made the following holdings: 


I, Appeal and Review. 


1. A mistaken application of right standards by the Commission 
in the exercise of its legislative or administrative discretion is not 
subject to judicial review. 

2. The findings of the Commission will become a quasijudicial 
legislative act performed by an administrative body to which the 
court will give conclusive weight where it is shown that fixed earn- 
ings have been computed by a legal standard and upon competent 
testimony. 


II. Injunction, 


1. An injunction was not permitted to restrain the putting into 
effect of a Commission order fixing rates that would yield a con- 
fiscatory rate of return, until the Commission had an opportunity 
upon a remand of the case to make another order in conformity with 
the findings of the higher court. 


III. Depreciation. 


1. It is necessary to decide as between two different theories of 
depreciation reserve allowance, that which is legally proper, before 
determining what percentage of return will result from any given 
rate, where the difference in the two estimates creates considerable 
variation in the amount of net earnings remaining for return. 

2. Present value of utility property should be used as the base for 
the determination of a depreciation reserve. 

3. The use of the accounting or cost system as the base for depre- 
ciation reserve is unreasonable and unlawful where the values based 
on post-war price levels differ materially from pre-war costs. 

4. The amount allowed for depreciation reserve should be based, 
so far as it possibly can be, upon objective evidence such as the testi- 
mony of competent valuation engineers rather than calculations 
based on averages and assumed probabilities. 

5. A Commission estimate assuming a fixed relationship between 
the per cent condition of utility property and past depreciation, and 
from this assumption proceeding to determine rates of depreciation, 
was held to be fallacious because the per cent condition took no ac- 
count of obsolescence, either ordinary or extraordinary, for which 
depreciation reserve should make some provision. 

6. A Commission estimate of depreciation reserve having certain 
P.U.R.1928D. 
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3. The legal principle that in the case of a dying industry of 
questionable public necessity, the value of its service should be 
given controlling force in determining a fair rate of return, having 
in the past been applied only to interurban railways or small in- 
dustrial railroads, should not be cited as an abstract principle of law 
in determining the rate of return for a city traction system without 
reference to the subject matter of the cited decisions. 


4. The regulation of a rate of return for a utility which is not 
visibly doomed to extinction or demonstrably moribund, should not 
proceed upon the prediction that it will become so. 

5. The failure of certain kinds of public utility companies to ap- 
peal in court for their rights to a return over a certain amount for a 
period of years, because of the likelihood of not being able to earn 
more than that amount, does not disentitle them to appeal from a 
subsequent order of the Commission fixing that amount as a reason- 
able rate of return. 

6. A fair return on the investment must be such a return as that 
from which it might reasonably be expected that money will be in- 
vested in the enterprise, with the exception of those utility com- 
panies whose service cannot be said to be necessary. 

7. A rate of fare on a street railway which would produce a rate 
of return not exceeding 8 per cent on the fair value was held to be 
rot unreasonably high, but any rate producing a return lower than 
?74 per cent was held both unreasonably low and confiscatory. 


VI. Street Railway. 


1. A street railway was held not to be a dying industry where the 
undisputed evidence showed that at peak hours the company carried 
more passengers than it its whole previous history, showing that 
automobile competition had merely modified the need for traction 
transportation but had not supplanted it. (The statement was made 
that the street railway business is not now physically doomed to 
extinction and is not a moribund industry.) ‘ 

Note No. 2. A similar disposition was made by Judge Ulman in 
the related cases of People’s Corporation v. Public Service Commis- 
sion, May 10, 1928, and State Committee of Socialist Party v. Public 
Service Commission, May 10, 1928. 

P.U.R.1928D. 
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admitted defects, but sought to be justified by the allegation that it 
would work out “fairly well,” was held reversible on appeal regard- 
less of whether or not it worked out “fairly well,” where objective 
evidence of competent engineers was excluded and calculations were 
based on averages and assumed possibilities instead. 

7. A Commission allowing a depreciation reserve computed with- 
out necessary allowance for obsolescence or giving due weight to posi- 
tive objective evidence, was directed on appeal to investigate the 
matter thoroughly, make new computations and have its own engi- 
neers examine the property and testify as to its physical condition, 
plus obsolescence and life expectancy. 


IV. Rates, 


1. The fact that many individuals in a city are living so close to 
their economic limit that the difference of only a few cents a week in 
street railway fare may impose actual hardship upon them, cannot 
exercise a controlling influence on the determination of the proper 
rate, and must be subordinated to the principles of law which are 
binding. 

2. An increase of 24 cents over a former street railway fare of 
74 cents was held not to exceed the value of the service in view of 
the corresponding decrease of purchasing power in the dollar, since 
an admittedly reasonable fare of 5 cents had been in force fifteen 
years previous and where the wage earning capacity of the com- 
munity had increased in even greater proportion. 

3. A street railway fare which would yield a rate of return which 
was unreasonably low and confiscatory was not permitted to be put 
into operation over a trial period. (The statement was made that 
the failure of a street railway management to assert its rights in 
court for increased fares was due to deep-seated popular resentment 
against all increases in excess of 5 cents. There was also a discussion 
of the popular prejudice against increased traction fares in excess of 
5 vents because of the long establishment of that rate.) 


V. Return, 


1. In computing a just rate of return for utilties in general, there 
shall be included in that category all regulated public service cor- 
porations performing a necessary service and subject to similar busi- 
ness risks and no distinction should be made between the different 
types of utilities. 

2. A rate of return for a street railway set by a Commission on the 
principle that it was a dying industry was held to be based on an 
inconsistency where the Commission, itself, expressly held such serv- 
ice to be a vital necessity. 

P.U.R.1928D 
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MASSACHUSETTS DEPARTMENT OF PUBLIC UTILITIES. 


MARY A. CRONIN 
v. 
WEST BOSTON GAS COMPANY. 
[D. P. U. 3104.] 


Commissions — Power over managerial questions — Gas utility. 

1. The Commission may not pass upon whether or not a gas com- 
pany was confronted with the necessity of building an additional water 
gas plant, and whether or not it did exercise sound judgment in the 
building of a coke oven plant in place thereof, p. 183. 

Return — Reasonableness — Gas — Reconstruction program. 

2. A gas utility was held to be justified in increasing its rates to 
such an extent as would meet the necessary expenses and provide a capi- 
tal dividend upon capital stock, occasioned by the reconstruction. pro- 
gram made necessary by an overloaded plant, p. 183. 


Rates — Service charge to operate — Gas, 

3. A monthly service charge plus a net consumption charge by a 
yas company was held to bear too severely upon the small user of gas 
and a combination of a service charge with a block rate was preferred, 
p. 184. 

(Harpy, Commissioner, dissents.) 


[April 13, 1928.] 


Comp.aint by gas consumer against increase in the price of 
gas as proposed in a schedule of rates filed by the utility; rates 
modified in accordance with opinion. 


By the Commission: The schedule filed by the company 
provides for a rate made up of a customer’s cost charge of $1.90 
per month, plus a net consumption charge in Framingham and 
Ashland of 154 cents per 100 cubic feet of gas consumed, and 
in Natick of 16 cents per 100 cubic feet of gas consumed, and 
an alternative rate of a net charge of $1 for the first 100 cubic 
feet of gas consumed, 40 cents per 100 cubic feet for the next 
500 cubic feet and 153 cents for each 100 cubic feet in excess 
of 600 cubic feet in Framingham and Ashland, and 16 cents 
per 100 cubic feet in excess of 600 cubic feet in Natick, The 
company estimates that with these rates in effect for the entire 
year of 1928 they would yield a gross revenue of $616,418.40. 
It also estimates that its expenses for the year 1928, exclusive o! 
P.U.R.1928D. 
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local and Federal taxes, interest and dividend requirements, will 
be $408,109.76, made up of the following items: 


Cost of manufacturing 583,400 M. cu. ft. of gas ........ eosees $244,327.92 
General and distribution expenses ...........++. etecoscccess Gieeeee 
fo rrr ee KeHbbCOCS SECO O OOD ..-.. 78,581.84 


The outstanding capital of the company is $2,100,000 of com- 
mon stock. It is estimated by the company that its interest 
charges for the vear will be $15,000, and its taxes, exclusive of 
Federal taxes, $63,000. In our opinion, these estimates of ex- 
pense on the whole are reasonable, though we think that some 
economy can and should be effected. 

The difficulties of the company arose largely from the necessity 
of increasing the capacity of its manufacturing plant. In 1926 
its water gas plant had about reached its capacity and there ap- 
peared to the company no way to add generators to that plant 
without substantially rebuilding it. It, therefore, considered the 
advisability of building the smallest size coke oven plant that 
could be efficiently operated. It determined that, while the coke 
oven plant would be more costly to build than a water gas plant, 
it could produce its gas cheaper through the coke oven plant than 
by the water gas plant if it could sell a sufficient amount of gas 
at wholesale to operate the coke oven plant at substantial capacity, 
and that as time went on it could add additional units to the 
coke oven plant without excessive cost, and that as it increased 
the size of the plant, it probably could reduce the cost of the gas 
in the holder. The company consequently undertook to build 
the coke oven plant and made arrangements with the Dedham 
and Hyde Park Gas & Electric Light Company to supply it with 
gas through a pipe line running to Dedham. In connection with 
this pipe line the company has undertaken the distribution and 
sale of gas in Needham. The building of this new plant and 
pipe line and distributing system in Needham has necessitated 
a very great increase of the company’s capital and interest 
charges, and now, to meet the increased charges and a reasonable 
dividend upon the increased capital, it requires a greater revenue. 
It contends that the necessity of this increased revenue would 
have been fully as great, if not greater, if the company had con- 
structed a water gas plant, for the reason that, while the capital 
P.U.R.1928D. 
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charges would not have been as great, the cost of the gas in the 
holder would have been much greater and would have more than 
offset the increased capital charges. 

[1, 2] Some suggestion was made at the hearing that the 
sale of gas at wholesale to the Marlborough-Hudson Company 
and to the Dedham & Hyde Park Company threw a burden 
upon the retail customers. If the company had not been obli- 
gated to supply the Marlborough-Hudson Company, or if a 
smaller coke oven plant could have been built, this suggestion 
would have weight. However, the company was bound by a con- 
tract with the Marlborough-Hudson Company, which contract 
was entered into to relieve the West Boston Company from Jia- 
bility on account of a former contract whereby it was obligated 
to sell gas at 50 cents. If the company had not been bound by 
this contract, it might have postponed the building of a new 
plant and possibly would have been able to furnish gas to the 
retail customers at a less price than what it now is able to. On 
the other hand, if the company had not had its arrangements 
with the Marlborough-Hudson Company, undoubtedly the retail 
customers would have been obliged to pay a higher price for gas 
in the past. On the assumption that there will be sold to the 
Marlborough-Hudson Company 130,000 feet of gas and to the 
Dedham & Hyde Park Company 205,000 feet during the year 
1928, as estimated by the company, there will be a profit, on the 
basis of the manufacturing cost of the gas in the holder, of 
$36,400 on the gas sold to the Marlborough-Hudson Company 
and a profit of $57,400 on the gas sold to the Dedham & Hyde 
Park Company. These profits will amply take care of main- 
tenance, depreciation, interest, and taxes upon the pipe lines 
necessary to convey the gas to the point of delivery and leave 
something over toward the maintenance of the manufacturing 
plant. 
We cannot say that the company was not confronted with the 
necessity of building another water gas plant, and that it did 
not exercise sound judgment in the building of the coke oven 
plant in place thereof. This being so, we are of the opinion that 
the company is justified in increasing its rates to such an extent 
as will meet its necessary expenses and provide a dividend upon 
P.U.R.1928D. 
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its capital stock. We feel, however, that the proposed provision 
for depreciation is unnecessarily high at the present time and 
may properly be reduced to $60,000. This would result in a 
reduction in the requirements for depreciation of approximately 
$18,500. 

[3] We do not approve of the proposed rate of the company 
which provides for a service charge of $1.90 per month and a 
net consumption charge in Framingham and Ashland of 15} 
cents per 100 cubie feet of gas, and of 16 cents per 100 cubic 
feet in Natick. We think that such a service charge cannot be 
justified and that it bears too severely upon the small user of 
gas. We think that a combination of a service charge with a 
block rate, suggested as an alternative by the company, is prefer- 
able. We think that the rates filed should be modified so that the 
present service charge of 50 cents a month will be retained, 
with a net charge of 35 cents per 100 cubic feet for the first 600 
cubie feet, and a net charge of 15 cents per 100 cubic feet in 
Framingham and Ashland and a net charge of 154 cents per 
100 cubie feet in Natick for all above the first 600 cubic feet 
consumed.. These rates, upon the company’s estimates of the 
total consumption for the year 1928, together with the income 
derived from the Marlborough-Hudson Company and the Ded- 
ham & Hyde Park Company, would yield the company an income 
sufficient to meet the requirements necessary to maintain its 
eredit. In the event that the company falls somewhat short of 
the output of gas anticipated, it is fair to assume that it will 
have during the year a nonoperating revenue adequate to meet 


such a contingency. 


Hardy, Commissioner, dissenting: The company is, in my 
opinion, in need of additional revenue. I am not in favor, how- 
ever, of the increase proposed by the majority of the Commis- 
sion or of the form of schedule adopted. 

P.U.R.1928D. 
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OREGON PUBLIC SERVICE COMMISSION, 


RE IDAHO POWER COMPANY. 
[U-F-413, P. S. C. Or. Order No. 1583.] 


Rates — Procedure — Filing increased schedule. 

1. It is not necessary under the Oregon law to file an application 
for increased rates but same may, be accomplished by filing an in- 
creased tariff which will become effective unless suspended within thirty 
days, p. 186. 

Rates — Power of Commission to suspend rates in emergency — Irri- 
gation. 

2. The Commission has the power under the Oregon Law (§ 6100) 
temporarily to alter, amend, or, with the consent of the public utility 
concerned, to suspend any rate schedule in the case of an emergency 
to prevent injury to the business or interests of the people of the state, 
notwithstanding the fact that the schedule has not been suspended be- 
fore its effective date, p. 186. 

Rates — Water — Irrigation — Emergency. 

3. An increase of irrigation rates in a territory which was dry and 
arid and in which the agricultural population had already suffered 
greatly was believed likely to cause irreparable injury to the people of 
the state, and an emergency was declared to exist under which the Com- 
mission suspended the rates although already legally effective, p. 186. 


[March 26, 1928.] 


InvesTIGATION of the rates, rules, regulations, and practices 
of a power company on the Commission’s own motion; certain 
irrigation rates suspended. 


By the Commission: Originally this proceeding involved 
three schedules of rates for electric service in the state of Oregon, 
namely, water heating and auxiliary air heating, irrigation 
pumping-limited service and power for continued transmission, 
distribution and resale to other public utilities. However, orders - 
have been entered relative to the first and last named schedules. 
For this reason we are only concerned in this order with the 
rates for power for irrigation pumping-limited service designated 
Schedule 8—A. The procedure as followed by the Idaho Power 
Company in this matter is somewhat different than that pro- 
vided by the Oregon Statutes, inasmuch as this matter is before 
the Commission on the application of the Idaho Power Company 


for an increase in rates. 
P.U.R.1928D. 
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[1] Under the Oregon Law apparently it is not necessary to 
file an application for increased rates but same may be accom- 
plished by merely filing a tariff providing for such increase 
which will become effective unless suspended thirty days subse- 
quent to such filing. 

The original application was filed July 25, 1927 and had at- 
tached thereto a copy of the proposed schedule effective October 
1, 1927 and thereafter supplements to said application were 
filed. 

Pursuant to statutory notice the above entitled matter came 
on for hearing at the city hall, Ontario, Oregon, on August 19, 
1927 at the hour of 2 o’clock P. M., but was postponed for 
further hearing as to the schedule herein involved to November 
3, 1927 at Ontario, Oregon, at the hour of 10: 30 o’clock A. M., 
at which time the hearing was held and the matter fully sub- 
mitted. 

Appearances: John F. MacLane and James L. Boone ap- 
peared in behalf of applicant; J. M. Lampert, Attorney, for 
Oregon Power Users; J. W. Galloway, Attorney, for Snake 
River District Improvement Company; Bruce R. Kester, Attor- 
uey, for Ontario-Nyssa Irrigation Company, Kingman Colony 
Irrigation Company, Owyhee Ditch Company, Payette-Oregon 
Slope Irrigation District, and Short Line Ditch Company. 

[2, 3] No order was entered suspending the effective date of 
the proposed schedule and same is effective at this time. The 
territory served by the Idaho Power Company with irrigation 
pumping service is dry and arid and for the past several years 
the patrons of the company receiving this class of service have 
been eking out a meager livelihood by means of agricultural 
pursuits but under the most distressing and unfavorable con- 
ditions and to increase the rates to the extent provided in 
Schedule 8—A we believe would cause injury to the business or 
interests of these consumers. Section 6100 Oregon Laws pro- 
vides that: 

“The Commission shall have power, when deemed by it neces- 
sary to prevent injury to the business or interests of the people 
or any public utility of this state in case of any emergency to 


be judged of by the Commission, to temporarily alter, amend, 
P.U.R.1928D. 
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or with the consent of the public utility concerned, suspend any 
existing rates, schedules, and order relating to or affecting any 
public utility or part of any public utility in this state. Such 
rates so made by the Commission shall apply to one or more of 
the public utilities in this state or to any portion thereof as may 
be directed by the Commission, and shall take effect at such time 
and remain in force for such length of time as may be prescribed 
by the Commission.” 

In view of all the circumstances and conditions existing in 
this territory at the present time, we believe that an emergency 
should be declared to exist and that Schedule 8—A irrigation 
pumping-limited service of the Idaho Power Company effective 
in Oregon should be suspended for a period of one year from 
the effective date of this order and that the following schedule 
should be made effective in lieu of Schedule 8—A. 

Irrigation Pumping-Limited Service. 
Net Rate: 


For 110, 220 or 440 volt service. 
Service Charge: 


$4.50 per month per contract h.p. for first ..........eeeeeeeee - 5 hp. 
$3.15 per month per contract h.p. for next ..........-2eeeeeeee 5 h.p. 
$2.70 per month per contract h.p. for next ..........--eeeeeeee 10 h.p. 
$1.35 per month per contract h.p. for all over ...........-+.00+ 20 h.p 


Energy Charge: 
First 90 k.w.h. per h.p. per month included in service charge. 
Next 90 k.w.h. per h.p. per month 13¢ per k.w.h. 
All excess k.w.h. per month 3¢ per k.w.h. 
All other provisions of Schedule No. 8-A remaining unchanged, 





CALIFORNIA RAILROAD COMMISSION, 


RE MADERA CANAL & IRRIGATION COMPANY et al. 
[Decision No. 19373, Application No. 14050.] 


Procedure — Consolidation proceeding — Question relating to water 
right contract. 

The interpretation of the rights of holders of so-called water right 
contracts with a public utility is not a matter germane to a proceed- 
ing seeking authorization to transfer the utility property to a water 
storage district, but involves a question of policy on the part of the 
directors of the district relating solely to its future operations and 
entirely beyond the jurisdiction of the Commission. 


[February 16, 1928.] 
P.U.R.1928D. 
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AppiicaTion for authority to transfer water utility property ; 
application granted. 

Appearances: W. H. Davis, by Oliver P. Schoonmaker, for 
Madera Canal & Irrigation Company; Milton T. Farmer, for 
San Joaquin River Water Storage District. 


Louttit, Commissioner: Madera Canal & Irrigation Com- 
pany, a corporation, engaged in the business of distributing and 
selling water for irrigation purposes to its consumers in Madera 
county, asks the Railroad Commission for authority to transfer 
its property to the San Joaquin River Water Storage District, a 
public corporation, which joins in the application. 

A public hearing in this proceeding was held at Madera after 
all interested parties had been duly notified and given an op- 
portunity to appear and be heard. 

Madera Canal & Irrigation Company furnishes water for irri- 
gation purposes to about 16,000 acres of land in the general 
vicinity of Madera. The water supply is obtained by diversion 
from Big Creek, a tributary of the South Fork of the Merced 
river, and from Soquel and Chileoot creeks, both being tributary 
to the North Fork of the San Joaquin river, from which sources 
the waters are conveyed to the Fresno river which is used as a 
natural channel from which the company has the adjudicated 
right to divert the first 200 second-feet, or less, of water flowing 
therein. The physical system consists of a diversion dam and 
about 100 miles of transmission and distribution canals. In 
1916, the engineers of this Commission estimated the reproduc- 
tion cost new of the properties, exclusive of rights of way, water 
rights, and other intangible values, to be $108,643 (Decision No. 
4478, 13 Cal. R. C. R. 528, P.U.R.1917F, 642). The con- 
sideration which the district proposes to pay for the entire prop- 
erties of this utility, including water rights, is $175,000. 

The district was formed and duly organized in 1924 under 
the provisions of the California Water Storage District Act and 
proposes to acquire and consolidate several other irrigating sys- 
tems now within its boundaries, including the Madera Irrigation 
District. Owing to general depletion of stream flow early each 
summer throughout this area, storage is very urgently needed to 
P.U.R.1928D. 
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insure a continuous and dependable service throughout the irriga- 
tion season. Individually, the various irrigating systems are 
financially unable to develop the necessary storage facilities; 
however, under the storage district plan, adequate storage can be 
developed to provide for hydroelectric power generation and a 
dependable water supply for the entire 550,000 acres embraced 
within the district’s boundaries, which include all of the area 
irrigated by the company’s canals. 

Certain of the water users under this utility system, repre- 
senting about 7100 acres, all of which are situated within the 
boundaries of the district, hold so-called water right contracts 
with the company, providing, among other things, for the de- 
livery of water by the canal company to the contract holders’ in 
the amount of one second-foot of water for each 160 acres of land 
at the rate of $1 per acre. Although the status of these contracts 
was brought up during the hearing in this proceeding and the 
Commission was requested to indicate the rights of the holders of 
said contracts to receive water in the future from the district 
under the terms thereof, we feel that this is not a matter germane 
to this proceeding but is more properly a question of policy on 
the part of the directors of the district relating solely to its fu- 
ture operations and entirely beyond the jurisdiction of this Com- 
mission. 

There was no objection at the hearing to the proposed transfer 
of the canal company’s property to the storage district and, it ap- 
pearing that upon final completion of this transfer all of the lands 
now served, or entitled to be served, by this utility will be includ- 
ed within the boundaries of said district and will receive a better 
and more adequate water service therefrom, it is clear that pub- 
lie interest will best be served by granting this application. 


Note.—Procedure. 


I. In general, 189. 

II. Hearings and notice, 190. 
III. Defauits and rehearings, 190. 
1V. Scope of proceedings, 191. 


I. In general. 
Because of doubt as to the jurisdiction of the California Commis- 


sion to render a declaratory judgment defining or confirming opera- 
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tive rights alleged to have been created prior to the effective date 
of Chap. 213, Statutes 1917, relating to motor bus operations, an 
investigation was instituted on the Commission’s own motion into 
the operations of an applicant for a certificate. Re J. B. Peckham 
Co. Decision No. 19152, Application No. 12519, Case No. 2338, Dee. 
23, 1927. 

II. Hearings and notice. 

The Indiana Commission, in Re United Teleph. Co. No. 9005, 
Dec. 9, 1927, learned subsequent to a hearing upon a petition for 
increased telephone rates that legal notice of the hearing had not 
been published by two newspapers as required by law and that some 
question of the legality of the proceedings might be raised. In or- 
der, therefore, to cover, legally, the adoption of the schedule, the 
order approved by the Commission on that date was annulled on a 
subsequent hearing held, at which time further evidence was taken 
in the cause and the increase regularly approved. 

The Nebraska Railway Commission, in Re Platte Valley Teleph. 
Corp. Application No. 7100, Jan. 19, 1928, held that while it was 
the general practice for the Commission to hold a hearing upon an 
application for increased rates to take care of improvements in serv- 
ice, it was very unusual for a petition to be presented signed: by so 
large a percentage of subscribers affected as was submitted in that 
case and in view of the generous signing the Commission thought 
that a delay for a specified period in enforcing the rates in order to 
give any unheard individuals or representative group of subscribers 
an opportunity to protest, would be sufiicient, as no complaint was 
made during that period to warrant the Commission in issuing’ an 
order without holding a hearing in the territory itself. 


III. Defaults and rehearings. 


Where a complainant makes no appearance at a hearing and no 
evidence is offered in support of his allegations, the complaint will 
be dismissed. Coulter v. Anderson (Cal.) Decision No. 19165, Cases 
Nos. 2399, 2420, Dec. 23, 1927. 

Where notice of the time and place of a hearing on an order to 
show cause why certain operative rights should not be revoked was 
served by registered mail upon the respondent, who personally re- 
ceived and receipted for such notice, upon failure of the respondent 
or any other person to appear at the hearing, the record showing un- 
authorized abandonment of service, the operative rights were re- 
voked. Re Duggan, Decision No. 19162, Case No. 2421, Dec. 23, 
1927. 

When at a hearing, applicants for a certificate move a dismissal 
without prejudice on the ground that they are unable to secure wit- 


nesses at that time of the year because resorts are closed and the 
P.U.R.1928D. 
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owners cannot attend as witnesses, the application will be dismissed 
but not without prejudice; and it will be provided that should appli- 
cants thereafter file a similar application, a hearing would not be 
set until a prima facie showing had been made by the filing of affi- 
davits of material witnesses endorsing the proposed service. Re 
Senator Service Co. (Cal.) Decision No. 19117, Application No. 
13955, Dee. 10, 1927. 
IV. Scope of proceedings, 


The California Commission, in passing upon a service complaint, 
held that any action with respect to the abandonment of railroad 
facilities must be presented to the Commission by means of appro- 
priate application on the part of the carrier, and no final determi- 
nation of such matters will be made on a complaint alleging poor 
service. Marvelous Marin v. Northwestern P. R. Co. Decision No. 
19527, Cases Nos. 2330, 2349, 2365, March 30, 1928. 

Various complaints relating to the same subject matter and against 
the same utility will be consolidated and disposed of by a single 
order. Brotherhood of Locomotive Firemen & Enginemen v. Wa- 
bash R. Co. (Ill.) Nos. 16541, 16646, 16619, Oct. 5, 1927. 





CALIFORNIA RAILROAD COMMISSION, 


RE FRED G. GANSNER, Operating as Quincy Electric Light 
& Power Company. 


[Decision No. 19453, Application No. 14334.] 


Sale — Purchase price and terms — Commission approval — Evidence 
of indebtedness. 

An agreement whereby a.part of the purchase price is payable upon 
the granting of authorization to transfer properties and the balance 
payable in monthly installments constitutes an evidence of indebted- 
ness, the execution of which must be approved by the Commission. 


{March 10, 1928.] 


Apptication for approval of transfer of electric utility prop- 
erties for specified price on terms; approved. 


By the Commission: In the above entitled matter the Rail- 
road Commission is asked to make an order approving an agree- 
ment and authorizing Fred G. Gansner to sell and W. C. King 
to buy, for $50,000, certain public utility electric properties lo- 


cated at Quincy, Plumas county. 
P.U.R.1928D. 








192 CALIFORNIA RAILROAD COMMISSION. 


The application shows that Fred G. Gansner is engaged in 
business, under the firm name and style of Quincy Electric 
Light & Power Company, of generating, purchasing, and selling 
electric energy for lighting and power purposes in and about the 
town of Quincy. Energy, for the most part, is purchased from 
Great Western Power Company of California from its line at 
Indian Falls, Plumas county, although a small portion is gen- 
erated in applicant’s 80 kilowatt hydroelectric generating plant, 
and retailed to about 290 consumers. The investment in the 
properties is in applicant’s Exhibit No. 1, reported at $69,290.66. 

For the last three calendar years the revenues and expenses 
from the operation of the system have been reported as follows: 














Item. 1925. 1926. 1927. 
Operating revenues .............-. $19,970.53 $22,741.83 $26,545.05 
Operating expenses excluding taxes 

and depreciation ............... 11,921.35 12,733.28 14,917.05 

Net operating revenue ...... $8,049.18 $10,008.55 $11,628.00 
DE, HHO kesaaccwnuda errr rmas 1,472.03 1,705.64° 
Depreciation ........... bv0eeeeeee 3,541.21 3,579.04 *3,500.00 

, | rrr ne cccccese $5,587.29 $5,051.07 $5,205.64 

Net income .......... coccooces 6G $4,957.48 $6,422.36 


* Estimated. 

The testimony herein shows that Fred G. Gansner desires to 
retire from business and to that end has made arrangements to 
sell his electric business and properties to W. C. King for $50,- 
000. It appears that under the agreement between the purchaser 
and seller, a copy of which is filed in this proceeding, $10,000 
of the purchase price is payable upon the approval of this appli- 
cation by the Commission and the balance in monthly install- 
ments of not less than $300, with interest on deferred payments 
at the rate of 6 per cent per annum, with the privilege granted 
the purchaser of increasing the monthly payments. This agree- 
ment, in our opinion, constitutes an evidence of indebtedness 
coming within the purview of § 52 of the Public Utilities Act 


and as such its execution must be authorized by the Commission. 
P.U.R.1928D. 
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MARYLAND COURT OF APPEALS, 


HAROLD E. WEST et al. 


v. 
UNITED RAILWAYS & ELECTRIC COMPANY OF 
BALTIMORE, 


(No. 52.] 
(— Md. —, — Atl. —.) 


Return — Power of courts to determine. 

Statement that the adjudication of the value of public utilities, the 
determination of their earning capacity, or the resultant return upon 
such value is essentially the exercise of a judicial function, p. 194. 

Appeal and review — Review of Commission findings. 

Statement that the findings of fact by the Commission are not made 
conclusive by a statute providing for judicial review but that they are 
only entitled to a prima facie presumption of correctness, p. 195. 

Return — Reasonableness — Attraction of capital. 

Statement that a fair return on property used means such a return 

as will induce capita! to supply necessary financial needs, p. 196. 
Return — Reasonableness — Cost of money. 

Statement that a fair return of utility property should be more 

than the cost of money obtained through the sale of securities, p. 197. 
Return — Percentage allowed — Street railways. 

Discussion of the inadequacy of a rate of return of 6.26 per centum 
for a street railway, p. 197. 

Return — Reasonableness — Previous prosperity — Street railways. 

Statement that as long as present equipment and service of a utility 
are necessary to the public, ordinary fair return on such property should 
not be pared down at all merely because there were formerly more riders, 
more profitably distributed, p. 197. 


{August 2, 1928.] 


DissENTING opinions of Justice Parke and Chief Justice 
Bond. For majority holding in this case, see ante page 141 
(P.U.R.1928D). 


Parke, J., dissenting: While agreeing with the conclusions 
of the Court that the Commission’s method of determining the 
depreciation reserve was improper and that its order abolishing 
the second fare to Halethorpe was not unlawful, the writer be- 


lieves the limitation of the rate of return to 6.26 per centum was 
P.U.R.1928D. 13 
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unlawful and that the conclusions reached by the trial judge 
were substantially correct. 

As was declared in the Railroad Commission Cases, 116 U. S. 
307, at p. 331, 29 L. ed. 636, 6 Sup. Ct. Rep. 334, 348, 349, 388, 
391, 1191, “This power to regulate is not a power to destroy, 
and limitation is not the equivalent of confiscation. Under pre- 
tense of regulating fares and freights, the state cannot require a 
railroad corporation to carry persons or property without re- 
ward; neither can it do that which in law amounts to a taking 
of private property for public use without just compensation, or 
without due process of law.” If a public utility is deprived by 
a rate regulation of the right to receive a fair return upon the 
fair value of its property used in the public service, its property 
is confiscated, and the regulation is void, whether enacted by a 
legislative assembly or imposed by a Commission pursuant to 
delegated authority. The determination of the constitutionality 
of a rate “depends upon the valuation of the property, the in- 
come to be derived from the proposed rate, and the proportion 
between the two—pure matters of fact,” as was said by Mr. 
Justice Holmes in Prentis v. Atlantic Coast Line Co. 211 U. S. 
210, 228, 53 L. ed. 150, 29 Sup. Ct. Rep. 67. To adjudicate 
the value of the property of a public utility or to determinine 
its earning capacity, or the resultant return upon this value of a 
proposed rate is essentially the exercise of a judicial function; 
and, for that reason, the statute provides for a review by the 
court in order that the owners of a utility be not deprived of 
their property without due process of law. Chicago, M. & 
St. P. R. Co. v. Minnesota (Minnesota Railroad Commission 
Cases) 134 U. S. 418, 457, 33 L. ed. 970, 10 Sup. Ct. Rep. 
462, 702, 3 Inters. Com. Rep. 209; Reagan v. Farmers’ Loan 
& Trust Co. 154 U. S. 362, 38 L. ed. 1014, 14 Sup. Ct. Rep. 
1047; Ohio Valley Water Co. v. Ben Avon, 253 U. S. 287, 
64 L. ed. 908, P.U.R.1920E, 814, 40 Sup. Ct. Rep. 527. And 
this constitutional right to a judicial hearing in rate-making 
eases embraces not merely questions of law but also questions 
of fact, which are generally controlling. Supra. 

So, the statute provided for a judicial inquiry by an action of 


law “to vacate and set aside any such order on the ground that 
P.U.R.1928D. 
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the rate or rates, tolls, charges, schedules, a joint rate, or rates, 
fixed in such order is unlawful, or that any such regulation, prac- 
tice, act, or service fixed in such order is unreasonable.” Code, 
Art. 25, § 404. The mere provision for judicial review is suifi- 
cient to demonstrate that the findings of fact by the Commission 
are not made conclusive; and the statute deals with the point and 
makes the “determination, requirement, direction, or order of 
the Commission complained of” only prima facie correct by pro- 
viding that “the burden of proof shall be upon the party adverse 
to such Commission or seeking to set aside any determination, 
requirement, direction, or order of said Commission, to show by 
clear and satisfactory evidence that the determination, require- 
ment, direction, or order of the Commission complained of is un- 
reasonable or unlawful, as the case may be.” Code, Art. 23, § 
408; Public Service Commission v. Byron, 153 Md. 464, 470, 
471, 479, P.U.R.1927E, 286, 138 Atl. 404. 

These provisions of the statute impose upon the court the du- 
ty of weighing and adjudging the facts upon which the unlawful- 
ness or unreasonableness of the Commission’s findings in the in- 
stant case depends, and, therefore, the court cannot accept as 
final any determination of fact involved in the present contro- 
versy but only give it the prima facie presumption of correctness, 
so where the court thus finds from the facts that the action of 
the Commission was either unlawful or unreasonable, it is not 
only the province but the plain and imperative duty of the court 
to so decide. 

It is held by the Commission that the subsisting street rail- 
way service is a method of transportation whose maintenance is 
necessary in the public interest, carrying more passengers during 
the hours of peak load than ever before in its long history. The 
present system is, therefore, far from being moribund. So, what- 
ever the risks of its urban business, none is greater than its opera- 
tion under less than a fair rate of return and the uncertainty that 
this ruinous situation will be surely, timely and adequately re- 
lieved. A failure to grant such relief invites disaster; and 
stinted relief often simply delays a crisis which when it arrives 
will prove immediately disastrous to the owners of the utility 


and, in the end, to the interests of the public. The position of 
P.U.R.1928D. 
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the utility is made graver, and the public will not ultimately be 
benefited by the ruling in the pending case since, in the opinion 
of the writer of this dissent, the weight of the evidence clearly 
and satisfactorily establishes that the Commission’s limitation of 
the fair rate of return to 6.26 per centum of the value of its 
property is confiscatory and, so, unlawful. Bluefield Water 
Works & Improv. Co. v. West Virginia Pub. Service Commis- 
sion, 262 U. S. 679, 694, 695, 67 L. ed. 1176, P.U.R.1923D, 11, 
43 Sup. Ct. Rep. 675. 

Where the service rendered by the public utility is necessary, 
the owners of the utility are entitled to a return which will cover 
the expenses of operation and a fair return upon the property 
used. The right to compensation is fundamental. Since the 
property used represents capital invested, and since the continued 
existence of the utility depends upon the ability both to sustain 
its credit and to procure its capital requirements from time to 
time, a fair return on the property used means such a return as 
will induce capital to supply these financial demands. Capital 
is the most fluid and independent of commodities and none is 
more subject to the law of competition; and the rate at which 
money is borrowed is the best index of the financial position 
and condition of the borrower. Under existing circumstances, 
the utility can not find a market for preferred or common 
stock in order to obtain money for capital expenditures, and it 
has been compelled to procure funds through the issue of bonds 
and short-term notes. In the opinion of the court is found a 
table showing the cost to the utility of slightly over $18,000,000 
of money borrowed from July 1, 1920, to March 1, 1927, on 
bonds and securities. The average cost was 7.23 per centum. 
The lowest cost was 6.6 per centum for money borrowed in 1922 
on bonds. The last loan was on March 1, 1927, when $2,000,- 
000 of three years 6 per centum gold notes were issued at a cost 
to the utility of 7.32 per centum. Without a sufficient supply 
of capital there can be no efficient nor economical administration 
of a municipal street railway system; and the onerous cost of 
these borrowings reflects the extent to which the credit of the 
utility has been impaired by insufficiency of the revenues of the 
company and the uncertainty of its being allowed an increased 
P.U.R.1928D. 
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rate of return on the value of the property which it employs for 
the public convenience. It would seem inevitable that a fair 
return on the property should be more than the cost of money ob- 
tained through the sale of bonds and other securities. MceCardle 
v. Indianapolis Water Co. 272 U. S. 400, 419, 420, 71 L. ed. 
154, P.U.R.1927A, 15, 47 Sup. Ct. Rep. 144. The clear and 
convincing testimony in this case is that a basic rate of 6.26 per 
centum is not a fair return upon the property used, nor sufficient 
to enable the utility to maintain its credit or to secure its neces- 
sary capital at a reasonable cost. This evidence cannot be denied 
its legal effect by comparing the fares and rates of return allowed 
to street railway utilities of other municipalities of similar size, 
where the local conditions and hazards are different and a park 
tax equivalent to one-half a cent for every fare is not added. 
Such evidence is entitled to some weight in considering the law- 
fulness of the rate of return in question, but it is obvious that its 
value is slight when so much depends upon the circumstances of 
every case and the nature and method of determining the rate 
base upon which the return is allowed. 

It follows that this testimony cannot prevail over the clear 
and satisfactory evidence on the part of the utility that a rate 
of return of 6.26 per centum is not compensatory and that the 
ease should have been remanded to the Commission to ascertain 
a rate which would not be confiscatory. Public Serv. Commis- 
sion v. Northern Central R. Co. 122 Md. 355, 389, 390, 90 Atl. 
105. 


Bond, C. J., dissenting: I concur in what Judge Parke has 
written, but would add these remarks in elaboration of some 
portions of it. 

It seems to me that so long as the present equipment and serv- 
ice of the utility are necessary to the public, it is a mistake to 
say that the ordinarily fair return on that property may be pared 
down at all merely because there were formerly more riders for 
it, more profitably distributed. The fair return on a utility 
property, for the service rendered with it, is to be caleulated on 
present conditions only. The Supreme Court of the United 
States has said that the problem of a fair return is a problem of 
day by day, month by month, and year by year, as service con- 
P.U.R.1928D. 
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tinues. Denver v. Denver Union Water Co. 246 U. S. 178, 62 L. 
ed. 649, P.U.R.1918C, 640, 38 Sup. Ct. Rep. 278; Detroit 
United R. Co. v. Detroit, 248 U. S. 429, 63 L. ed. 341, P.U.R. 
1919A, 929, 39 Sup. Ct. Rep. 151. I take it that if a new own- 
er—a purchaser at a sale, for instance—should offer to meet 
the existing need with the same or similar equipment, he could 
not be denied the ordinary fair return on property of such value 
merely because conditions were better at some previous time. 
Another and different situation would be presented if it could 
be found as a fact that this sort of service cannot get the fair re- 
turn because the service would not be worth so much to users; 
but I do not see the foundation for that finding in this case. The 
evidence given on the point goes only so far as to predict that 
a fare of 10 cents would keep away 2 per cent of the present 
users. And, beyond that testimony, if the full fair return re- 


quires a fare for so much, 10 cents, comparison of that amount _ 


with prices generally paid for other services, bus fares, for in- 
stance, or fares of steam or interurban electric railways for 
similar mileage, or prices paid for cheap commodities and enter- 
tainments, seems to me to render it impossible to say that it 
is more than street railway transportation for an average of some 
miles is worth to riders. 

Judge Parke authorizes me to add that these views are in 
accordance with his own. 





NEW YORK COURT OF APPEALS, 


PEOPLE OF THE STATE OF NEW YORK EX REL. 
PERCY W. HORTON et al. 
v 


WILLIAM A. PRENDERGAST et al. 
(248 N. Y. 215, 162 N. E. 10.) 


Eminent domain — Power of Commission — Hydroelectric develop- 
ment. 

1. No power corporation is authorized by law to condemn property 

unless the Public Service Commission determines upon evidence that the 


P.U.R.1928D. 
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site, instead of consisting of several different sites, constitutes a single 
site, the major part of which is already owned by such corporation, p. 
201. 

Eminent domain — Land — Necessity for public use — Hydroelectric 
development. 

2. Real property in order to become subject to condemnation for 
water power development must be necessary to the full development and 
utilization of an undeveloped single adjoining site already owned by the 
company seeking to condemn, and the light, heat or power sought to be 
developed must be necessary for public use, p. 201. 

Water power — Conjlicting hydroelectric development. 

3. Where the real property holdings of two parties seeking to de- 
velop power along the same stream are not useful for the operation of 
more than one plant for the generation of power where the development 
of either would cripple the other, only one power site can exist, and the 
Public Service Commission rather than the Water Power Commission 
is by law the appropriate official agency to determine which party should 
be given the site, p. 201. 

Water power — Conflicting hydroelectric development. 

4. An applicant for the right to develop water power of a stream 
owning 28 feet of a total head of 50 feet was held to possess the major 
part of the power site as compared with a conflicting applicant claim- 
ing only 22 feet, p. 203. 

Water power — Power of legislature to determine necessity. 

5. Whether the use of additional power obtained from a hydro- 
electric project constitutes a public use is a subject for judicial inquiry 
and does not lie within the jurisdiction of the legislature or its agents 
to determine, p. 203. 

Water power — Power necessary for public use. 

6. The use of additional light, heat and power to be obtained by a 
company seeking to develop a hydroelectric project was held to be sub- 
ject to public demand, p. 203. 

Eminent domain — Delegation of legislative powers — Public use. 

7. The only theory upon which the legislature can delegate to a 
power corporation the right to take private property for hydroelectric 
development is founded upon the right of the general public to use the 
heat, light or power generated, p. 203. 

Water power — Public use — Eminent domain. 

8. The power to be generated at a site proposed for hydroelectrical 
development was held to be for a public use and subject to public de- 
mand where the company seeking authority to develop the site was 
entirely within the jurisdiction of the Commission and already engaged 
in a widespread utility business, p. 203. 

Constitutional law — Equal protection— Eminent domain. 

9. A statute granting to the owner of the major part of the head 
of a usable stream flow, power rights which are withheld from the 
owner of the minor part is not a violation of the equal protection clause 
of the Constitution since the sovereign power of eminent domain may be 

P.U.R.1928D. 
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withheld from all except the sovereign and the legislative authority to 
delegate such power is restricted only by the requirements of just com- 
pensation and public use, p. 205. 


(CRANE, J., dissents.) 
[May 29, 1928.] 
Appeat from order of Third Appellate Division affirming or- 
der of the Public Service Commission awarding a certificate of 
convenience and necessity to develop water power; affirmed. 


Appearances: Allen S. Hubbard, of New York city, and 
Delos M. Cosgrove, of Watertown, for appellants; Henry W. 
Killeen, of Buffalo, Francis E. Cullen, Warren Tubbs, and 
Charles R. Sweeney, both of Buffalo, for respondents. 


O’Brien, J.: Preliminary to the institution of a proceeding 
to condemn lands belonging to relators, application was made to 
the Public Service Commission by respondent Niagara, Lock- 
port & Ontario Power Company for such a certificate of neces- 
sity as is provided by § 624, subdivision 3, of the Conservation 
Law (Cons. Laws, Chap. 65) as amended by Chap. 242 of the 
Laws of 1923. The application was granted, and the Commis- 
sion certified and determined that relators’ real property is neces- 
sary for the full development and utilization of a certain single 
undeveloped water power site on the Salmon river in Oswego 
county for the production of heat, light, or power for sale or 
distribution to the public, that such heat, light, or power to be 
produced at that site is necessary for public use, and that the 
power company already is the owner of the lands and rights con- 
stituting the major part of the head and volume of the usable 
flow for power at that site. The determination has been unan- 
imously affirmed, and the appeal is here by permission of the 
appellate division. After the issue of this certificate, respondent 
instituted its condemnation proceeding, and has prosecuted it to 
judgment. Re Niagara, L. & O. Power Co., 125 Mise. 269, 210 
N. Y. Supp. 748. The record in that proceeding is not before 


us. 

Relators argue in the appeal now before us that the Public 
Service Commission was without authority to proceed under 
subdivision 3 of § 624, but rather that the jurisdiction to make 


the necessary determination is vested in the Water Power Com- 
P.U.R.1928D. 
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mission by subdivision 2 of that section. They urge further 
that, even assuming subdivision 3 to be the appropriate part of 
the statute, the Public Service Commission erred in its findings 
of fact, that the power to be developed was not required for a 
public use, and that subdivision 3 is unconstitutional. 

[1, 2] Before considering the validity of subdivision 3, its 
meaning and application must be decided. Section 624 of the 
Conservation Law relates to the acquisition of real property for 
water power sites in the exercise of the right of eminent domain, 
and in seven subdivisions regulates that right. Appellants say 
that subdivision 2 is the appropriate provision controlling the 
facts at bar, while respondent points to subdivision 3. It author- 
izes condemnation of— 

“3. Real property on the application of a corporation organ- 
ized for the production of heat, light, or power, after a determina- 
tion by the Public Service Commission that such property is 
necessary to the full development and utilization of a single un- 
developed water power site, a major part of the head and volume 
of the usable flow for power at which site is owned by such 
corporation, for the production of heat, light, or power for sale 
or distribution to the public and that such heat, light, or power 
is necessary for public use. . . 

By the requirements of this subdivision, no power corporation 
is authorized to condemn unless the Public Service Commission 
makes a certain determination. That determination must rest 
upon evidence tending to prove that the site, instead of consisting 
of several different sites, constitutes a single one, and that the 
part of it already owned by the power corporation constitutes the 
major part of the single site. The real property, in order to 
become subject to condemnation, must be necessary for the full 
development and utilization of that undeveloped single site. The 
heat, light, or power sought to be developed by the power corpo- 
ration must be necessary for a public use. 

[3] Approach must first be made to the proposition that the 
site is a single one. If two or more existed, subdivision 3 would 
not apply, and the Public Service Commission would have no 
jurisdiction. Subdivision 2 would control, and the Water Pow- 


er Commission would have authority to act. Examination of the 
P.U.R.1928D. 
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map which includes the real property owned by the parties, when 
considered with all the other evidence, supports the determina- 
tion that the site is a single one. By § 610, subdivision 5, the 
term “water power site” is defined. It means “the real property 
including rights appurtenant thereto or which may become ap- 
purtenant thereto which, when a water power is developed, is 
necessary or useful for the construction, maintenance, and opera- 
tion of a plant for the use of a fall of water for the generation 
of power.” Respondent owns and has developed a water power 
site at Bennett’s Bridge, the dam, hydroelectric power house, and 
tailrace of which completed in 1914, are situated upstream from 
the location of the proposed dam at Lighthouse Hill for the pow- 
er plant which is the subject of the present appeal. Title to the 
river bed and adjacent lands between the Bennett's Bridge power 
site and the Lighthouse Hill dam is vested in respondent, except 
that portion, comparatively small in area, shown in yellow on the 
map. Respondent by prior adjudication has the right to im- 
pound the waters above the Bennett’s Bridge dam and to control 
and vary the natural flow of the river between that site and the 
proposed one. The practical result is that the proposed site will 
be available for the generation of power only while the plant at 
Bennett’s Bridge is in operation and on those infrequent occa- 
sions when the stream is swollen by freshets. While appellants 
own real property available for the erection of a dam, its presence 
would be useless during such times as the water upstream should 
be impounded by the dam at Bennett’s Bridge. Then, too, a dam 
erected upon applicant’s property would render inoperative any 
dam constructed by respondent on its land further downstream. 
Both parties concede that a development by one would prevent a 
development by the other. This fact supplies the test whether 
the area helow Bennett’s Bridge comprises one power site or two. 
Of course, if each development would cripple the other, only one 
site can exist. The real property with its appurtenances on the 
mapped area is not useful for the operation of more than one 
plant for the generation of power, and, therefore, only one water 
power site does in fact exist. Since that is the fact, subdivision 
2 of § 624 has no application, and the Public Service Commis- 
P.U.R.1928D. E 
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sion racer than the Water Power Commission is the appropriate 
official agency to make the determination. 

[4] The interest in the head and volume of the usable flow 
of water which, by prior adjudication, vests in respondent, con- 
stitutes, as matter of fact, the major part of such head and 
volume. Evidence supports this finding by the Commission. 
At the location proposed for respondent’s dam 10,000 horse pow- 
er can be developed; at that of appellant’s only 3,000 horse 
power. The full head of the river within the project area—that 
is, the difference in elevation—is 50 feet. Relators make claim 
to no more than 22 feet. Respondent owns the remaining 28 
feet of head. This constitutes the major part. 

[5-8] The Commission has determined that production of 
light, heat, and power at the proposed site is necessary for public 
use, and that relators’ real property is necessary for the produc- 
tion of heat, light, or power for sale or distribution to the public. 
Appellants do not appear to contest the fact relating to the neces- 
sity for additional production of heat, light, or power. That 
is a legislative question. They contend that, as matter of law, 
respondent’s use of the additional power will not constitute a 
public use. This is a subject for judicial inquiry, and does not 
lie within the jurisdiction of the legislature or its agents to de- 
termine. Rochester v. Holden, 224 N. Y. 386, 390, 121 N. E. 
102. Neither body has assumed to determine this issue of law. 
Appellants argue that a public use is one which can be demanded 
and cannot be refused. Re Eureka Basin Warehouse & Mfg. Co. 
96 N. Y. 42; Re Split Rock, Cable-Road Co. 128 N. Y. 408, 
28 N. E. 506; Pocantico Water Works Co, v. Bird, 130 N. Y. 
249, 29 N. E. 246; Re Mayor of New York, 135 N. Y. 253, 31 
N. E. 1043, 31 Am. St. Rep. 825. There is no need to consider 
whether there are any exceptions to that rule. We hold that the 
use of the additional light, heat, or power to be produced by re- 
spondent at its new power site cannot be refused when demanded 
by the public. The only theory upon which the legislature can 
delegate to respondent the right to take private property is found- 
ed upon the right of the general public to use the heat, light, or 
power generated by respondent. This power company cannot 
and will not be allowed to avail itself of a right resting upon only 
P.U.R.1928D. 
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one principle and later be permitted to repudiate that principle. 
It makes no attempt to repudiate. It professes and undertakes 
to serve the public, and will be held to such profession and under- 
taking. In its petition to the Commission it alleges that it is en- 
gaged in producing, transmitting, and distributing electricity to 
the publie for light, heat, and power purposes. Its counsel stated 
to the Commission that it had 17,500 customers, and its general 
manager testified that, as of December 1, 1923, it had 21,309 
customers. Among these are industrial plants, distributing cor- 
porations, electric transportation corporations, municipalities, 
and many miscellaneous residential and commercial retail eus- 
tomers supplied directly by respondent and by subsidiary com- 
panies owned by it. It was organized and exists by virtue of 
Chap. 722 of the Laws of 1894, and is engaged in producing, 
transmitting, and distributing electricity to the public for light, 
heat, and power purposes. It is under a duty to perform such 
service. By § 5, subdivision 2, of the Public Service Commission 
Law (Cons. Laws, Chap. 148), as amended by Chap. 134, § 10, 
of the Laws of 1921, the Commission possesses jurisdiction, 
supervision, powers and duties over the manufacture, sale, or 
distribution of electricity for light, heat, or power, over electrical 
plants and over persons or corporations owning, leasing, or oper- 
ating such plants. By § 65, as amended by § 37 of the Act of 
1921, every electrical corporation is required to provide such 
service as shall be just and reasonable, and all charges shall be 
just and reasonable, and not more than allowed by law or by 
order of the Commission. By § 66, as amended by § 59 of the 
Act of 1921, the Commission is empowered to prescribe the 
efficiency of the electrical supply system of the current supplied 
by the persons or corporations generating and selling electric 
current. By §§ 71 and 72, as amended by §§ 48 and 49 of the 
Act of 1921, the Commission may fix just and reasonable rates 
and charges for electricity manufactured, sold, or supplied for 
heat, light, or power, and may order improvement in the manu- 
facture, transmission, or supply of electricity. This respondent 
has in fact ranged itself within the jurisdiction of the Public 
Service Commission. Niagara, L. & O. Power Co. v. Seneca 
Iron & Steel Co. 128 Mise. 335, 219 N. Y. Supp. 418. There 
P.U.R.1928D. 
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can be no doubt that the power to be generated at its new site 
is for a public use and must be supplied to the publie on reason- 
able demand. 

[9] Appellants argue that subdivision 3 of § 624 is uncon- 
stitutional, in that it violates the equal protection clause of the 
14th Amendment by arbitrarily granting to the owner of the 
major part of the head and volume of the usable flow of a stream 
rights which are withheld from the owner of the minor part. 
The sovereign power of eminent domain may be withheld from 
all except the sovereign or it may be delegated at the will of the 
legislature. The legislative authority to delegate is restricted 
by the Constitution in only two respects; just compensation must 
be paid for.the private property taken, and the use for which it 
is taken must be public. People v. Adirondack R. Co. 160 N. Y. 
225, 54 N. E. 689, affirmed 176 U. S. 335, 44 L. ed. 492, 20 Sup. 
Ct. Rep. 460; Joslin Mfg. Co. v. Providence, 262 U. S. 668, 67 
L. ed. 1167, 43 Sup. Ct. Rep. 684. 

The order of the appellate division should be affirmed, with 


costs. 


Cardozo, C. J., and Pound, Andrews, and Kellogg, JJ., con- 
cur. 

Crane, J., dissents on the ground that the act, § 624, subdivi- 
sion 3, of the Conservation Law, is unconstitutional. 

Lehman, J., not sitting. 

Order affirmed. 





UNITED STATES DISTRICT COURT, SOUTHERN DISTRICT OF 
NEW YORK. 


INTERBOROUGH RAPID TRANSIT COMPANY 
v. 
JOHN F. GILCHRIST et al. 
[E 44-229.] 
(— F. (2d) —) 


Appeal and review — Injunction — Ancillary action. 
1. Proceedings were stayed in a lower court as to all matters af- 


P.U.R.1928D. 
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fected and involved in an appeal taken from an interlocutory order dur- 
ing the pendency of such appeal, p. 206. 
Appeal and review — Injunction pending termination of appeal. 

2. Any attempted enforcement by a Commission of any order in- 
volving the question of rates, such as an order directing the lengthening 
of subway platforms, or the supply of additional cars, constitutes an in- 
terference with the exclusive control of the subject matter for which an 
appeal has been removed to an appellate tribunal upon an alleged com- 
plaint of confiscation, p. 207. 

Injunction — Modification — Related subject matter. 

3. A motion to modify a preliminary injunction order obtained by 
a utility restraining the Commission from prosecuting actions in State 
Courts regarding the same subject matter as the principle cause in Fed- 
eral Courts was denied where the Commission order sought to be ef- 
fected could not be enforced or complied with until after the appeal 
would be finally determined, p. 208. 


[July 11, 1928.] 


Morton by Transit Commission to modify preliminary in- 
junction order restraining it from presenting action in New York 
State Courts; denied. 

Appearances: Samuel Untermyer and C. D. Williams, for 
the defendant Transit Commission and the motion; William L. 
Ransom and Jacob H. Goetz (James L. Quackenbush, solicitor), 
for the plaintiff Interborough Rapid Transit Company, in op- 
position. 


Bondy, District Judge: [1] An appeal from the order of 
which modification is sought is now pending in the United States 
Cireuit Court of Appeals. The plaintiff contends that this appeal 
operates as a stay of all proceedings in this court affecting any 
matters involved in the appeal. 

Though the authorities cited in support of this contention 
are not directly in point, they do hold that when an appeal is 
perfected, the subject matter involved is removed to the ap- 
pellate tribunal and that action by the lower court affecting mat- 
ters involved on the appeal is stayed. Section 227 of the United 
States Code, providing, among other things, for appeals from 
interlocutory orders, granting or refusing applications for in- 
junctions, states that such appeals “shall take precedence in the 
appellate court,” and that “The proceedings in other respects in 


the District Court shall not be stayed during the pendency of such 
P.U.R.1928D. 
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appeal, unless otherwise ordered by the court, or the appellate 
court or a judge thereof.” 

This language clearly indicates that, as to matters involved 
in an appeal taken from an interlocutory order, proceedings are 
stayed. 

Furthermore, no change in conditions has been shown and no 
facts other than those stated on the original motion are alleged. 
There, therefore, does not appear any reason why the original 
order should be changed. 

It may be observed that the order does not, nor was it in- 
tended to interfere with any regulatory or supervisory power of 
the Transit Commission under the Rapid Transit Act, Public 
Service Commission Law or contract No. 3. 

The Transit Commission is not enjoined from making any in- 
vestigations into rates or service or from making any adminis- 
trative orders with reference thereto so long as it takes no action 
in any court which will interfere with the control by this court 
over all material issues of fact and law raised by the original bill 
filed herein. 

[2] While the mere making of orders by the Transit Commis- 
sion would not be considered as an interference with the primacy 
and exclusive control of the subject matter of this litigation by 
this court any attempted enforcement through another court of 
any order which involved, directly or indirectly, the question of 
rates certainly would constitute such interference. The at- 
tempted enforcement of an order directing the lengthening of 
platforms, or the attempted enforcement of the threatened order 
directing the supply of additional cars, would constitute such 
interference because they are alleged to be, and actually are, 
closely connected with the alleged confiscation of which the 
plaintiff complains. 

An action brought merely for the purpose of obtaining the con- 
struction of provisions of contract No. 3 as to what constitutes 
operating expenses would not interfere with this court’s jurisdic- 
tion so long as no attempt is made to enforce the order. 

Neither did this court by its order intend to prevent defend- 
ants from commencing any proceeding to obtain a stay in this 


court, pursuant to the provisions of § 380 of the Code. 
P.U.R.1928D. 
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There is no evidence that any such proceeding ever has been 
contemplated. Had such proceeding been in contemplation, 
modification of the order could have been sought and readily 
obtained. 

In any event, the application before the Statutory Court has 
been finally heard and determined and the right to obtain any 
such stay, therefore, has lapsed. 

[3] Moreover, orders to extend platforms and furnish addi- 
tional cars could not be complied with nor enforced by legal 
proceedings antil long after the pending appeal will have been 
reached for argument, and until long after the matters in con- 
troversy will have been judicially determined. 

The motion to modify, therefore, is denied. 





CALIFORNIA RAILROAD COMMISSION, 


RE CALIFORNIA WATER SERVICE COMPANY. 
(Decision No. 19467, Application No. 13514.) 


Security issues — Jurisdiction, powers, and duties of Commission. 

1. One of the most important functions entrusted to the Commis- 
sion is that of regulating and supervising the issuance of public utility 
securities, p. 211. 

Security issues — Purpose — Excessive purchase price. 

2. The issue of securities to permit payment for utility property of 
a price in excess of its actual or estimated cost depreciated without ex- 
planation therefor was held to be unsound finance and contrary to pub- 
lic interest, p. 211. 

Sale — Factors for consideration — Depreciation. 

3. Consideration must be given in a transfer of utility property 
to the fact of accrued depreciation since the purchasing company tiec- 
essarily assumes the responsibility of replacing the properties ac- 
quired, p. 211. 

Security issues — Amount — Reproduction cost new. 

4. A reproduction cost new estimate should not be used as a basis 
for refinancing capitalization in view of the serious effect slight varia- 
tions in the prices of materials and supplies might have on the equities 
possessed by common stockholders, p. 211. 

Security issues — Amounts and basis — Nonfluctuating values. 

5. Public utility securities should be based upon sound, conserva- 

tive, and, in so far as possible, nonfluctuating values, p. 211. 
P.U.R.1928D. 
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Security issues — Amount — Interpretation of sale approval order. 
6. A contention that a former order of the Commission authorizing 
the sale and purchase of public utility plants misled a purchasing util- 
ity into believing it was authorized to issue a certain total amount of 
securities, was held to be without merit where the order expressly speci- 
fied that reported expenditures therein were not thereby approved, and 
also declared that the Commission was then engaged in examining the 
financial statements and valuations of the properties, p. 212. 
Security issues — Factors affecting issuance — Earning. 

7. A recapitalization of operating properties upon a basis which 
would show a return of only 3 or 4 per cent upon the common stock is 
not in the public interest, p. 214. 

Valuation — Water rights — Failure to file statement. 

8. No allowance was made for value of an alleged water right 
claimed by a water utility under a 25-year contract with an electric 
utility and already approved by the Commission where a statement as 
to the amount of water the electric company was under obligation to 
deliver thereunder was not filed with the Commission as required by the 
approving order, which had no further knowledge of the amount of 
water so to be delivered, p. 215. 

Valuation — Water rights — Amortization of contract terms. 

9. The value of a water right arising under a contract for a term of 
years is necessarily dependent upon the life of the contract and should 
be amortized over the term thereof, since, at the close of the period in 
question, the value of the alleged “water right” would be zero, p. 215. 

Security issues — Basis — Going concern value. 
10. An item for an alleged going concern value was considered im- 
proper for capitalization purposes and was eliminated, p. 216. 


Valuation — Working capital — Water utility. 
11. The authorization of securities to produce an allowance for 
working capital to approximately 9-months’ operating expenses was 
held unwarranted and disallowed, p. 217. 


Security issues — Powers of Commission — Consolidation. 

12. The Commission will not determine the amount of securities 
which may be delivered to any particular utility vendor in payment 
but will fix the maximum amount which may be issued for all of the 
properties involved in a consolidation of several properties, and the is- 
suance of securities therefor, p. 218. 


Security issues — Condition — Clear title to property. 

13. It was required as a condition precedent, or concurrent with 
security issuance that the purchaser of utility property acquire, free 
and clear from all encumbrances, all of the properties or stock (except 
cash for working capital) described directly or indirectly in the ap- 
plication, p. 218. 

Security issues — Excessive sale price. 

14. Purchasers of operating public utility properties who have de- 

sired or agreed to pay more for certain properties than has been found 
P.U.R.1928D. 14 
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reasonable or proper to allow in the form of securities, should be re- 
quired to charge such overcost to surplus, p. 219. 
Security issues — Excessive purchase price — New corporation. 

15. A new corporation having no surplus and which had agreed to 
pay more for utility properties than had been found reasonable or 
proper to allow in the form of securities, was required to charge such 
overcost to a suspense account from which all charges should be amor- 
tized by deductions from gross corporate income, or by charges to sur- 
plus later acquired, p. 219. 

Security issues — Ratio to cost or value — Mortgage provisions. 

16. A provision in a mortgage and/or deed of trust that additional 
bonds may be certified by the trustee in amount equal to not exceeding 
80 per cent of the cash cost or the fair value, should be modified so that 
the trustee may not certify bonds in excess of 60 per cent of said cash 
cost or fair value, whichever is less, p. 219. 


- [March 12, 1928.] 


AppuicatTion of water company for authorization of security 
issues and for approval of utility properties; sale and security 
issues approved. 


Appearances: McCutchen, Olney, Mannon and Greene, and 
Garrett McEnerney, for applicants; Arthur H. Garland, Deputy 
Commissioner of Corporations; E. F. Brittan, City Attorney for 
city of Bakersfield; Loren A. Butts, City Attorney for city of 
Fresno and city of Visalia; J. L. Johnson, City Attorney for city 
of Stockton. 


By the Commission: 
Opinion and Order on Reopening. 


On December 23, 1927, we issued our Decision No. 19161, 
P.U.R.1928C, 516, herein, granting authority to applicant Cali- 
fornia Water Service Company to issue certain securities for the 
purpose of capitalizing certain properties to be acquired by the 
purchase (also authorized) of a number of water distributing 
systems in this state. On January 12, 1928, this applicant filed 
a petition for rehearing, in which it attacked the validity of 
this order upon numerous grounds, most important among which 
is a direct challenge and attack upon our policy—long adhered 
to and fully matured—of basing authorization for the issuance of 
securities upon the actual cost of public utility properties, or, in 


the case of the refinancing of existing properties, upon the actual 
P.U.R.1928D. 
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or estimated cost, less accrued depreciation, but including pres- 
ent value of land. We did not grant to this applicant authority 
to issue the total amount of securities which it asked permission 
to issue, but based our order upon this policy. 

[1, 2] One of the most important functions which the legisla- 
ture has entrusted to this Commission is, in our opinion, this 
function of regulating and supervising the issuance of securities 
by public utilities. From its very inception this Commission 
has pursued a most conservative policy in this regard, scrutiniz- 
ing with great care all projects calling for the distribution of such 
evidences of ownership or indebtedness to the public. Not only 
have we heard no complaint against this policy from the public 
utility companies of this state, but it appears to have mei with 
the general approval of both the companies and the public. Un- 
der it California utilities have enjoyed an unprecedent develop- 
ment, and the general confidence in their securities is disclosed 
by their enviable position on the security markets. Our policy 
in this regard has, in our opinion, met the pragmatic test. 

In the present instance we are dealing with an applicant which 
represents persons from without this state who are desirous of in- 
vesting in California public utility water systems, but we do not 
feel that this is, in and of itself, cause for departing from our 
general practice in this regard. Our former order in this case 
contained no new pronouncement, nor did it establish a new doc- 
trine. This applicant has not been treated, nor will it be treated, 
in any manner otherwise than other applicants appearing before 
this Commission. We believe that an adherence to our established 
policies will redound as well to the benefit of the public utility 
enterprises of this state as to that of their consumers and the 
holders and purchasers of their securities. To hold otherwise 
would, in our opinion, throw open the door to methods of finane- 
ing which we consider to be unsafe as well as unsound, and for 
this Commission now to do so simply because someone in seek- 
ing to acquire operating public utility property has, for reasons 
of his own, seen fit to agree to pay for such property more than its 
actual or estimated cost, depreciated, would, in our opinion, be 
neither sound finance nor in the public interest. 

[3-5] We believe that in such a case consideration must be 
P.U.R.1928D. 
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given to the fact of accrued depreciation since the purchasing 
company necessarily assumes the responsibility of repiacing the 
properties which it proposes to acquire, while to allow the ecapital- 
ization of such depreciated property as though no depreciation 
had occurred would eventually result in gross overcapitalization 
of such property. And if we were to base refinancing capitaliza- 
tion upon an estimated “reproduction cost new” as is urged by 
applicant, a situation would be created in which even slight 
variations in the prices of public utility materials and supplies 
might quickly wipe out a part or even the whole of the equities 
possessed by common stockholders. Indeed, this might easily go 
to the extent of seriously impairing the security of bondholders. 
That such a situation would be detrimental to the interest of the 
investing public, and, therefore, to the real interest of the public 
utilities themselves and their consumers can hardly be ques- 
tioned. Public utility securities should, in our opinion, be based 
upon sound, conservative and, in so far as possible, nonfluctuating 
values. Only by adhering to such a policy can the stability req- 
uisite for such securities be established and maintained.’ 

[6] In order to avoid a result which we firmly believe would 
react to the serious detriment of the public, be it the consuming 
or the investing public, we are constrained in this, as in other 
like cases of refinancing, to adhere to the principles which we 
have above set forth. We believe these principles to be sound 
from the financial standpoint, and we further believe that to use 
any other method in such a case would eventually but invite re- 
sults detrimental to the public interest. 

The facts involved in this proceeding have been stated at con- 
siderable length in our former orders herein (Decision 18084, 
dated March 21, 1927, and Decision 19161, dated December 
23, 1927, supra, referred to hereinafter as the “March order” 


1In this connection see Re Southern Counties Gas Co. 16 Cal. R. C. R. 799, 
802; Re Harbor City Water Co. 21 Cal. R. C. R. 638; Re Shasta Transit Co. 
24 Cal. R. C. R. 165, 169; Re Golden Gate Ferry Co. 28 Cal. R. C. R. 268, 
270, P.U.R.1927A, 525; Re Peerless Stages, 30 Cal. R. C. R. 346. See, also, 
Re Riverton & P. Water Co. (N. J.) P.U.R.1918B, 240; Re Pennsylvania 
Water Service Co. (Pa.) P.U.R.1927E, 656; Re United Electric Power Co. 
(R. I.) P.U.R.1928B, 641; Re Metropolitan Edison Co. (Pa.) Application 
Docket Nos. 16,122-16,132, April 3, 1928. 7 
P.U.R.1928D. 
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and the “December order” respectively). In brief, this is an ap- 
plication by which a number of operators of public utility water 
corporations, as defined in the Public Utilities Act, seek to sell, 
and California Water Service Company seeks to acquire their sev- 
eral piants or systems, either by direct purchase or through the 
purchase of outstanding securities. The securities which Cali- 
fornia Water Service Company seeks to issue for these purposes 
total $13,659,300 par value. In our former decisions we treated 
the several requests included in the original application herein, 
and the several supplemental applications which have been filed, 
as a single problem. We shall follow that course in this decision, 
believing it preferable to the separate and distinct treatment of 
the several applications in this matter, which has been suggested 
by applicant. No question is now raised as to the validity of that 
portion of our former orders authorizing the sale and purchase of 
these public utility plants, the sole attack upon our December 
order being upon that portion dealing with security issuance. 

Applicant contends, however, that it was misled by our March 
order into believing that it would be authorized to issue a cer- 
tain total amount of securities for the original group of proper- 
ties, for the purchase of which authorization was asked in the 
original petition herein. In our opinion this contention posses- 
ses no merit. Not only was it stated in our March order that it 
should not be inferred that the Commission then approved the 
various items of reported expenditure or found the same to be 
reasonable, but it was declared that representatives of this Com- 
mission were then engaged in examining the valuations of the 
properties and the financial statements submitted by applicants, 
and in the order granting preliminary authority to transfer the 
properties then in question and the immediate issuance of not ex- 
ceeding $2,000,000 par value of common stock, it was added that 
our final order in the matter would be entered after our represent- 
atives had concluded such examination. Paragraph 7 of the or- 
der included in said decision, specifically held open for further 
determination the matter of the total security issuance which 
might eventually be authorized. If contracts have been made 
based upon the supposition that securities in the total amount 
then claimed would be authorized against the purchase of these 
P.U.R.1928D. 
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original properties, they must, in our opinion, have been made 
in contemplation of this plain reservation and declaration on the 
part of this Commission. In any event we do not believe that 
such contracts or their execution are of significance herein. 

[7] Appraisals of the properties referred to in this proceeding 
were made on behalf of applicant by the Loveland Engineers, 
Ine., and were introduced as Exhibits 13-A, 13-B, 13-C, 14, 15 
and 16. The appraisal of the Tuxedo Water Company properties 
is to be found in Application No. 13848. For the year ending 
October 31, 1927, this applicant reports operating revenues on 
these properties at $1,888,760.16, and nonoperating revenues of 
$9,005.06. Net operating income is reported at $866,075.61. 
Upon this basis the recapitalization of these operating properties 
upon applicant’s suggested basis, would show only a return of 3 
per cent or 4 per cent upon the proposed common stock, a result 
which wo do not believe would be in the public interest. We 
shall allow the issuance of securities upon the purchase of all of 
the publie utility properties mentioned in the original and the 
several supplemental applications herein, in the amount of $10,- 
515,300 to produce a net total of $9,588,811.53. This amount 
has been determined as follows: 

Estimated historical cost by Loveland Engineers: 


$10,353,439.00 





Physical properties .........es+eee0- CSREES aE DON 56/0 a Ses 
Land, present value ....ccccccccccccsccece $662,598.00 
Other properties ............ $008 s00 wees 9,690,841.00 
Additions to January 1, 1927 .......cccccsccccccccccces 50,485.00 
Preliminary expense ......... OTTTTeT TTT Tere TTT TTT TT 86,000.00 
OPERMIBALION GEPOBNS on 6s cdcccercvcsocccscccceoccceee ° 276,000.00 
CG GE CO THIIIOE: ov hasan civccncdiiveesdeen 20,345.00 
er ee ee eee eee en re 496,000.00 
Cost of seurching land titles .....0.cccscccccccvcccccces 35,598.00 
Se GINO “GND: sic od vss edhe es se decews ec evnenese<s 1,745,000.00 
Adding materials and supplies ........0..-eeeeeeeseeees 166,481.00 
Working capital .. .cccccccccccccccccccccecececce eveeee 150;000.00 
BSublotal .nccoccccccccssccccessccce ereeeeesenens $13,379,348.00 
Cost of additions ....cccccccccccsccccccccccccccccccces 315,050.53 
NE 58 Siu tes Koc exwasieViass webeewabas $13,694,398.53 
Working capital which company provides for in proposed 
security issue in addition to Loveland’s ............... 465,000.00 
Grane tated ..ccccsccdsepuccesves evccecces eoee-- $14,159,398.53 


Deductions which Railroad Commission believes should be 


made: 
P.U.R.1928D. 
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Water rights ......sccoces hi sable ella a worm $281,436.00 
ey WE WHS ov on kc ccassccedsscncoccnss 1,745,000.00 
Difference between Commission’s engineers esti- 

mate of historical cost and Loveland on prop- 


erties contained in Exhibit 13-C ............ 754,354.00 
bo Ss ee men eer 465,000.00 
Organization and preliminary expense reduced 
ME CC Ce eee 150,000.00 
Accrued depreciation ....cccsccscssccccccsess 1,174,797.00 
———— 4,5 70 587.00 


$9,588,811.53 


The various deductions which we have made from the estimates 
of the Loveland Engineers should be explained. 


Water Rights. 

[8,9] In a number of former proceedings involving the fixing 
of rates we have heretofore considered what allowance, if any, 
should be made for alleged water rights of certain of the com- 
panies whose properties are here under consideration. Such 
determinations have been considered in fixing the amount to be 
allowed to cover the item of water rights herein.* We have al- 
lowed the item of $8,000 claimed for such rights in general, and 
we have included an item of $28,333 for the alleged water rights 
of the Livermore Company. This action should not, however, 
be assumed as a final finding of the value of such rights, or of an 
approval of the theory upon which this estimate was based. We 
have eliminated the item for “prospecting for water” in the case 
of the Hermosa-Redondo system. In the case of the Oroville 
properties the Loveland Engineers estimated the value of water 
rights at $80,000, upon the ground that the California Water 
Service Company possesses, under a 25 year contract with the 
Pacific Gas & Electric Company, the right to obtain a certain 
quantity of water for use in connection with these properties 
free of charge. In our Decision No. 18101, dated March 24, 
1927, in Application No. 13429 we approved this contract sub- 
ject to the provision that there be submitted to this Commission 
for approval the quantity of water which the Pacific Gas & Elee- 
tric Company will be obligated to deliver to California Water 
Service Company thereunder. To date we have not been fur- 

2See Re Petaluma Power & Water Co. 29 Cal. R. C. R. 125; Re Belvedere 
Water Co. 19 Cal. R. C. R. 705, P.U.R.1917A, 210; Re Port Costa Water 


Co. 22 Cal. R. C. R. 909. 
P.U.R.1928D. 
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nished with any such statement, nor have we been requested to 
enter an order approving the amount of water which the Pacific 
Gas & Electrie Company must deliver to the California Water 
Service Company. In view of the fact that we have no knowledge 
of the amount of water so to be delivered, we refrain from recog- 
nizing herein an alleged water right value in the amount of 
$80,000 attaching to the Oroville properties. It should be added 
that, even if any value were to be recognized therefor, it would 
necessarily be dependent upon the life of the contract and should 
be amortized over the life thereof, since, at the close of the period 
in question, the value of such alleged “water right” would be 
zero. While we are willing to allow for water rights the amounts 
herein indicated, it should be understood that such allowance is 
for the purpose of this proceeding only. 


“Going Concern Value.” 

[10] This Commission has never heretofore allowed the 
capitalization of potential values, nor has it permitted publie 
utilities after a period of operation to refinance or recapitalize 
their properties upon such a basis that the outstanding securities 
thereof would be increased to reflect an alleged “going concern 
value” claimed to have been established subsequent to the con- 
struction of the properties in question. In this proceeding we are 
asked to recognize for capitalization purposes such an alleged 
““going concern value” in the amount of $1,745,000. This item 
we consider improper for capitalization purposes, and it has been 
eliminated. 


Historical Cost Estimates. 

The difference between the estimated historical cost of the 
physical properties (original group of properties) as submitted 
by the Loveland Engineers and as submitted by our engineers 
was $754,354. For the purpose of this decision, as far as the 
original group of properties is concerned, we have accepted the 
estimate of historical cost of physical properties submitted by 
our engineers. Since they made no estimate of the historical 
cost of the physical properties of the Belvedere Water Corpora- 
tion, the Petaluma Power & Water Company properties, the 


Tuxedo Water System, the Montebello properties, or the East- 
P.U.R.1928D. 
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mont Park Water System, we have in these instances accepted 
the historical cost estimates of physical property as submitted by 
the Loveland Engineers. 


Materials and Supplies and Working Capital. 

[11] We have included in the total of $9,588,811.53 the sum 
of $166,481 to cover materials and supplies and $150,000 for 
working capital, a total of $316,481. These are the allowances 
for such items which were made in the Loveland Engineers’ re- 
port. We are requested herein to authorize the issuance of se- 
eurities to produce additional working capital in the amount 
of $465,000, or a total, when added to the above items, of $781,- 
481. This would be the equivalent of approximately nine 
months operating expense and, in our opinion, such an allowance 
is unwaranted. We will allow the amount of $316,481 above 
stated. 


Organization Expense. 

There is included in applicant’s estimated historical cost of 
these properties an item of $362,000 for preliminary expense 
and organization expense, and the same amount has been included 
in the estimate of reproduction cost new. Our experience with 
these companies leads us to conclude that they did not incur any 
such expense for organization purposes. We have, therefore, re- 
duced this item to $212,000, which amount we consider to be a 
liberal allowance to cover any such expenses actually incurred. 


Accrued Depreciation. 

At the hearing of J anuary 28th, last, it was argued that we 
erred in deducting an item of $1,056,745, which was the sum 
reported by the Loveland Engineers as the accrued depreciation 
upon these properties. It is alleged that this error arose from 
the fact that for the original group of properties we used the esti- 
mated historical cost submitted by our engineers, whereas we ac- 
cepted the accrued depreciation item on the estimated historical 
cost submitted by the Loveland Engineers. It is true that this 
was done, but such action was in fact in favor of this applicant to 
the extent of $115,000. Inasmuch, however, as exception has 
been taken to this method of procedure we will, in this opinion, so 
far as the original group of properties are concerned, use the ac- 
P.U.R.1928D. 
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crued depreciation figure reported by our engineers, and we will 
use the accrued depreciation item reported by the Loveland En- 
gineers in reference to the other properties. This results in a de- 
duction for accrued depreciation of $1,174,797 instead of the 
$1,056,745 appearing in Decision No. 19161, P.U.R.19280, 
516. 

We will allow 60 per cent of the herein authorized securities 
to be obtained through the issuance of 5 per cent bonds, 20 
per cent through the issuance of 6 per cent cumulative pre- 
ferred stock and 20 per cent through the issuance of common 
stock. Our order will provide that the bonds so authorized shall 
be sold to net not less than 92 and accrued interest, and that the 
preferred and common stock shall be sold to net not less than 
90 per cent of par value to the applicant. On this basis appli- 
cant, in order to realize the net total amount of $9,588,811.53 
above mentioned, would have to issue a par value of $6,254,000 
of such bonds, of $2,150,600 of such preferred and $2,130,700 
of such common stock. The total par value of securities the is- 
suance of which we will herein authorize is, therefore, $10,515,- 
300. 

[12] In the second amended application herein it is recited 
that securities or cash will be delivered in payment for the prop- 
erties of Belvedere Water Corporation. We will not herein de- 
termine the amount of securities which may be so delivered. In- 
stead, our order will fix the maximum amount of securities which 
this applicant may issue for all of these properties and will pro- 
vide that said securities may be sold for cash and such cash used 
to pay for properties or stock, or that a portion of these author- 
ized securities may, at its option, be used by California Water 
Service Company to pay for the properties of Belvedere Water 
Corporation. 

[13] We will require that, as a condition precedent to, or 
concurrently with the issuance of the said securities, the Cali- 
fornia Water Service Company shall acquire free and clear of all 
encumbrances all of the properties or stock (except the cash for 
working capital mentioned above) described directly or indi- 
rectly in this application. We do not in any respect take it up- 
on ourselves nor attempt to fix the price which may be paid for 
P.U.R.1928D. 
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these properties by the purchaser. We recognize that it would 
seem to appear from the record of this proceeding that someone 
has agreed to pay more than the above amount for this property 
or stock. As to any such alleged agreement we made no pro- 
nouncement. 

[14, 15] In the past, where purchasers of operating public 
utility properties have desired or agreed to pay more for such 
properties than we have found it reasonable or proper to allow 
in the form of securities, we have required the purchasing com- 
panies to charge such overcost to surplus.* If, in the present in- 
stance, this purchaser desires to pay or does in fact pay more 
than the amount realized from the sale of the securities herein 
authorized for the properties or stock of the several companies 
here in question, the difference between said amount and such 
price as the vendee may actually pay must, therefore, be obtained 
in some manner other than through the issuance of such author- 
ized securities. Since this applicant is a new corporation pos- 
sessing as yet no surplus we will provide that any such overcost 
shall be charged to a suspense account from which account all 
such charges shall be amortized by deductions from gross corpo- 
rate income, as that term is used in our annual report forms, or 
by charges to surplus. 

[16] There has been filed in this proceeding a copy of the 
proposed mortgage and/or deed of trust (Exhibit 4) which Cali- 
fornia Water Service Company asks permission to execute to se- 
cure the payment of an authorized bond issue of $25,000,000. 
We have examined the proposed mortgage and/or deed of trust 
and feel that it should be modified in several particulars. As it 
now reads, it provides that after the issuance of the initial series 
of bonds, additional bonds may be certified by the trustee subject 
to the conditions set forth in the instrument in amount equal 
to not exceeding 80 per cent of the cash cost or the fair value, 
should such fair value be less than the cash cost of property con- 
structed or acquired subsequent to February 1, 1927. This pro- 


8 See Re San Diego Consol. Gas & E. Co. 10 Cal. R. C. R. 230, 236 and 12 
Cal. R. C. R. 481, 485; Re Tuolumne County Electric Power & Light Co. 
(Cal.) P.U.R.1928C, 31, and Re So. California Edison Co. Decision No. 19413, 
Application No. 14332, Feb. 25, 1928. ae iss 
P.U.R.1928D. 
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vision we believe should be modified so that the trustee may not 
certify bonds in excess of 60 per cent of said cash cost or fair 
value, whichever is less. There should also be eliminated from 
the mortgage and/or deed of trust Article 9, which gives certain 
immunity to incorporators, stockholders, officers, and directors. 
The elimination of Article 9 necessitates a corresponding change 
in the form of the bonds. 

Before determining whether § 8 of Article IIT or subdivision 
one (1) paragraph B under § 3 of Article II should be modified 
or eliminated, we desire to be furnished with a statement show- 
ing that an expenditure of an amount equal to 9 per cent of the 
gross revenue is sufficient for the proper maintenance and re- 
placement (depreciation of the properties), when such replace- 
ment becomes necessary. True, the 9 per cent represents the 
minimum amount that must be expended for such purposes, but 
occasionally the minimum becomes the maximum in actual prac- 
tice. A revised copy of the proposed mortgage and/or deed of 
trust should be filed with the Commission. 





ILLINOIS COMMERCE COMMISSION, 


RE ILLINOIS GAS ASSOCIATION, 
[No. 12184.] 


RE WESTERN UNITED GAS & ELECTRIC COMPANY. 
[No. 17401.] 


Service — Complaints against heating quality — Gas. 

1. It was assumed that valid complaints as to the quality of gas 
following a reduction of heating value would be general throughout a 
distribution system, and many complaints emanating from the same 
section were laid to clogged conditions of distribution mains in that 
locality where there was evidence of such conditions existing, p. 233. 

Service — Variations of B.T.U. contents — Gas, 

2. It is not necessary for the Commission to determine whether 
variations of the consumption of gas increasing inversely as B.T.U.’s 
are decreased actually occur in practical distribution, although such 
variations might exist under laboratory conditions, where the principal 
question for determinaion is whether or not a satisfactory service is 
being rendered, p. 235. 
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Service — Reduction of heating units — Gas. 

3. A reduction of heating units supplying gas was held to work 
to the advantage of consumers where there was evidence that there 
was less variation in the heating value due to condensation and subse- 
quent evaporation which resulted in greater uniformity of pressure, 
p- 235. 

Service — Gas — Economies resulting from B.T.U. reduction. 

4. A reduction of B.T.U. content in the supply of gas was allowed, 
to encourage the use of coal mined within the state unfit to produce 
gas of higher value or the usual by-products of other classes of coal 
where great economies of production and distribution could thereby 
be effected and the general service was not impaired, and where in- 
creased rates would be necessary if a higher standard were required, 
p. 236. 

Service — Gas — Reduction of B.T.U. contents. 

5. A general departure from a Commission rule requiring a B.T.U. 
content of 565 per cubic foot of gas was not permitted where one 
company in order to take advantage of the economies resulting from 
the use of domestic coal was allowed to reduce the same to 480 B.T.U. 
in view of the fact that different companies were in different locations 
and situations with regard to coal supply or the manner of its ship- 
ment, p. 236. 

Constitutional law — Confiscation — Reparation — Reduction of 
B.T.U. contents. 

6. Reparation by a gas company to consumers of the proportional 
difference between 480 B.T.U. gas served over a trial period prior to 
a Commission order permitting such a reduction from the regular stand- 
ard of 565 B.T.U.’s per cubic foot was held unwarranted where it would 
reduce the earnings of the corzpany below a fair rate of return and 
result in violation of its constitutional rights, p. 240. 


[May 17, 1928.] 


Apriication of Illinois Gas Association for revision of Com- 
mission rule setting heating standards for gas service; dismissed 
upon motion. 

Prririon of Western United Gas & Electric Company for 
modification of Commission rule setting heating standard for 
gas service; petition granted and rule modified in accordance 
with opinion. 


By the Commission: On February 14, 1922, the Illinois 
Gas Association, which is an association composed of companies 
engaged in the business of furnishing gas to consumers within 
the State of Illinois, filed its petition with this Commission, 


wherein and whereby it seeks the modification of § A of Rule 
P.U.R.1928D. 
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20 of General Order 66, which was adopted by the Public 
Utilities Commission of Illinois on December 1, 1920, and 
became effective January 1, 1921. This rule reads as follows: 

“Heating Value.—Each utility furnishing manufactured gas 
shall supply gas which at any point at least one mile from the 
plant, and tested in the place where it is consumed, shall have a 
monthly average total heating value of not less than 565 B.T.U. 
per cubic foot, and at no time shall the total heating value of the 
gas at such point be less than 530 B.T.U. per cubic foot. 

To arrive at the monthly average total heating value, the re- 
sults of all tests made on any one day shall be averaged and 
the average of all such daily averages shall be taken as the 
monthly averages. 

In ease gas is carried by mains at 5 pounds pressure or over 
per square inch, there shall be an allowance in the service of 
such high pressure district of 35 B.T.U. per cubic foot in the 
monthly average, and the minimum heating value shall not fall 
below 520 B.T.U. per cubic foot. No utility shall lower its 
present standard of heating value without first obtaining in writ- 
ing the consent of the Commission.” 

The petition alleges that the rule is unreasonable; that it has 
become increasingly difficult for gas companies to procure coal 
and oil for the purpose of manufacturing gas of uniformity as 
to grade so as to enable gas companies to comply with the pro- 
visions of the rule; that increasing demands for the products 
of crude oil limit the supply of oils that can be used in the mak- 
ing of water gas; that the supply of oil is being reduced and that 
the prices are increasing and that in consequence of which the 
cost of making gas is increasing ; that because of the requirements 
of the rule it is necessary to enrich gases with vapors, such 
as benzol, toluol, and naphthalene, all of which cause complaint 
on the part of consumers of gas, and none of which are of any 
practical value to consumers of gas; that such vapors condense 
under certain conditions of temperature or pressure, causing 
deposits of liquids and solids in mains and service pipes, and 
that under other conditions they evaporate and because of such 
condensation and evaporation uniformity of heat units cannot be 


obtained. The petition also alleges that better and more satis- 
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factory service would be provided with gas of lower heating value 
because thereby such vapors would be eliminated, thus doing 
away with this cause for complaint. The petition also alleges 
that the decrease of heat unit value will not increase consumption 
of gas by consumers, and that by reason of improvements in the 
gas making industry the manufacture of gas at central plants 
and distribution over wide areas has been developed; that such 
gas is pumped under high pressure to places remote from the 
place of manufacture; that the application of pressure causes 
condensation, causing variations of heating value which causes 
complaints, and that it is the opinion of the petitioner that this 
cause of complaint would be eliminated by reduction of heat unit 
values. 

The Commission proceeded to the taking of testimony on 
March 8, 1922, and on March 23, 1922. The petitioner was rep- 
resented by B. B. Alschuler of Aurora, Illinois, as its attorney, 
and offered the testimony of experts in the gas-making industry, 
of university professors of chemistry and chemical engineering 
and of engineers. The testimony was very exhaustive and led the 
Commission to the belief that the allegations of the petition were 
principally true. No order was entered on the petition until 
January 27, 1925 (see P.U.R.1925D, 16) at which time an 
crder was entered in which the Commission diseussed the sub- 
ject matter and stated that in its opinion a test of gas of reduced 
heat unit value would be advisable, and accordingly it ordered 
Western United Gas & Electric Company, a utility manu- 
facturing gas at its central plant near Joliet and supplying gas 
in about sixty-five municipalities, the farthest being approxi- 
mately eighty miles from the point of manufacture, and which 
company was equipped to furnish coal gas and water gas, and 
which company’s operations were more varied than that of any 
other utility in the state, to reduce the heat value of its gas to 
not less than 450 B.T.U. per cubic foot, such procedure being 
solely for experimental purposes, and the order further provided 
the conditions under which the operations of the company with 
respect thereto should be carried on. The order suspended the 
aforesaid rules in their application to the said Western United 


Gas & Electric Company, and required the company to file its ac- 
P.U.R.1928D. 
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ceptance of the order within fifteen days, setting forth the stand- 
ard which would be established by the Company. This acceptance 
was filed by the company, and it established as its standard 
480 B.T.U.’s per cubic foot at the plant. The order contained 
further provisions with respect to variation from standard and 
pressure, and required the company to make reports periodically 
to the Commission of its operations under the newly established 
standard. The company was also required to make suitable ad- 
justments of the gas burning facilities of its customers. 

Since the establishment of said 480 B.T.U. standard by said 
company, it has served gas of that standard. Reports were filed 
as required by the provisions of the order. On May 5, 1926, an 
order was entered requiring Western United Gas & Electric Com- 
pany to return to the standard provided in General Order 66, but 
this order was subsequently set aside and the Commission pro- 
ceeded to the taking of testimony with respect to the operations 
of the Western United Company under the 480 B.T.U. stand- 
ard. 

On June 4, 1927, Western United Gas & Electrie Company, 
by B. P. Alschuler, its attorney, filed its petition wherein and 
whereby it prayed modification of the aforesaid rule with re- 
spect to its operations, and that it be permitted and authorized 
to serve gas of 480 B.T.U. standard at its plant, with suitable 
provisions for drop in B.T.U.’s at distant points, and this ease 
was given number 17401 by the Commission, and hearings have 
been had in both said case and the aforesaid case numbered 
12184, the cases being consolidated for the taking of testimony. 
An order was likewise entered making the record of case 12184 
a part of the record in said case 17401, and hearings have pro- 
ceeded on said petitions jointly since said time. On January 
28, 1927, appearances were entered in said case 12184 by 
counsel and by Professor E. W. Bemis on behalf of the city 
of Chicago; by G. A. Green, on behalf of St. Charles; Arthur 
A. Huebsch, for Melrose Park; Frederick Dickinson, for Win- 
netka; Charles H. Jackson, for Wilmette; Walter Holt, for 
Hazelerest; Levi H. Fuller, for Oak Park; O. E. Jackson, for 
Kenilworth ; Farwell Winston, for Lake Forest; Willis Melville, 


for Brookfield; W. C. Woodward, for Marengo; H. Kaul, for 
P.U.R.1928D. 
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Forest Park, and Walter S. Underwood, for Wheaton. In all 
of these, appearances were by objectors. These appearances were 
entered following telegrams being sent to municipalities through- 
out the state by the counsel representing the city of Chicago. 
The Commission was in receipt of many telegrams from city 
officials throughout the state, seemingly based on the impression 
that this was a proceeding whereby an attempt was being made to 
raise gas rates generally throughout the state. These telegrams 
and some of the appearances noted were prompted through 
misinformation as to the nature of the proceedings, this not be- 
ing a rate case. At the numerous subsequent hearings none of 
these parties appeared to participate. Subsequently, special 
counsel employed by the city of Chicago withdrew from the 
case, and while the city’s appearance was entered as a matter of 
record, it did not participate in the hearings, the city of Chicago 
finally taking the position that if an order be entered it should 
provide that it shall not affect the situation in Chicago. The 
order, which will be entered herein, will not affect the city of 
Chicago nor will it affect any of the municipalities which en- 
tered their appearances as hereinabove stated, excepting those 
served by Western United Gas & Electric Company. During the 
progress of the hearings Illinois Municipal League, composed of 
officers of municipalities throughout the state entered its appear- 
anee, and since said time has participated in all hearings before 
the Commission, being represented by Frederick Dickinson. On 
January 21, 1928, the Illinois Gas Association, the original peti- 
tioner, presented its written motion to dismiss its petition in case 
12184, and that motion was taken under advisement to be con- 
sidered in connection with the consideration of the whole case. 
The objections of the Illinois Municipal League were based upon 
its claims that there should be no reduction in B.T.U.’s without 
proportionate reduction in rate, the claim being made that re- 
duction in B.T.U.’s causes increased consumption in inverse 
ratio. 

The engineering department of the Commission has followed 
the case very closely and has had engineers observing the opera- 
tions of the Western United Company and who have interviewed 


customers, and as the result of its observations a very voluminous 
P.U.R.1928D. 15 








226 ILLINOIS COMMERCE COMMISSION. 


report was filed by the Commission’s engineering department and 
testimony was offered by J. W. Lansley, the Commission’s 
gas engineer. 

Appearances in support of the petitions were entered by the 
Honnold Coal Bureau, representing coal operators in the state of 
Illinois, and by United Mine Workers, representing the coal min- 
ers in the state of Illinois. 

The record discloses the testimony of very many witnesses. 
On the original petition of the Illinois Gas Association the wit- 
nesses were Alfred I. Phillips of Orange, New Jersey, service 
engineer of the American Gas Association; Thomas E. Layng, 
professor of chemistry of the University of Illinois; O. L. 
Kowalke of Madison, Wisconsin, chairman of the chemical engi- 
neering department of the University of Wisconsin; Arthur 
Hewitt of Toronto, Canada, general manager of the Consumers 
Gas Company of Toronto, and Byron T. Gifford, an engineer, 
of Chicago. Since the entry of the order of January 27, 1925, 
the Commission has also received the testimony of E. E. Lungren, 
gas engineer, formerly assistant general manager and now chief 
engineer of the Western United Company, R. N. Dreiman, 
treasurer of Western United Gas & Electric Company, Barnabas 

3ryan, a consultant economist on oil and oil security, of New 
York city, Thomas E. Layng and O. L. Kowalke, both of whom 
testified at the hearings in 1922, Arthur S. Butterworth, a con- 
sulting engineer on public utility problems, formerly gas en- 
gineer of the Illinois Commerce Commission, 8. W. Parr, pro- 
fessor of chemistry at the University of Illinois, president of 
the American Chemical Association, Geoffrey N. Gill, a consult- 
ing gas engineer, formerly chief engineer and chief technical 
officer of the South Metropolitan Gas Company, of London, 
England, all of whom testified in support of the petitions of 
the Gas Association and Western United Company. W. J. 
Huddle, a chemical engineer, formerly gas engineer of the Wis- 
consin Railroad Commission, who testified in support of the peti- 
tions in behalf of the United Mine Workers, Dr. F. C. Honnold, 
the manager of the Honnold Coal Bureau, who testified in sup- 
port of the petitions in behalf of the coal operators of Llinois. 


In addition to these witnesses, all of whom are expert in at 
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least some branch of the subject matter under discussion, the 
Illinois Municipal League offered the testimony of some four- 
teen women, all of whom, with one exception are consumers of gas 
supplied by the Western United Company at Wheaton, Downers 
Grove, and Glen Ellyn. In addition to these witnesses the Illi- 
nois Municipal League offered the testimony of Edward M. 
Bemis, who testified as an expert, in opposition to the petitions, 
and the Commission offered the testimony of E. R. Weaver, of 
the Bureau of Standards, and John J. Eiseman, likewise of the 
Bureau of Standards. 

Many exhibits were offered by the Gas Association at its hear- 
ings in 1922, and by the Western United Company at its later 
hearings, those of the company dealing principally with its opera- 
tions in connection with the furnishing of gas during comparable 
periods before and after reduction by it of B.T.U. in the gas 
supplied by it. The Commission’s engineering department of- 
fered exhibits in support of its report and Bemis offered ex- 
hibits, being principally computations made by him from ex- 
hibits previously received in evidence. 

There are about 2500 pages in the record made since the entry 
of the order of January 27, 1925, exclusive of exhibits and it 
would be exceedingly difficult, would require discussion at un- 
necessary length, and would serve no useful! purpose to enter into 
all of the details as brought out by the testimony. There are 
some points, however, that are outstanding, and which to this 
Commission seem to be worthy of mention. This case involves an 
economic question,of great importance, one which must be pre- 
sented with recurring frequency in the future as the supplies of 
raw materials used in the gas making industry become more 
scarce. In view of the order which will be entered upon the 
motion of the Illinois Gas Association seeking the dismissal of 
its petition, findings with respect to the broader economic prin- 
ciples need not be discussed, and it will be sufficient for the pur- 
pose of this order to discuss the evidence and the application of 
the economic principles involved solely with respect to their 
effect upon Western United Gas & Electric Company and its 
customers. 


At the time that the order of January 27, 1925, was entered, 
P.U.R.1928D. 
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Western United Company was not making that return upon its 
property devoted to the service of gas to the public to which, 
under the law, it was entitled. Only six months previous to 
the entry of that order, that is in July, 1924, this Commission 
in a rate case of the Western United Company entered an order 
wherein it found that the company’s gas rates would yield, over 
and above operating expenses, including depreciation, taxes, and 
uncollectible bills, 2.57% of the fair value of its property for 
rate-making purposes. In consequence of these facts, when the 
order of January 27, 1925, was entered no further order was 
entered by this Commission affecting the rates of the Western 
United Company, because it was then the opinion of the Com- 
mission, since borne out by the evidence, that the increase in 
revenue, if any, that the company would receive because of such 
reduction causing decreased manufacturing costs and possible in- 
crease in use by the consumers, would not be in such amount as 
would enable the company to earn more than a fair return. 
Counsel for the Illinois Municipal League has insisted that every 
reduction in B.T.U. value of gas should be accompanied by a 
reduction in rates. Counsel for the company has taken the 
position that if at the time of the reduction in B.T.U.’s the 
company is earning a fair rate of return, then rates should be 
reduced commensurately, but if at the time of such reduction the 
company is not making a fair rate of return, rates should not 
be reduced, but should be maintained on such basis that the 
company should be enabled to earn a fair rate of return, and if 
through such reduced B.T.U.’s the compagy does not earn 
more than a fair rate of return, rates should not be affected. 
And conversely, if B.T.U.’s be increased, rates should be in- 
creased if such increase in B.T.U.’s would result in producing 
less than a fair rate of return for the company. While this Com- 
mission is of opinion that there should not be variations in 
L.T.U.’s in lieu of changes of rates, at the same time if a change 
in B.T.U.’s is advisable this Commission is further of opinion 
that rates should be changed only so that a fair rate of return to 
the company will be effected or maintained. The evidence in 
this record is indisputable that the company has at no time since 


it reduced its B.T.U.’s earned even a fair rate of return upon 
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its gas property devoted to the public use and the constitutional 
guarantee against confiscation of property would not permit 
of the reduction of rates. Counsel for the Western United Com- 
pany has insisted that a return to the state standard would cause 
some decrease in consumption of gas if the claims of the Munic- 
ipal League and of certain engineers were correct, and would 
certainly increase the cost of manufacture and distribution. 
During the hearings the company filed its petition presenting a 
schedule of rates, wherein it seeks increase of rates of 10 cents 
per thousand cubic feet of gas, if it be required to serve gas of 
B.T.U. value as fixed by the state standard. The company 
agreed to dismiss the petition, however, pending the determina- 
tion of this case, and through its counsel it has contended that 
based upon the testimony of certain of the engineers 10 cents 
per thousand cubic feet is insufficient. It will, however, be 
unnecessary to further consider any increase in rates because 
of the conclusions arrived at by this Commission. Mr. Weaver 
and certain others of the witnesses testified that any decrease 
in B.T.U.’s causes proportionate increase in consumption. The 
testimony offered by the company and the exhibits taken from its 
records are not in accord with this testimony. A most signifi- 
cant fact is that some companies serving gas without changing 
heating values in what may be termed the “Chicago area,” which 
is partly served by this company, increased their per meter con- 
sumption in greater percentage than did the Western United 
Company after it reduced its B.T.U.’s. A table of the com- 
parable experiences of these companies comparing the years 
1922 and 1925 is as follows: . 


Con- Con- 
sumption/ sumption/ 
Customer, Customer, % of 
Company Name. 1922. 1925. Increase. 
Public Service Co., Chicago suburbs ... 37,672 48.311 28.3 
Worth Gene Gee Ga. io ccccvcsscowes 41,974 45,828 9.2 
Illinois Nor. Utilities— 
RF ere rr er ete 21,144 24,412 15.5 
OR ok inn dd tmaniwedsowsenane 23,702 26.504 11.8 
Chicago Heights Gas Co. .........-46. 25,086 28,140 12.2 
Western U. Gas & Electric Co. ........ 32,099 35,819 11.6 


During the years following the decrease in heat unit value by 
Western United Company it came successively under the man- 
P.U.R.1928D. 
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agement of Stone and Webster, Inc., and of General Engineering 
& Management Corporation, both of which companies under- 
took active appliance selling campaigns, changing the policy of 
the Western United Company in that respect, which had the effect 
of increasing the per meter consumption. In the year following 
the establishment of the lower standard the increase per meter 
consumption on the property of the Western United Company 
over the previous year was 8.04 per cent, part of which is read- 
ily ascribable to appliance selling campaigns, part to general 
economic conditions and possibly some part to the reduction in 
heat unit value, but the reduction in heat unit value was 12.5 
per cent and the entire increase in per meter consumption hav- 
ing been only 8.04 per cent, if all might be said to have occurred 
because of reduced B.T.U.’s the only explanation consistent 
with the claim that consumption increases inversely as B.T.U.’s 
are reduced will be that the per meter consumption would have 
decreased in that year. This situation is not consistent with 
such theoretical claims. It is unnecessary to determine what, 
if any, part of the 8.04 per cent of the per meter consumption 
was due to. reduced B.T.U.’s, because, as above pointed out, 
whatever of revenue was thereby produced for the company was 
not such as might call for any change or reduction in its rates. 
On the contrary, it is evident that if the company had not effected 
savings in operating cost, whether or not due to changed heating 
value of gas, it could, by asserting its constitutional rights, have 
required authorization of increase in its rates. 

The Company’s testimony and claim in this particular were 
to the effect that under laboratory conditions and under condi- 
tions where gas is burned in scientifically constructed apparatus 
there may be such variation in consumption, but that under the 
conditions attendant upon the use of the ordinary household 
apparatus and appliances, this relation does not exist and the 
figures taken from the company’s books as shown by the testi- 
mony and exhibits support the company’s claims in this par- 
ticular. 

As to the advisability of reduction of B.T.U.’s there seems 
to be almost an unanimity in opinion of the expert witnesses. 
Weaver, in common with the experts offered by the Illinois Gas 
P.U.R.1928D. 








XUM 


RE ILLINOIS GAS ASSOCIATION. 231 


Association and those offered by the company who testified on the 
subject, advocates a selective standard, that is, a standard to be 
established by each company independently of any other, to 
which the company shall adhere. This in effect is what was 
sought by the petition of the Gas Association, but it will be un- 
necessary to pass upon the advisability or necessity of the estab- 
lishment of a rule to such effect. 

Commercial gas, whether manufactured from coal, or by the 
so-called water gas process, which is a product of the decomposi- 
tion of steam combined with carbon from coal, and the decompo- 
sition of oil, is a physical combination of many gases. To make 
gas of high heating value, in the water gas process requires the 
use of considerable oil, the higher the heating value the more 
oil being used, and in consequence less coal being used. Oil 
furnishes gases of high heat value, such as methane, toluol, 
and benzol, while the gases made from the decomposition of 
steam in combination with coal, viz., hydrogen and carbon mon- 
oxide, are of low heating value, these later gases in the par- 
lance of the industry being known as “blue gas.” They have a 
heating value of approximately 300 B.T.U.’s per cubic foot. 

In Illinois, prior to the adoption of the Public Utilities Law, 
standards were fixed in different municipalities on different 
bases, by ordinance provisions in many instances, and in other 
instances by the gas company itself. Practically all these stand- 
ards were on a candle power basis instead of on a heat unit basis. 
The ordinances then in effect had been practically all passed 
during the time when gas was more commonly used for lighting 
purposes in open flat flame burners and candle power was an 
important consideration. With improvements and changes came 
the gradual decline and almost complete discontinuance of use 
of gas for lighting purposes, except during the transition in so- 
called mantle burners. In these burners candle power was not 
important—heat unit value was, because the light was obtained 
by heating the mantle. The use of gas as domestic fuel has 
developed with extreme rapidity in the past few years. To main- 
tain the ordinary candle power requirements necessitated the 
making of gas of rather high B.T.U. value because the candle 


power was produced by those constituents of commercial gas 
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which have the higher heating values. There being no uni- 
formity as to B.T.U. value the Publie Utilities Commission 
in 1915 determined upon the passage of a rule fixing standards 
that should be state-wide, except as it might be changed with 
the Commission’s consent on the application of any company. In 
determining upon what should be a proper standard, representa- 
tives of the different companies were consulted and the standard 
arrived at was in practical effect obtained by computing the 
average from the standards obtained from the different compa- 
uies. In this manner was the standard for low pressure B.T. 
U. gas arrived at. It was a matter of convenience and not a 
standard arrived at through any serious study or scientifie in- 
vestigation. At that time the Western United Company was 
serving gas under the so-called high pressure system. It was, 
in fact, the only company in the state doing this, on a large scale, 
this company having been the originator of this kind of service 
of artificial gas. By conference with this company a standard 
was fixed for high pressure gas based upon the variation produced 
through application of pressure on such gas and the standard 
determined upon for low pressure gas. The effect of pressure 
upon gas is to condense those gases which furnish the higher 
heating value; hence it became necessary to establish a differen- 
tial between the two classes of gases. At the time this standard 
vas established several of the companies, the Western United 
Company included, reduced the B.T.U. value of their gas to 
conform to this standard, while others increased their B.T.U. 
values. There was no complaint of any kind at that time because 
of reducing B.T.U.’s. 

When the Western United Company reduced its B.T.U.’s in 
conformity with the order of January 27, 1925, it set about doing 
it under Commission supervision, gradually. Previous to the 
entry of the order it was advised that such an order would be 
entered so that it might be prepared to serve reduced heating 
value gas on the effective date of the order without causing un- 
necessary disturbance. Change in heating value where gas has 
been served in properly adjusted appliances ordinarily require 
readjustment, and this company was advised that the order would 
be entered so that it might set about to make the necessary read- 
P.U.R.1928D. 
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justments of appliances of its approximately 70,000 customers. 
This work was begun on January 15, 1925, and the service of 
B.T.U. gas began on February 1st of that year. The company 
inserted page advertisements in newspapers advising of tie 
changes being made and requesting its customers to advise it 30 
that if any adjustments not previously made were required it 
could make them. This naturally caused the making of what 
in the industry is termed “complaints” by customers. Anything 
savoring of a complaint, or any request made of the company 
by way of inspection of meters or appliances is classified as a 
complaint. This resulted for a short period in the registration 
of many such complaints. 

[1] Following the change in B.T.U.’s the company shut 
down the operation of its plant in Aurora, and trouble was ex- 
perienced in its mains in Aurora through the flaking off of rust 
in its pipes on account of dry gas supplied by high pressure from 
Joliet, due to dehydrating effect of compression. This caused 
complaints and many people complained of poor gas, when in 
fact their complaint was due to poor pressure caused by clogging 
of pipes because of the rust conditions. During the summer of 
1925 the company experienced trouble in Joliet through the con- 
densation of naphthalene, which peculiarly condenses directly 
from a gas into a solid, and this serves to cause clogging in 
pipes. And the complaints of poor gas were in fact due to poor 
pressure because of this condition. It is fair to presume that 
if there were any valid complaints as to quality of gas that these 
complaints would have been general throughout the system, and 
with equal good reason it is fair to presume that if there were 
valid complaints of increased consumption in domestic appli- 
ances, due to reduced heating value of gas, that such com- 
plaints too would have been general throughout the system of 
the company. During the summer of 1925, and while the Com- 
mission’s engineers were investigating, many complaints were 
registered. These complaints were principally of the nature 
above noted, and all complaints of which testimony has been of- 
fered before this Commission were in different local areas and 
were not widespread and general ‘throughout the territory served 


by the company. This change in B.T.U.’s was effective in the 
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territory served by the company in seven counties in northern 
Illinois, viz., McHenry, Kane, Cook, DuPage, DeKalb, Kendall, 
and Will counties. The only evidence of complaints before this 
Commission and the only records of complaints were in Aurora 
and Joliet as above noted, a verv few in Elgin and some in the 
northwestern and Burlington districts of the company in Du- 
Page county. Those in Elgin were all in a limited area as were 
those in DuPage county, and were due to the fact that pressure 
conditions were bad on account of insufficient main capacity, ex- 
cepting in a few individual cases to which reference will be made. 
These conditions have been corrected through the construction of 
additional mains, the company having constructed large trans- 
mission mains from its plant to serve the affected territories, and 
the fact that they have been corrected satisfies this Commission 
that they were pressure complaints and not complaints with re- 
spect to quality of gas. Certain women, residents in the area 
of complaints in DuPage county, testified as witnesses, produced 
by the Illinois Municipal League. There was testimony to the 
effect that gas bills had been increased accompanying the changes 
in B.T.U.’s; that service was poor, ete. Representatives of the 
gas company on making investigation found that in some of the 
cases the appliances were old or out of repair or dirty, and that 
upon these conditions being corrected the cause for complaint 
was likewise corrected. As an evidence of the willingness of 
many people to complain of a service, rendered by a utility, at 
the slightest provocation, one woman resident at Pekin, Tazewell 
county, testified to increase in bills and poor service immediately 
after February 1, 1925, when the B.T.U. standard of the 
Western United Company was changed, entirely unmindful of 
the fact that the Western United Company does not serve gas 
in Pekin, and of the fact that there was no change in B.T.U. 
standard by the company which served her. It is apparent from 
the evidence that the claimed and anticipated results from re- 
duction in B.T.U.’s within reasonable limits are more fan- 
cied than real. The company offered in evidence letters from 
the mayors or presidents of upwards of thirty municipalities 
served by it, practically all of whom expressed themselves as 
entirely satisfied with the service rendered by the company with 
P.U.R.1928D. 
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the lower B.T.U. gas, and all of whom stated that it was their 
desire that the company continue to serve gas of 480 B.T.U.’s 
per cubic foot rather than gas of a higher heat unit value, par- 
ticularly if the service of the higher heating value gas should be 
accompanied by increase in rates. 

[2] Based upon the observations made by the Commission’s 
gas engineers during the last six months of the year 1925, Mr. 
J. W. Lansley, the chief gas engineer, submitted a report of the 
engineering department with respect to service for gas consump- 
tion. Based upon his calculations from the company’s records, 
Mr. Lansley submitted a series of exhibits consisting principally 
of graphs, from which he draws the conclusion that the consump- 
tion of gas increases inversely as B.T.U.’s are decreased. In 
this contention, as supported by the testimony of Messrs. Weaver 
and Eiseman of the Federal bureau of standards, practically 
every other witness testifying on the subject was in disagreement 
with these conclusions. For the purposes of determining this case 
it will be unnecessary for this Commission to express any opinion 
as to whether or not there is this variation in actual practice. 
There can be no doubt but what such variations exist under lab- 
oratory conditions. The principal question for determination is 
as to whether or not a satisfactory service is being rendered, and 
in what manner, if any, the customer may be affected. 

[3] Lansley described very poor service conditions in 1925, 
but testified that he had been on the property more recently and 
from his observation was of the opinion that the service conditions 
had been very much improved and that the service rendered by 
the company at the time he testified, in the latter part of 1927, 
was a more satisfactory service. The company offered in evi- 
dence the Commission’s service ratings which show marked im- 
provement in service conditions between the period covered by 
the Lansley report and the present time. It is not claimed that 
these conditions were due to reduction in B.T.U.’s, but the 
testimony shows that service was actually improved in the pe- 
riod during which the lower B.T.U.’s were being served over 
the previous higher B.T.U. period. The Commission believes 
that this was in part due to the removal of the rust from the 


pipe in Aurora, in part to the elimination of naphthalene troubles 
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in Joliet, and in part to improvements because of the laying 
of additional transmission mains serving territory where pressure 
conditions were previously poor. From the testimony of all ex- 
perts on the subject, it seems it was in part due to the fact that 
as B.T.U.’s are lowered there are less condensable hydro-carbons 
in the gases, and with the accompanying lessening of conden- 
sates in pipes there is an improvement in service conditions. 
These changes also work to the advantage of the consumers, in 
that with reduction in amount of condensable hydrocarbons there 
is less variation in the heating value of gas due to condensation 
and subsequent evaporation and there is a greater uniformity of 
pressure. 

[4, 5] One interesting point of discussion was with respect to 
the questions introduced into the case by the coal operators and 
coal miners of Illinois. The Western United Company in the 
manufacture of its water gas has developed a patented process 
of manufacture termed “Pier Process.” The company had been 
experimenting for several years with the end in view of using 
Illinois coal in its water gas manufacture instead of coke in coals 
from other States. In the larger sized water gas sets the tend- 
ency of Illinois coal was to melt together and cake, making it 
impossible for the steam to pass through except around the outer 
walls. Messrs. Lungren and Murdock, respectively chief engi- 
neer and superintendent of the company’s coal products plant, 
developed a pier which was introduced into the center of these 
machines which made it possible to prevent the formation of the 
impervious mass. Throughout the period during which the com- 
pany has been serving 480 B.T.U. gas it has used Illinois coal 
exclusively in its water gas manufacture. The coal operators 
and miners have urged that gas companies generally in Illinois 
should be encouraged in the use of Illinois coal to provide the 
additional market consequent upon such use. It was freely ad- 
mitted that Eastern Kentucky and West Virginia and other 
coals could be used. The company urges that it is advantageous 
to use Illinois coals because of saving in freight rates, which 
means saving in cost of manufacture and saving in rate to the 
consumer. It was also developed by the evidence that in the 
manufacture of gas of 480 B.T.U.’s per cubic foot more coal 
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will be used per cubie foot than would be used in the manufac- 
ture of gas of 565 B.T.U.’s. The higher B.T.U. gas requires 
the introduction into the mixture of more gas manufactured from 
oil because the oil gases are of higher B.T.U. value than coal 
gases. No coal whatever would be used if the standard required 
was that provided by the use of oil gases alone, and conversely 
no oil would be used if the standard were approximately 300 
B.T.U.’s produced from coal in the water gas process. It is 
desirable that the production of coal in Illinois should be en- 
couraged. The almost unlimited supply of Illinois coals pro- 
vides a source from which gas may be made for many years in 
the future. All experts who testified on the subject agreed that 
the supply of oil available for gas making purposes is on the 
decline. The report of the Federal Oil Conservation Board, 
consisting of Secretaries Work of the Interior Department, 
Davis of the War Department, Wilbur of the Navy, and Hoover 
of Commerce, offered in evidence, is to the effect that petroleum 
reserves are sufficient for a supply of six years. The number of 
years is not as important as the fact that the supply is limited. 
There are times wher new oil fields are discovered when there 
may be additions to the oil supplies, but the general trend is 
toward diminution of supply. Gas oils are the residue after the 
extraction of gasoline, kerosene, and other marketable products 
of petroleum, and the past few years have witnessed the inven- 
tion and use of processes whereby the oils formerly used for 
gas making are still further cracked for the production of gaso- 
line and kerosene. This has had a serious effect upon the mak- 
ing of gas in the water gas process. The diminishing supply of 
oil has caused constant increases in prices, interrupted at times 
by unusual conditions. The tendency toward the use of less oil 
and of more coal serves toward economy in production. 

In another way it is to the interests of the consumer to encour- 
age the use of coal and discourage the use of oil in water gas 
manufacture, in that investment in plant for water gas process 
is materially less than investment in plant for the making of 
coal gas, requiring less return on investment to the company. 
The Western United Company has both coal gas and water gas 


plants, but during the years when it has been serving the reduced 
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B.T.U.’s it has used only its water gas plant. The nature of a 
company’s plant investment, i. e., whether in water gas or coal 
gas making equipment is material. In the case of the Western 
United Company its coal gas plant is sufficient to supply only 
about two-fifths of its demand. In the by-products process of 
gas manufacture wherein coal, tar, and ammonia are obtained, it 
is practically impossible to use Illinois coals, because coal from 
other fields is more desirable for the making of metallurgical 
coke. In consequence it is desirable that the making of water 
gas in Illinois should be encouraged to provide greater use of 
Illinois coals. 

The foregoing being the principal consideration upon which 
this Commission bases its opinion for its order it will be un- 
necessary to make further findings from the evidence. Each 
company ‘manufacturing gas in Illinois manufactures under con- 
ditions peculiar to it, and in the opinion of the Commission it 
would be unwise at the present time to establish a rule other or 
different from the present rule, and the motion of the Illinois 
Gas Association to dismiss its petition should be granted and an 
appropriate order will be entered in that case. On the other 
hand, due to the fact that operating conditions in different plants 
are different, it is equally unwise for this Commission to take 
the position that there should be no variations from the rule as 
established. While it does not appear from the record in this 
case from what sources other companies manufacturing gas ob- 
tain their coal, oil, and other materials, it is a matter of common 
knowledge that a company located in Chicago, for instance, or at 
some point on the Mississippi or Ohio rivers, may obtain coal 
supply by water transportation, whereas a company with its plant 
located inland will be dependent upon rail transportation. The 
location of the plant is material, as, for example, a plant which 
can use Illinois coal equally as well as coal from West Virginia 
may be in position because of freight rate situations to save money 
by the use of Illinois coal, whereas another might not be in this 
position. A company enjoying a favorable freight rate on gas 
oils may use such oils to greater advantage than one not so 
favorably located. A company’s facilities for storing raw materi- 


als may be material consideration. Hence it is apparent that in 
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a proper case it may be most unwise to require an adherence to a 
standard which may be either too high or too low, the interests of 
everybody concerned being given consideration. 

After all, the question with respect to the Western United Com- 
pany is comparatively simple of solution. The order of Janu- 
ary 27, 1925, authorized this company to establish a heating value 
standard of not less than 450 B.T.U.’s per cubic foot. It 
established 480, and did this because it was the opinion of its 
operators that this was the gas which could be best and most 
economically served. Without question, if the order had not been 
entered, the company would have required an increase in its 
rates. The Commission’s witness, Weaver, advocated the estab- 
lishment of a selective standard, that is a standard to be fixed 
by each company to which it should adhere. This might have 
the effect of taking away from the Commission that supervision 
which in its opinion it should retain, and this can best be done 
under the present rule, as was done by the Western United 
Company in petitioning this Commission for a change in stand- 
ard, and if after thorough investigation it be determined that 
such change is advisable with respect to others, then the change 
and the establishment of a new standard may be authorized. 

It is apparent from the evidence that the Western United Com- 
pany under its lowered standard is at present rendering a satis- 
factory service to its customers. It is likewise apparent that if 
the company be required to increase the heating value of its gas 
it will be entitled to receive increases in rates because of increased 
manufacturing costs and some slight increased transmission and 
distribution costs. Such a situation is to be avoided, if possi- 
ble. There is an apparent satisfaction on the part of almost 
all of the company’s 70,000 customers with present conditions. 
As voiced by the mayors and presidents of many of the cities 
and villages served by the company, there is a desire that the 
company be permitted to continue the service of gas as at present. 

The objections of the Illinois Municipal League, which in the 
last analysis was the only objector, are to the establishment of a 
state-wide reduction in heating value standard without cor- 
responding reduction in rates. The entry of the order herein will 


not have any such effect. It will affect only the territories served 
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by the Western United Gas & Electric Company in the north- 
eastern part of the state. No city or village served by the West- 
ern United Company offered any real objection to the petition 
filed by it, and in consideration of the foregoing findings and 
opinion the Commission will authorize the continuance of the 
service of gas by the Western United Gas & Electrie Company of 
480 B.T.U.’s per eubie foot standard. 

[6] It has also been the contention of counsel, representing 
the Illinois Municipal League, that reparation should be made 
to the consumers served by the Western United Gas & Electric 
Company during that period of time for which the company has 
served gas at a standard of 480 B.T.U.’s and that such repara- 
tion shall be arrived at by applying the percentage of reduction 
in B.T.U. heating value, when the same was reduced from 565 
B.T.U.’s to 480 B.T.U.’s, to the entire bills paid by such ecusto- 
mers for such period of time as gas was supplied at 480 B.T.U.’s. 
To do this will still further reduce the net earnings of the 
Western United Gas & Electric Company below what it has 
been during that period of time when gas has been served at 
480 B.T.U.’s and below what would be a fair, just and reason- 
able return upon the value of the property, and would be de- 
priving the utility of that constitutional right of protection 
against confiscation of its property. 


Note.—Service. 


I. Duty to serve, 240. 
II. Substitution of service, 241. 
III, Abandonment and discontinuance of service, 242, 
IV. Meters and accessories, 244. 
V. Service by particular utilities: 
a. Automobile, 244. 
b. Electricity, 244. 
ec. Railroad, 244. 
dad. Telephone, 245. 
e. Water, 246. 


I. Duty to serve. 


In Castro Valley Improv. Club v. East Bay Water Co. Decision 
No. 19036, Case No. 2197, Nov. 12, 1927, the California Commis- 
sion held that when a territory is wholly beyond the present area 
in which a water utility has dedicated its supply, the utility has 
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never held itself to serve any portion of that territory, and the 
cost of installing a proper system would not be compensatory,— 
that under these circumstances the Commission is not justified 
in directing extension of service, although the utility may be re- 
quired to supply the area from such surplus waters as may be 
available over and above requirements of present and future con- 
sumers within its dedicated area. It was provided that the com- 
pany should deliver to the consumers in the outside territory such 
surplus waters as it had available from some point upon its present 
system provided the people themselves should install the necessary 
distribution facilities and connecting pipe line, and _ provided 
further that by so doing there would be no interference with the 
prior rights of the consumers within the dedicated area of the 
utility to water in times of water shortage. 

In Lande v. Napa Ranch, Decision No. 19065, Case No. 2195, 
Dec. 1, 1927, the California Commission held that the fact that 
existing revenues might be insufficient to provide for a fair net 
return upon the investment in utility properties did not discharge 
the duty of a public utility to render reasonable and adequate 
service where the facilities provided by the Public Utilities Act 
to obtain rates sufficient to net a fair return had not been availed 
of by such utility. 

In Ibid, the California Commission held that a public utility 
company should expend all reasonable effort to improve condi- 
tions and obtain additional water in order to furnish adequate 
and reasonable water service to its patrons at all proper times. 

The petition of a power company to discontinue selling current 
to an operating utility, due to the dangerous condition of the 
distribution system, was denied, the Commission stating that the 
ostensible remedy was to put the distribution system into a safe 
operating condition. Re Fox & Putnam, D-1115, Nov. 3, 1927. 

The New Hampshire Commission does not approve of a utility 
furnishing service in a town prior to granting authority to do so, 
but in a case where this had been done inadvertently, and was 
done for the purpose of serving consumers who would not otherwise 
have been served, the Commission granted authority to the utility 
to continue this service, as in the public interest. Re Woodward, 
D-1126, Order No. 1937, Sept. 15, 1927. 


Il. Substitution of service. 


The Illinois Commission permitted a railroad to discontinue 
its ticket agency at a station formerly serving several coal mines 
that had since ceased operation and been abandoned where ticket 
revenue sales were steadily decreasing as well as freight shipments, 
and where there was a good highway extending in the direction of 
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the next station one mile distant affording easy access to the pub- 


lic in the vicinity. The Commission stated: “If released from | 


selling tickets the telegraph operator will then be able to handle 
other station matters to better advantage. The station at Texas 
is in a district somewhat isolated and the possibility of robbery 
while carrying change and a stock of tickets will be eliminated 
as well as the necessity for a legal audit of accounts. The service 
offered the public will be substantially as at present.” Re Illinois 
C. R. Co. No. 17800, Feb. 8, 1928. 

A railroad company was denied permission to substitute auto- 
mobile bus service for railway service on certain of its lines where 
the Commission was not satisfied that the railroad had perfected 
all of its rail transportation by gasoline car economically. The 
Commission held that until such economy had been effected and 
all efforts made to reduce operating expenses on the rails, there 
should be no abandonment of transportation by rail, and substitu- 
tion for service over the highways constructed and maintained at 
the expense of the state and town. The Commission also held 
that, owing to the fact of climatic conditions, busses would be 
able to operate only from seven to nine months a year, thus 
necessitating a dual system of transportation by the railroad or 
a complete loss of transportation facilities during at least 25 per 
cent of the year. Re Boston & M. Transp. Co. (N. H.) No. 
J-164, et al., July 14, 1926. 


III. Abandonment and discontinuance of service. 


When the owner of a water utility was authorized to transfer 
his system but retained without authority five consumers and later 
applied for authority to discontinue service, such application was 
denied where to authorize discontinuance would leave such con- 
sumers without an adequate water supply, and the operations were 
actually earning a reasonable return upon that part of the invest- 
ment properly chargeable to the service. Re Gallegos (Cal.) De- 
cision No. 19164, Application No. 14108, Dec. 23, 1927. 

An automotive transportation company will not be authorized 
to lease that part of its operative right requiring it to transport 
property other than express carried on its passenger stages. If 
it desires to divest itself of the obligation to carry freight, appli- 
cation should be made to abandon such service. Re Pickwick 
Stages System (Cal.) Decision No. 19412, Application No. 14318, 
Feb. 25, 1928. 

Upon a showing that an average of 4.4 revenue passengers were 
carried per single trip, that existing street car service was ample 
to handle local traffic, and that a saving of $20,000 a year could be 
effected thereby, an interurban line was authorized to reduce serv- 
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ice to two trips each way daily, where the present service con- 
sisted of 3% round trips during the week days, 43 trips on Sun- 
days, and 41 trips on Saturdays. Re Southern P. Co. Decision No. 
19151, Application No. 14171, Dee. 23, 1927. 

In Re Winona R. Co. No. 9199, Feb. 10, 1928, Commissioner 
Harmon, of the Indiana Commission, in a case in which the dis- 
continuance of street car service was authorized, said: “While the 
Commission is very loathe to consent to the discontinuance of 
existing street car service, it realizes that business cannot be con- 
tinued indefinitely at a loss. It believes that it has no power to 
order the continuance of unprofitable service. it feels that, in the 
instant case, the patrons of the: present street railway company 
could be served more economically and to almost as good advantage 
by existing jitney busses and taxis than by the continued opera- 
tion, at a loss, of the street cars; for all of which reasons it believes 
that the street car service should be discontinued.” 

The Nebraska Commission, in Re Lincoln Teleph. & Teleg. Co. 
Application No. 5880, Nov. 7%, 1927, denied an application of 
a telephone company to discontinue a line which had been in exist- 
ence for over fourteen years, having been established by another 
company and having been sold to the applicant later. The Com- 
mission pointed out that all of the subscribers had been served 
from ten to fourteen years, and all of them were in business and 
had established connections, and that in view of the existence of 
the line for this long period of time, and the fact that the appli- 
cant was aware of such condition prior to the acquisition of the 
property, the service should not be disturbed. 

It is the duty of a street railway company upon the abandonment 
of track service to remove or cause to be removed from a steam 
railroad’s right of way, any rails, overhead wires, or other property 
it may have over said right of way. Re Dover, 8S. & R. Street R. 
Co. D-1097, Order No. 1895, March 29, 1927. 

In Rosholt Free Community Fair Asso. vy. Chicago & N. W. R. Co. 
R-3436, R-3443, March 9, 1928, the Wisconsin Commission 
ordered a railroad company to operate not less than one train in 
each direction daily, except Sunday, on branch lines, where a 
proposed discontinuance of service would work material incon- 
venience to the communities served, and would probably result in 
diverting to other lines of railroad a considerable amount of tratflic 
moving over the branch lines, and might encourage the trucking 
of perishable goods which went by rail. The Commission cited its 
holding in Re Minneapolis, St. P. & S. Ste. M. R. Co. (Wis.) 
October 20, 1925, in which it was held that in the absence of a 
definite showing that the branch line is unprofitable, daily opera- 
tion is a reasonable minimum service. It was said: “In the above 
P.U.R.1928D. 
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figures, the gross earnings include the total earnings of all rail- 
roads on shipments destined to and forwarded from points on these 
branch lines. The testimony indicates, however, that the amount 
of interline business is very small. It is obvions that on most of 
the shipments received and forwarded the hau! on the main line 
would be greatly in excess of the haul on the branch line. Any 
allocation of the gross earnings to the branch line on the basis 
of the figures available would have to be on an arbitrary basis. If 
an allocation were made on a basis similar to division granted by 
railroads to independent stub lines, there would still be earnings 
for the branch lines considerably in excess of the out-of-pocket cost 
and probably materially in excess of the total cost of operating the 
branch lines in question.” 
IV. Meters and accessories. 


While installation of meters is usually required to be made at 
the expense of the utility where the financial condition of the latter 
is such that any considerable demand for meters would handicap 
continued operation, the utility may be permitted to require con- 
sumers desiring metered service to make a deposit of the cost 
thereof, refund of the deposit to be made at the rate’ of 20 per 
cent of the monthly water bills. Re Jessen (Cal.) Decision No. 
19124, Application No, 14004, Dec. 16, 1927. 


V. Service by particular utilities. 


a. Automobile. 


Group and party service is a special class of motor vehicle 
transportation differing from taxi and regular schedule service be- 
tween fixed termini. Re Daniels Taxi & Transfer Co. (Pa.) 
Application Docket No. 6813-1925, May 25, 1926. 

b. Electricity. 

In Farmers Co-operative Co. v. Traction Light & P. Co. No. 
8966, Jan. 13, 1928, there was evidence submitted to bring the 
Indiana Commission to the conclusion that in the distribution of 
light the system of the power company was defective to the degree 
that radios in the town served were affected. The Commission 
was of the opinion that certain efforts already made to reduce con- 
fusion of radio reception had been successful, but ordered the com- 
pany to make a report within a short time indicating its further 
efforts to reduce the interference with radio service. 

ec. Railroad. 

While the petitioners, in Lebanon v. Boston & M. R. Co. D-1025, 

Order No. 1874, Jan. 6, 1927, asked to have a steam train restored, 


the New Hampshire Commission found that a rail gas car would 
P.U.R.1928D. 
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meet the public needs, and gave the railroad its option to restore 
either a steam train or rail gas car which had been discontinued. 

In Larson v. Duluth 8. S. & A. R. Co. R-3486, Feb. 24, 1928, 
the Wisconsin Commission directed a railroad to install in a smal} 
station adequate telephone facilities for the general convenience 
of the public, notwithstanding the fact that the business at the 
station was very light and over 80 per cent of it originated from 
blind sidings as well as the fact that only seven of the twenty-five 
signers of the petition had ever received or shipped any freight 
during the preceding three years. 


d. Telephone. 


In Illinois Commerce Commission v. Belvidere Teleph. Co. Case 
No. 17113, Oct. 5, 1927, a telephone company complained to the 
Commission stating that the defendant had started dismantling 
and removing a line which in the past had been used as a free 
line over which subscribers of the complainant were furnished free 
service to the subscribers of the defendant. The Illinois Commission 
found that the cost to the defendant of restoring the line would be 
approximately $1,000 and the gross revenue which would be derived 
would be $60 which would be insufficient to pay for the main- 
tenance and depreciation of the lines, and the dismantling was 
accordingly permitted. 

The Illinois Commission, in Re Mason City Teleph. & Teleg. 
Co. Nos. 17239, 17285, Jan. 25, 1928, found that a just and rea- 
sonable rate for telephone hand sets was 25 cents per month in 
addition to the regular exchange rate for other types of equipment. 
The Commission held that no charge over and above the additional 
cost due to the hand set should be permitted for the purpose of 
discouraging the use of the new equipment or preventing the sub- 
scribers from availing themselves of advancements in the art. 

In Re Plainville Te‘eph. Exch. No. 17204, Jan. 19, 1928, a tele- 
phone company showed that it had been functioning under an 
inadequate rate for some time and could not afford service improve- 
ment without greatly increased revenue. The Illinois Commission 
stated: “The evidence is clear in that the telephone service in this 
community is below the standard fixed by the Commission in General 
Order 107. The evidence is also clear that the fault does not 
lie wholly with the Plainville Telephone Exchange, however, it 
appears to this Commission that until the petitioner rehabilitates 
its equipment, which the record shows to be incapable of furnish- 
ing good service, little can be expected of individuals toward 
properly repairing and maintaiifing: apparatus and plant owned by 
the individuals who receive switching service from the company.” 

An increase in telephone rates of a small rural exchange was 
P.U.R.1928D. 
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permitted by the Illinois Commission with the specific order that 
twenty-four hour service be immediately inaugurated to conform 
with the operating franchise requirement of the exchange due to 
the fact that with reasonable compensation, this service would not 
work an undue hardship on the company and would be to the best 
interest of the community and the telephone using public at large. 
Ibid. 

The Missouri Commission, in Re Jackson County Teleph. Co. 
Case No. 5471, April 19, 1928, stated: “The subscribers on the 
rural party lines complain of their being overloaded, there being 
fifteen and sixteen subscribers on some of the lines, and the service 
as a consequence is unsatisfactory. This is entirely too large a 
number and it should be at once reduced so that in no case would 
more than ten subscribers be furnished service on any one line. As 
a matter of fact, eight should be the limit where such rates as are 
charged at this exchange are in force.” 

The Pennsylvania Commission, in following up a complaint as 
to telephone service, found that the defendant was making all 
reasonable efforts to improve the service. The Commission stated: 
“The Commission, giving consideration to the progress already 
made by respondent, to the territorial conditions under which it 
operates, and to the fact that its work of rehabilitation, still in 
process, has been delayed due to the failure of the subscribers 
themselves to adequately fulfill their own obligations, will not 
impose any penalty upon respondent at this time.” Hayes v. 
Ralston Teleph. Co. Complaint Docket No. 6836, Feb. 7, 1928. 

The Wisconsin Commission, in ordering a telephone utility to 
furnish desk sets to residential subscribers, made the following 
statement: “The increased cost of maintenance of desk telephones 
is generally recognized ; this Commission has repeatedly authorized 
differential rates for desk set service. We do not believe, however, 
that a customer, willing to pay a reasonable additional charge for 
the service should be refused that service. To a considerable ex- 


tent, the subscriber must be the judge of what type of instrument, 


is best fitted to give him reasonably adequate service.” Re 
Oconto Rural Teleph. Co. U-3648, April 4, 1928. 
e. Water. 

A rule of a water utility requiring irrigation consumers to file 
a seasonal application for water on or before a specified date, and 
to pay one-third of the seasonal bill upon making application 
for service was reasonable and proper. Re Diamond Ridge Water 
Co. (Cal.) Decision No. 19092, Application No. 13716, Dec. 2, 
1927. 
P.U.R.1928D., 
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NEW YORK DEPARTMENT OF PUBLIC SERVICE, STATE 
DIVISION, PUBLIC SERVICE COMMISSION, 


RE NEW YORK ELECTRIC COMPANY. 
[No. 4491.] 


RE NEW YORK STATE ELECTRIC CORPORATION. 
[No. 4610.] 


Intercorporate relations — Control of utility by holding corpora- 
tion — Statutes. 

1. A proposed transfer of common stock of a public service corpo- 
ration to a holding company of a foreign state was held to be an at- 
tempt to defeat the purpose and intention of a statutory provision (Pub- 
lic Service Law, § 70) prohibiting such a corporation from obtaining 
control over the tangible assets of a public utility without the consent 
of the Commission, p. 250. 

Consolidation, merger, and sale — Commission jurisdiction — Trans- 
fer of utility control. 

2. The question whether or not a proposed transfer of common stock 
by a public service corporation to a holding company which involves 
also the transfer of utility control should be approved, rests by law 
(Public Service Law, § 70) solely within the sound discretion of the 
Commission, p. 251. 

Intercorporate relations — Transfer of utility control through stock 
purchases — Evasion of statute. 

3. A transfer of stock by an electric utility to a foreign holding 
corporation was refused where the purpose of such a transaction was to 
circumvent a statute (Public Service Law, § 70) requiring the Com- 
mission’s approval of the transfer of control of tangible assets of a 
public service corporation to such a corporation, p. 251. 


Intercorporate relations — Indirect evasion of law — Transfer of 
utility control. 

4. A transfer of controlling stock by a state utility corporation to a 
holding company of another state was refused approval where the state 
company in turn controlled another utility operating in the former 
First Public Service Commission District, within which area transfers 
of utility control to stock corporations were by law (Public Service 
Commission Law, § 70) prohibited, p. 251. 


[May 10, 1928.] 


Petition of a business corporation organized in the state of 
Delaware for consent to acquire outstanding capital stock of an 
electric utility and a petition of the latter for authority to issue 


such stock; petition denied. 
P.U.R.1928D. 
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Prendergast, Chairman: New York Electric Company is a 
Delaware business corporation. It apparently has not authority 
to carry on a gas or electric business in the state of New York. 
But it is claimed in the two above petitions, which are closely 
connected, that said foreign corporation has acquired all of the 
outstanding common stock of the New York State Gas & Electric 
Corporation and has thereby acquired control of said last named 
corporation. The New York State Gas & Electric Corporation 
has changed its name to New York State Electric Corporation. It 
owns more than 99 per cent of the common stock of the Staten 
Tsland Edison Corporation. So, if the New York Electric Com- 
pany (the Delaware corporation) has acquired control of the 
New York State Gas & Electric Corporation, it has indirectly 
acquired control of the Staten Island Edison Corporation. 

The successive steps by which it is claimed these results have 
been accomplished are: 

1. The New York State Gas & Electric Corporation is suc- 
cessor to the Ithaca Gas Light Company which was incorporated 
on October 28, 1852, for the purpose of furnishing service in the 
eity of Ithaca. 

2. On December 8, 1927, the entire outstanding capital stock 
of the New York State Gas & Electric Corporation consisted of 
+6,484 shares of stock without par value. At that time (Decem- 
ber 7, 1927) all said outstanding capital stock of the New York 
State Gas & Electric Corporation was owned by the Associated 
Gas & Electric Company. 

3. On or about December 8, 1927, said Associated Gas & Elec- 
trie Company as sole stockholder of the New York State Gas & 
Electric Corporation filed a certificate in the oflice of the seere- 
tary of state under § 36 of the Stock Corporation Law, that the 
stock of said corporation in the future was to be 10,000 shares 
of common stock (with voting power) without par value and 
£0,0000 shares of preferred stock without par value and with- 
out voting power. 

4. On December 8th or 9th, 1927, the previous 46,484 com- 
mon shares of said New York State Gas & Electrie Corporation 
were exchanged for 4,600 shares of new common (with voting 
power) and 41,884 shares of preferred. All the new stock thus 
P.U.R.1928D. 
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issued, consisting of 4,600 shares of new common (with voting 
power) and 41,884 shares of preferred, were issued to the 
Associated Gas & Electric Company which had held the previous 
common stock. 

5. After the receipt by it of this new stock the Associated Gas 
& Electric Company immediately transferred all of the 4,600 
shares of new common stock (with voting power) to a subsidiary 
of said Associated Gas & Electric Company called the New York 
Electrie Company (the Delaware business corporation), all the 
stock of which Delaware corporation was owned by the Associated 
Gas & Electric Company. This Delaware corporation (the New 
York Electric Company) is the petitioner in Case 4491. 

6. In this way the Associated Gas & Electric Company claims 
to have passed the control of the New York State Gas and Elee- 
trie Corporation to a little less than 10 per cent of the total 
capital stock of the latter corporation and claims to have vested 
said control in the New York Electric Company. 

7. Having thus (as it contends) passed the control of the 
New York State Gas & Electric Corporation to less than 10 per 
cent of the total capital stock of said corporation, and having 
thus (as it contends) transferred said stock to, and vested the 
same in its subsidiary, namely, the New York Electric Company, 
the Associated Gas & Electric Company has now caused its said 
subsidiary to make an application to the Commission for author- 
ity to acquire the remaining capital stock of said New York Gas 
& Electric Corporation, which remaining capital stock, as be- 
fore stated, consists of 41,884 shares of preferred stock now 
owned by said Associated Gas & Electric Company. In other 
words, what the Associated Gas & Electric Company desires to 
do is to get the Commission’s consent to the transfer of these 
41,884 shares of preferred stock to its subsidiary the New York 
Electric Company, to the end that New York Electric Company 
shall possess and own all the outstanding stock both common and 
preferred of the New York State Gas & Electric Corporation. 

8. No application was made to the Commission by either the 
Associated Gas & Electric Company or by its subsidiary the New 
York Electrie Company for any authority to transfer to said 
New York Electrie Company the 4,600 shares of common stock, 
P U.R.1928D. 
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above mentioned, the theory apparently being that under § 7 
of the Public Service: Commission Law the ownership of said 
shares of common stock could be transferred by the Associated 
Gas & Electric Company to the New York Electric Company 
without the consent of the Commission, for the reason that such 
shares constitute less than 10 per cent of the total capital stock 
of said New York State Gas & Electrie Corporation. 

The New York State Gas & Electric Corporation (in Case 
No. 4610 above) has changed its name to New York State Elec- 
tric Corporation and proposes to issue 38,250 shares of additional 
common stock and requests the consent of the Commission to the 
issuance of said stock and to the acquisition thereof by New York 
Electric Company (a Delaware business corporation). 

From the petition it appears that the proceeds of the sale of 
this stock are to be used in part for the extension and improve- 
ment of the works and system of the New York State Electric 
Corporation and in part for the extension and improvement of 
the works and system of the Staten Island Edison Corporation 
(over 99 per cent of the common capital stock of said Staten 
Island Edison Corporation being owned by said New York State 
Electrie Corporation). 


Conclusions. 

[1] If the transfer of common stock to the New York Electric 
Company is effective, the result will be to defeat the purpose and 
intent of the statute, for the intent of § 70 of the Public Service 
Commission Law is to prevent a corporation like the New York 
Electric Company from obtaining control of the tangible proper- 
ty of an electric or gas corporation without the consent of the 
Commission, and the prohibition in § 70 was undoubtedly 
intended to relate to the actual control of a corporation, not mere- 
ly as affecting pieces of paper called “stock.” 

It may be the courts will hold the Commission has no author- 
ity, except that which is laid down in the very letter of the 
statute, and in view of the fact that the statute apparently per- 
mits the acquisition by a corporation like the New York Electric 
Company of less than 10 per cent the capital stock of an exist- 
ing gas or electric company and does not differentiate between 
P.U.R.1928D. 
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stock with voting power and stock without voting power, it might 
be held that in the present case the New York Electric Com- 
pany had a right, under the law, to acquire the common stock 
which it has acquired. Nevertheless, unless and until we have 
such a decision, the Commission should not permit a corporation 
such as the New York Electric Company to defeat what appears 
to be the purpose of the statute by proceeding in the manner 
here outlined. 

(2, 3] In Case 4491, as before stated, the New York Electric 
Company claims that it now owns all the outstanding common 
stock of the New York State Gas & Electric Corporation. It 
makes no request that its acquisition of such common stock shall 
be approved by the Commission either nunc pro tunc or other- 
wise, and thus asserts that the Commission has no jurisdiction 
of that matter. Having effectively acquired (as it believes) all 
the outstanding common stock of the New York State Gas & 
Electric Corporation (which carries with it the control of said 
corporation) the said New York Electric Company now asks 
the Commission for authority to acquire all the outstanding 
shares of preferred stock of said New York State Gas & Electric 
Corporation. 

In any case, where an application of this kind is made, the 
question whether such application shall be granted or not is 
one which seems to rest solely in the sound discretion of the 
Commission. So, in view of the plain purpose of the company 
to circumvent the statute and defeat the purpose and intent 
thereof, the present application of the New York Electric Com- 
pany for the acquisition of the preferred stock of the New York 
State Gas & Electric Corporation, should be denied. 

[4] An additional reason for contending that the New York 
Electric Company had no legal right to acquire the 4,600 shares 
of stock of the New York State Gas & Electric Company, above 
referred to, is found in the fact (hereinbefore referred to) that 
the said New York State Gas & Electric Company is the owner 
of more than 99 per cent of the common stock of the Staten 
Island Edison Corporation, and, therefore, controls said cor- 
poration, and if the New York Electric Company has acquired 


control of the New York State Gas & Electric Company by 
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the purchase of said 4,600 shares of common stock, it has in- 
directly acquired control of the Staten Island Edison Corpora- 
tion, and has accomplished indirectly what it could not do 
directly, for § 70 of the Public Service Commission Law pro- 
vides that a corporation like the New York Electric Company 
cannot, even with the consent of the Commission, acquire more 
than 10 per cent of the stock of any gas or electric corporation 
which operates within the territory embraced within the former 
First Public Service Commission District. 

It seems perfectly clear that if the interests which control 
these various corporations do this they will have succeeded, as 
before indicated, in evading and defeating the plain purpose 
and intent of the legislature which was to prevent any such 
corporation as the New York Electric Company from acquiring 
the control of any gas or electrical corporation operating wholly 
within the territory embraced within the former First Public 
Service Commission District. 

The issuance by New York State Electric Corporation of 
38,250 shares of common stock may be authorized if the exam- 
ination of the new plant and property by the Commission’s engi- 
neers, which examination is now proceeding, shows that such 
new property has been placed in service or in readiness for 
service, and following the usual practice, this part of the appli- 
cation will be considered and determined by the Commission 
without further petition unless a hearing in respect thereto 
should become necessary. 

sut it is recommended that the Commission deny in no uncer- 
tain terms that part of the application herein relating to the 
proposed acquisition of said stock by the New York Electric 
Company (the Delaware business corporation), which applica- 
tion, if granted, would result in the acquisition of control by 
said New York Electric Company not only of all the property, 
business, and affairs of the New York State Electric Corpora- 
tion but also of all the property, business, and affairs of the 
Staten Island Edison Corporation, in contravention of the plain 
purpose and intent of § 70 of the Public Service Commission 
Law. 

Of course, if, as contended by the New York Electric Com- 
P.U.R.1928D. 





XUM 





RE NEW YORK ELECTRIC CO. 253 


pany, said New York Electric Company has already succeeded 
in acquiring complete control of the New York State Electric 
Corporation through the acquisition by it of the 4,600 shares 
of common stock heretofore issued by said New York State 
Electric Corporation (formerly New York State Gas and Elec- 
tric Corporation), and has thereby already succeeded in aequir- 
ing complete control of the Staten Island Edison Corporation, 
it may be that nothing would be gained by refusing to permit 
said New York Electric Company to acquire the additional 
38,250 shares of common stock of said New York State Electric 
Corporation proposed to be issued herein. As hereinbefore sug- 
gested (Case No. 4491), the Commission should hold that the 
New York Electric Company had no legal right to acquire said 
4,600 shares of stock without the consent of the Commission. 

However, whatever the situation may be as to the right of 
said New York Electric Company to acquire said 4,600 shares 
of common stock without the consent of the Commission, there 
can be no question that if the Commission were to permit said 
New York Electric Company to acquire the 38,250 shares of 
stock of said New York State Electric Corporation now pro- 
posed to be issued, and if such stock were thus acquired, the 
result would be that the control of the latter corporation by the 
former would be absolutely established. 

In the ease of New York-N. J. Superpower Connecting Corp. 
v. Publie Service Commission, 215 App. Div. 578, P.U.R. 
1926D, 766, 214 N. Y. Supp. 294, a similar attempt was made 
by said Superpower Corporation (a foreign corporation, organ- 
ized by these same interests here) to acquire the capital stock 
of the Staten Island Edison Corporation. There the application 
of said foreign corporation to acquire the capital stock of the 
Staten Island Corporation was denied by the Commission, and 
the action of the Commission was unanimously confirmed by the 
Appellate Division, Third Department. 

So, now, if the New York Electric Company (a Delaware 
corporation) has succeeded in acquiring indirectly the stock of 
the Staten Island Edison Corporation without the consent of 
the Commission, or if it succeeds indirectly in acquiring the 


control of such stock, it will have succeeded not only in cireum- 
P.U.R.1928D. 








to 


54 NEW YORK DEPARTMENT OF PUBLIC SERVICE. 
venting the statute but also in circumventing the decision of 
the Appellate Division in the case above referred to. 


Commissioners Pooley, Lunn and Brewster concur; Commis- 
sioner Van Namee not present. 





NEW YORK DEPARTMENT OF PUBLIC SERVICE, STATE 
DIVISION, PUBLIC SERVICE COMMISSION, 


RE NEW YORK TELEPHONE COMPANY. 
[Case No. 4842.] 


Discrimination — Jurisdiction of the Commission — Rates. 

1. It is for the Commission to say on the facts presented in each 
individual case whether rates are unduly discriminatory, preferential, 
or excessive, p. 262. 

Telephones — Trajjic conditions near New York city. 

2. The summer seasonal toll traffic in the metropolitan area of New 
York city was held to be different in character and extent from any 
other section of New York state or from any other metropolitan area 
of any large city of the United States, p. 262. 

Discrimination — Rates — Elements. 

3. There must be a difference in rates under substantially similar 
conditions for substantially the same service to constitute unjust dis- 
crimination, p. 263. 

Discrimination — Rates — Varying conditions. 

4. It is not an undue preference to make one patron a less rate 
than another when differences in conditions exist, affecting the expense 
or difficulty in performing the service, which fairly justify the differ- 
ence in rates, unless it is shown that the difference in rates is dispropor- 
tionate to the difference in conditions, p. 263. 

Rates — Telephones — Evidence favoring increase. 

5. The number of substantial users of telephone service who ndti- 
fied the Commission that they favored the elimination of discount rates, 
and the fact that widely advertised hearings produced only a few op- 
ponents as contrasted with many proponents, was persuasive that even 
increased rates were not considered as important as improvement of 
service, p. 264. 

Rates — Congested summer toll traffic — Telephones. 

6. Discount evening and night telephone rates to well patronized 
summer resort points near the metropolitan area of New York city 
which had resulted in concentrating the already swollen toll traffic in- 
to a few evening hours, thereby creating the very peak which such re- 
duced rates sought to avoid, were eliminated from certain specified re- 
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sort points into the city during the busiest summer months, in order to 
improve service by spreading the congested traffic over a longer period 
of the day, p. 264. 


[May 17, 1928.] 


AppxicaTion of telephone company proposing increases in 
rates for evening and night toll messages between certain points 
during summer period; granted. 

Appearances: E. W. Beattie, New York city, for New York 
Telephone Company; Morris Kanfer, Ellenville, for the Ellen- 
ville Hotel Keepers Association and the Fallsburg Hotel Keepers 
Association; George P. Nicholson, Corporation Counsel of* the 
city of New York, by Judson A. Hyatt, Deputy Corporation 
Counsel; Dr. John Bauer, Rate Expert, for Corporation Coun- 
sel, New York city; Luis de Hoyos, President, Monticello Board 
of Trade and President Sullivan County Chamber of Commerce; 
L. C. Powell, New Baltimore, Herbert Bogardus, Cairo, E. A. 
Webb, Coxsackie, Robert Van Houten, Greenport, Clarence F. 
Travis, Catskill, members of the Board of Supervisors of Greene 
county; John A. T. Schwartz, Saratoga Springs, Attorney for 
the city of Saratoga Springs and the Saratoga Chamber of 
Commerce; W. D. Eddy, Mayor, Saratoga Springs; Walter 
J. Flynn, South Fallsburg; Louis M. Billowitz, Hurleyville; 
Walter Dennison, Supervisor of the town of Fallsburg; J. Frank 
Lackey, Tannersville, supervisor of the town of Hunter. and 
president of Tannersville Chamber of Commerce; A. H. Jacob- 
son, Tannersville. 


Report of Hearings Held in Albany, May 10, and in New York 
City, May 16, 1928 


Blakeslee, Counsel: 


General Statement. 

New York Telephone Company filed with the Commission on 
April 14, 1928, tariff schedules providing for new evening and 
night toll rates between certain points in its territory, to become 
effective on May 14, 1928. Such proposed tariff differs from the 
schedule now in effect by the addition of the following provision: 

“Note: Evening and night reduced rates are not quoted for 


person-to-person or appointment and messenger calls and do not 
P.U.R.1928D. 
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apply from May 25 to September 10, inclusive, on station-to-sta- 
tion calls between certain points as noted on the individual ex- 
ception to block rate sheets.” 

The effect of the provision is that the evening and night re- 
duced rates do not apply between the dates mentioned, and the 
present discontinued evening and night rates are withdrawn dur- 
ing the summer season between the upstate localities set forth in 
the first column and the areas set forth in the second column 
of the following table: 


Up-State Localities. Metropolitan Localities. 
Exception Exception 
schedule schedule : 
number Applying at number Applying at 


82-g Astoria 

82-g Bayside 

82-g Belle Harbor 

82-¢ Boulevard 

82-g Bronx (Zone 2) 
82-g Brooklyn (Zone 4) 
82-g Brooklyn (Zone 5) 
82-¢ City Island 

82-p Dongan Hills 

82-g Fairbanks 

82-g Far Rockaway 
82-g Fieldstone 

82-g Flushing 

82-g Hollis 

82-p Honeywood 

82-g Jamaica 

82-g Kings Bridge 

82-g Laureltown 

82-g Manhattan (Zone 1) 
82-g Manhattan (Zone 2) 
82-g Newtown 

82-g Olinville 

89-g Port Richmond 
82-k Richmond Hill 
82-k St. George 

81-t Tottenville 

82-g Westchester 


M 81-r Saratoga Springs 
N 80-m Sharon Springs 
O 80-s Fleischmanns 
O 80-t Pine Hill 
O 81-¢ Windham 
O 81-h Cairo 
O 81-i Catskill 
O 81-k Jewett 
{ E. Jewett-Hunter 
ost ) Tannersville 
ai { Haines Falls 
© 82-m } Palenville 
O 8l-p ‘Phoenicia 
P 80-g Roscoe 
P 80-h Livingston Manor 
P 80-l Jeffersonville 
P 80-n  Hurleyville-Liberty 
P 80-0 Woodridge 
P 80-g Lake Huntington 
P 80-r North White Lake 
P 80-s Monticello 
P 80-t South Fallsburg 
P 81-g _Kerhonkson 
P 81-1 (Blecusing 
Bloomingbur 
P Sl-a 1 Wartebere ‘ 
P 82-k Hopewell Junction 
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The Metropolitan localities listed in the second column com- 
prise all of the New York city area and, with certain few ex- 
ceptions, the upstate localities are in Sullivan county and the 
Catskill region. 

The company represents that the total toll monthly calling 
rate to New York city during the three busy season months from 
Sullivan county territory is more than 500 per cent of the 
average for the remaining nine months of the year, and during 


the peak month is almost 630 per cent of the average for the nine 
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off-season months. The evening busy hour toll traffic peak during 
the summer season at Liberty and Ellenville, the two localities at 
which conditions are said to exist which best reflect the situa- 
tion, is about 540 per cent of the day busy hour and comprises 
some 24 per cent of the total day’s toll business. Further, ap- 
proximately 50 per cent of the total toll traflie to the Metro- 
politan area is handled beginning at 8:30 P. M. 

Many of the summer visitors to the Catskill region come from 
New York city, and the toll routes producing these traffic peaks 
are those between the resorts and the Metropolitan area. As a 
result, despite efforts to install and operate sufficient equipment, 
the peak traffic in both directions during the evening and night 
discount period causes operating difficulties which have made 
for a very poor grade of toll service. The existing evening toll 
rates (beginning at 8:30 P. M.) are, for the longer hauls, 50 per 
cent less than day toll rates. It was admitted that during the 
peak hours it is frequently necessary to wait from thirty minutes 
to three hours for toll calls between the summer resort areas and 
the city of New York. 

Of those who appeared, it is worthy of note that only two 
expressed themselves as being opposed to the proposed withdrawal 
of the evening and night discounts. The mayor of Saratoga 
Springs stated that he protested against the increase in toll rates 
on behalf of the subscribers in that city, but called no witnesses. 
Mr. Morris Kanfer cross-examined witnesses and offered certain 
testimony in conjunction with representatives of the corporation 
counsel of New York city, in opposition to the proposed changes 
in schedule. 

Eight supervisors signed a petition favoring the elimination 
during the summer season of the discounts on toll rates, believing 
that it would result in improved service. The supervisor of the 
town of Hunter; the president of the chamber of commerce of 
Tannersville; the proprietor of the West Shore country club at 
North White Lake; nine hotel proprietors, a lumber dealer 
and a garage proprietor at South Fallsburg; the publisher of the 
Ellenville Press; the proprietor of the Lake Minnewaska Moun- 
tain House; the proprietor of the Monticello Inn; the pro- 


prietor of the Elm Shade — proprietors of the Flagler’ 
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Hotel; the proprietor of the Frank Leslie Hotel; the editor of 
the Republican Watchman of Monticello; Assemblyman Cross 
of Sullivan county; John W. Eckert, attorney, of Kingston; the 
proprietor of the Kiamesha Inn; the proprietor of the Mansion 
Ifouse ; the Monticello country club; the supervisors of the towns 
of Rochester, Shandaken, and Wawarsing, Ulster county; Hon. 
George H. Smith, Supreme Court Justice of Monticello; the 
president of the Sullivan County Trust Company ; the president 
of the Title and Mortgage Guaranty Company of Monticello; 
the proprietor of the Yama Farms Hotel; Gerow and Francisco, 
merchants, of Liberty; the proprietor of the Liberty garage; the 
publisher of the Sullivan County Record; the Sullivan county 
chamber of commerce, and the Monticello Board of Trade by 
letter advised the Commission that they favored the company’s 
proposal ; 136 clergymen, hotel proprietors, merchants, bankers, 
druggists, doctors, lawyers, newspaper editors, ete., of Liberty, 
Grahamsville, Ferndale, Stevensville, Monticello, Fallsburg, 
South Fallsburg, North White Lake, Callicoon, Livingston Man- 
or, Roscoe, Ellenville, Napanoch, Kiamesha, and other localities 
affected signed petitions addressed to the Commission in favor 
of the proposed change of rate. 

The South Fallsburg Hotel Men’s Association filed a letter 
with the Commission at the second hearing, over the signature of 
its secretary, stating that Mr. Kanfer had been instructed not 
to represent the association at the second hearing. Only one let- 
ter was received protesting against the change of rate. This 
was written by the proprietor of the White Sulphur Springs 
Hotel at Saratoga Lake. From these letters, petitions, and tele- 
grams it is fair to say that many of the local hotel proprietors, 
business men, and others in the territory affected seem to favor 
the change of rate in an endeavor to improve present conditions 
of service. 

The toll service situation in Sullivan county is a development 
of the past few years, and the company has endeavored to handle 
it by the use of what might be said to be extraordinary meas- 
ures. For instance, in 1927 it provided 118 switchboard posi- 
tions during the summer season where 19 were required during 


the period from October 1st to April 1st. During fhe summer 
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season 153 toll circuits to New York city were made use of while 
56 sufficed during the balance of the year. Normally, 88 opera- 
tors were employed, and 334 were required during the summer 
season. It was unnecessary during 1927 to import any operators 
except during the summer season when 115 from other parts of 
the state were required. Large sums of money have been ex- 
pended for these toll switchboards and lines in spite of the fact 
that approximately 90 per cent of the facilities are idle during 
nine months of the year. 

New central offices have been built at Liberty and Monticello, 
and new switchboards are there being installed to be ready for 
summer service. The new switchboard at Liberty consists of 50 
toll and 7 local positions. The company’s studies indicate, how- 
ever, that even these new buildings and extensive facilities will 
soon become inadequate if present conditions continue. It is 
said that the new installation at Monticello will only take care 
of the business during 1928, and for 1929 additional positions 
will have to be placed, using up all the space in the operating 
room and requiring a major addition to the building in 1930. 
Similar conditions are anticipated at Liberty and other toll cen- 
ters. The amount of the new installations at Liberty and Monti- 
cello is impressive, when it .is remembered that Monticello, with 
a population of 3,529, has a toll switchboard of 57 positions, 
while Albany, a city of 117,820, has a toll switchboard of 54 
positions, and that Liberty, with a population of 3,075, has a 
toll switchboard of 50 positions. Such installations in the Liber- 
ty area represented an investment in 1922 of $365,880 and in 
1927 of $905,470. In 1932 the company estimates that this 
will nearly double or reach a figure of $1,728,300. 

The operations of this peak seasonal business under conditions 
requiring such a large permanent investment have failed to be 
remunerative. Statements of operating costs and revenues were 
presented at the hearings. Without considering these in detail, 
it may be said that the entire seasonal summer resort operation 
in these territories results in a deficit. If the rates of the New 
York Telephone Company as a whole produce a fair and reason- 
able return, and this Commission has held that they do, the con- 


clusion naturally follows that subscribers elsewhere are making 
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up the deficit arising from this summer resort business. It 
would seem only fair and just that the users who create these 
abnormal conditions should in some practicable way pay a part 
at least of the cost of rendering the service which they require. 

The provision of additional physical facilities alone did not 
furnish a satisfactory answer to the problem. A controlling fac- 
tor has been found to be the supply of experienced toll operators 
and at the seasonal resort points it has been necessary each year 
to import more and more experienced operators from other places. 
For the season of 1928 the continuance of existing toll traffic 
conditions will necessitate the importation of more than 150 ex- 
perienced operators into Sullivan county alone, excluding those 
necessary at other points in contiguous territory. This number 
will approximate 10 per cent of the company’s entire toll op- 
erating force between Westchester county and Lake Erie and 
every experienced toll operator taken from her regular toll center 
necessitates employment of a less experienced toll operator to 
fill her place so that the process during the summer season re- 
sults in increasing difficulty in maintaining as a whole a high 
standard ef toll service. 

The company believes that if some radical change is not made, 
and the situation allowed to exist as it is, with the same growth 
occurring as during the past few years, by 1932 the number of 
operator importations required will have increased to 374 or 
about 19 per cent of the then total toll operating force. And a 
further estimate is made, that at that time, 210 will be the maxi- 
mum number which can be secured throughout the entire com- 
pany territory, leaving a deficit of 164 or a force more than 40 
per cent in excess of the total number imported in 1927 in Syl- 
livan county. 

Many reasons exist why operators do not willingly go to sea- 
sonal resort territory for this work. The principal ones are 
that neither the operators nor their families are satisfied with 
the absence from home for a three-months period, and the opera- 
tors find the work increasingly difficult since it is practically all 
during night hours with excessive operator loads. All that has 
been said regarding the installation of equipment and the pro- 
curing of operators in the summer resort territory for seasonal 
P.U.R.1928D. 





XUM 





XUM 


RE NEW YORK TELEPHONE CO. 261 


peak business, is applicable to toll service in the New York city 
area, since much of the traffic either originates or terminates in 
the Metropolitan district. In the New York city toll centers 
only about 35-minute average service can be given to the Sullivan 
county region and about 20-minute service to the Northern Cats- 
kill mountain section. 

Viewed from the New York city end, the intrastate traffic 
rises each summer to a peak of about 250 per cent as compared 
with the same traffic during the winter. The evening seasonal 
peak conditions required the presence on duty of 1,240 operators 
beginning at 8:30 P. M. in the month of August, 1927, as com- 
pared with an operating force of 695 on duty at the same hour 
in January of the same year. Of course the Walker street long 
distance office handles interstate toll traffic also, but the inter- 
state business peak is no higher in July and August than it is 
during the balance of the year. So this double peak condition 
must be due to the New York state summer resort seasonal busi- 
ness. All that has been said with regard to the procuring of 
overators, their training and working conditions in the summer 
resort areas, applies with equal force in New York city. For 
example, during the ten weeks from June 1 to August 7, 1927, 
it was necessary to add 700 employees to an existing force of 
about 2,000. On certain nights of the week 52 per cent of the 
tetal effective force was assigned between 8:30 P. M. and 11 
P. M. and 33 per cent between 11 P. M. and midnight. 

Comparable conditions to those in Sullivan county and the 
Catskill mountain regions also exist at Saratoga Springs and 
Sharon Springs. At Saratoga Springs there is an abnormal 
August peak business, 100 per cent higher than in July and 
400 per cent higher than in the balance of the year. The New 
York circuit group carries about 45 per cent of the originating 
toll business in August from Saratoga Springs, and in that 
month the traffic from this group is about 2,000 per cent higher 
than in the winter months. Evening busy hour load on the New 
York group is double the morning busy hour. As regards op- 
erating force, last year the winter employees numbered 40, ris- 
ing to a total of 134 in August. This increase was accomplished 
without resorting to importations. For 1928, 143 employees 
P.U.R.1928D. 
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will be required, and this may still be handled locally, but it is 
certain that in 1929 importation of operators will be required 
if present traffic conditions continue. 

Sharon Springs has 23 hotels and about 15 other summer 
boarding houses. The increase in population during July and 
August averages 5,000. During the evening and night discount 
period a 30-minute average service is furnished to New York 
city and the evening busy hour originates 25 per cent of the total 
day’s traffic mounting to about 500 per cent higher than the 
traffic during the morning busy hour. Toll traffic to New York 
city is approximately 60 per cent of the originating toll board 
traffic during the busy season. 


Proposed Solutions of the Problem. 

The company claims that it has attempted to remedy the ex- 
isting situation by a study of many methods and believes that 
so long as the lower evening and night rates are offered in con- 
nection with this seasonal resort toll business, it will be impos- 
sible to materially change the hourly distribution or to improve 
the existing service or remedy operating conditions. It is esti- 
mated that the withdrawal of the discount during the period 
May 25th to September 10th will cause a considerable portion 
of the traffic to be spread out over the entire day, and result in 
improved toll service and improved operating conditions. 

It was suggested that the rate for the entire 24-hour period 
might be made an average between the present evening and night 
rate and the day rate, and thus accomplish the same result. But 
such action would result in a lowering of net revenue. Under 
present conditions, this should not be permitted. The amount 
of additional revenue contingent on the proposed change in rates 
was estimated by the company as being approximately $55,000. 
Based on book cost of installations required for this seasonal 
business, this increase in revenue will not go very far toward a 
return, so that the question resolves itself into one not so much 
of rates as of method. 


Conclusions. 
[1, 2] The remedy proposed by the company carries with it 


the approval of discriminatory rates. But it is for the Com- 
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mission to say, on the facts existing, whether such rates are 
unduly discriminatory, preferential or excessive. In deciding 
this question it must not be forgotten that the summer seasonal 
toll traffic in the areas here considered is entirely different in 
character and extent from that in any other section of the state; 
in fact it was shown at the hearing to be entirely different from 
that of any other section of the state; in fact it was shown at 
the hearing to be entirely different from that of any other sum- 
mer resort traffic in territories located near any other large city 
of the United States. It was agreed by all represented at the 
hearing that present conditions produce most unsatisfactory serv- 
ice and that anything which would allow improvement was de- 
sirable. 

[3, 4] The courts have held, in passing upon discriminatory 
rates that to constitute an unjust discrimination there must be 
a difference in rates under substantially similar conditions as to 
service. The rate charged must be a reasonable one. Under like 
conditions a utility must render its services to all patrons upon 
equal terms; it must not so discriminate in its rates to different 
patrons as to give one an undue preference over another. But it 
is not an undue preference to make one patron a less rate than 
another where differences in conditions exist affecting the ex- 
pense or difficulty in performing the service which fairly justify 
the difference in rates and where it is shown that a difference 
in rate exists, but there is also a substantial difference in condi- 
tions affecting the difficulty or expense of performing the service, 
no cause of action arises without evidence to show that the differ- 
ence in rates is disproportionate to the difference in conditions. 
(See Western U. Teleg. Co. v. Call Publishing Co. 181 U. S. 
92, 45 L. ed. 765, 21 Sup. Ct. Rep. 561; Re Northwestern Bell 
Teleph. Co. 164 Minn. 279, P.U.R.1925E, 694, 204 N. W. 873; 
Interstate Commerce Commission v. Baltimore & O. R. Co. 145 
U. S. 263, 36 L. ed. 699, 12 Sup. Ct. Rep. 844; Interstate Com- 
merce Commission v. Chicago, G. W. R. Co. 141 Fed. 1003.) 

The courts of our own state have held to the said effect, i. e., 
in Graver v. Edison Electric Ilum. Co. 126 App. Div. 371, 
110 N. Y. Supp. 603, the appellate division held that the mere 


fact that one person receives an equal amount of electric current 
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for less money than his neighbor is not conclusive evidence of 
discrimination. It must be shown that it is under the same cir- 
cumstances and conditions and that this is not shown unless the 
current is furnished during substantially the same hours and in 
substantially the same amounts. 

In New York Teleph. Co. v. Siegel-Cooper Co. 137 App. Div. 
158, 121 N. Y. Supp. 1033, after discussing earlier cases in 
the state and Federal courts, including the Edison Electric II- 
luminating Company case (just cited), the court said at page 
163: 

“Tt may be deduced from all these authorities, that, granting 
the fullest application of common-law limitations to all public 
service corporations, what is prohibited is the exercise of unfair, 
unjust and unreasonable discrimination as between those so situ- 
ated that the conditions and cireumstances are identical.” 

In the court of appeals, in the same case, reported at 202 N. 
Y. 502, 96 N. E. 109, the court said at page 509: 

“Whether a discrimination is unreasonable or not is usually 
a question of fact. . . . The rule requires reasonable and 
impartial charges to all, but the exception permits a reduction 
when special facts make it reasonable and just. The rate 
charged must not only be reasonable but uniform, so that all 
are treated alike under like circumstances. There can be no 
favoritism, no arbitrary reduction in favor of a particular cus- 
tomer, and no undue advantage to one person through undue 
disadvantage to another, but discriminations founded on reason 
and justice may be made.” 

[5, 6] On the facts presented in this case, it can not be said 


that the telephone company is making or giving an undue or. 


unreasonable preference or advantage, or subjecting any partic- 
ular person, corporation or locality to any undue or unreason- 
able prejudice or advantage in the matter of the elimination of 
these evening and night discount rates in the period proposed. 
The number of substantial users of telephone service who noti- 
fied the Commission that they favored the elimination of the dis- 
count rates, and the fact that the hearings, although widely ad- 
vertised, produced but two or three active opponents as contrasted 
with the many proponents, is persuasive that even increased rates 
P.U.R.1928D. 
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are not considered as important as improvement of service. For 
it is apparent that these proponents of the company’s plan believe 
that improved service will result. 

On the evidence presented, it would seem that such a result 
would follow. There is, however, another factor which may or 
may not be of importance in the spreading out of the evening 
hour peak by the application of an increased rate. It may well 
be that the availability of the parties originating and receiving 
these toll messages during the evening hours makes for an eve- 
ning increase of business irrespective of rates. There were no 
studies presented bearing upon this point, and experience alone 
under a changed method will provide information. 

The method proposed by the company should in view of the 
peculiar and unique situation now existing from the traffic stand- 
point, and because of the expressed preference of telephone users 
to be affected, be allowed to become effective May 25, 1928, and 
to continue in force and effect until September 10, 1928. There- 
after and prior to May 1, 1929, the New York Telephone Com- 
pany should be directed to furnish to the Commission a full and 
complete report of the results of the operation thereof in the 29 
exchange areas affected. 





WASHINGTON DEPARTMENT OF PUBLIC WORKS. 


DEPARTMENT OF PUBLIC WORKS 


v. 
CHINOOK WATER WORKS. 
[No. 6096.] 


Valuation — Water rights — Acquisition cost. 

1. The actual cost of acquisition of a water right was adopted where 
there was evidence that the water right had no particular value apart 
from the particular system, p. 267. 

Valuation — Water rights — Cost of substitute supply. 

2. A water right should not be valued according to the cost of ob- 
taining water from some other source, thereby denying to the com- 
munity the natural advantages which result from a large supply of 
available water, p. 267. 

P.U.R.1928D. 
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Vaiuation — Going value — Definition. 
3. Going value may be defined as the difference in value of a plant 
in actual operation and a plant fully constructed, but not yet operating, 
or the cost of developing the business and attaching customers, p. 268. 


Valuation — Going value — Small water utility. 

4. A small allowance was made for going concern value in the case 
of a small water utility that was constructed to meet present needs and 
whose customers were awaiting its completion, and where there was no 
indication that the utility expended any money to attach customers or 
attract business, and where early losses were more than absorbed by 
past excessive earnings, p. 268. 

Valuation — Working capital — Water utility. 

5. An amount equal to one-twelfth of the annual operating ex- 
penses was allowed as the working capital for a small water utility, p. 
268. 

[April 30, 1928.] 


Comptatnt by the Department of Public Works on its own 
motion to the rates, rules, and practices of a water utility; val- 
tation fixed. 

This matter came on regularly for hearing at Chinook, Wash- 
ington, on the 6th day of March, 1928, pursuant to notice duly 
given, before ©. Rea Moore, supervisor of public utilities; the 
Department being represented by F. Harper Craddock, acting 
chief engineer, Darwin Schuetz, assistant engineer, and R. E. 
Ostrander, legal assistant; Mrs. Evalyn Brotherton, reporter. 

The parties were represented as follows: John O’Phelan, 
Attorney, Raymond, for patrons; Lars Bergsvik, Jr., Attorney, 
Salem, and John D. Williams, Attorney, Portland, for respond- 
ent. 

Witnesses were sworn and examined, evidenced was intro- 
duced, and the Department being fully advised in the premises, 
makes and enters the following findings of fact and order: 


Findings of Fact. 
I. 
The Chinook Water Works, owned by Mr. Lars Bergsvik, 


operates and maintains a water system for hire for the publie 
use in the community of Chinook, Washington. Chinook is 
an unincorporated fishing village situated on the north bank 
of the Columbia river about ten miles above the mouth. Its 
population in 1910 was 475. 

P.U.R.1928D. 
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II. 


The Department finds the book cost of fixed operating prop- 
erty to December 31, 1927, to be the sum of $19,896. 


ITI. 


The Department finds the estimated cost of construction of 
fixed operating property to December 31, 1927, to be the sum 
of $19,927. 


IV. 


The Department finds the estimated cost of reproduction to 
fixed operating property as of December 31, 1927, to be the sum 
of $27,795 and the estimated cost of reproduction less accrued 
depreciation as of the same date, to be the sum of $18,443. 


Ve 


The Department has adopted the figures in its engineers’ re- 
port for the values given in the three preceding paragraphs. 
These values correspend very closely to the values offered by 
respondent, save that respondent contends that each value should 
be increased by the sum of $2,638.29 for water rights and going 
value. Respondent divides the sum as $2,000 for water rights 
and the remainder for going value. 

[1, 2] The engineers for the Department allowed the sum 
of $45 for water rights and franchise. Mr. Bergsvik on the 
stand admitted that this figure represents the actual cost of the 
water rights and franchise. His contention that the water rights 
should be included as a figure of $2,000 is based upon the theory 
that the water rights should be accorded a value equal to the 
cost of obtaining water from some other source. According to 
Mr. Bergsvik, it would require an additional investment of at 
least $2,000 to obtain water from another source. 

“The Department cannot agree with this theory. There is 
evidence in the record that the water right has no particular 
value apart from this water system. The adoption of respond- 
ent’s theory would deny to the community the advantages which 
should result from a large supply of available water. It would 
enable publie service companies to capitalize their water rights 
P.U.R.1928D, 
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at figures applicable to an arid country and assess water rates 
prevalent in arid countries.” 

(8, 4] The Department is of the further opinion that no 
allowance should be made for going value. Going value may 
be defined as the difference in value of a plant in actual opera- 
tion and a plant fully constructed but not yet operating. It is 
the cost of developing the business and attaching customers. A 
small water company is normally constructed to meet the present 
needs. Its customers are awaiting its completion. There is 
nothing in the record in this case to indicate that the utility 
expended any money to attach customers or attract business. 
The record does indeed show some early losses but also indicates 
that these losses have been more than recouped. In point of 
fact, the record indicates that the earnings might have been 
grossly excessive had not the salary of the owner been progres- 
sively increased. 


VI. 


Since the Chinook Water Works is not incorporated, there is 
no capital stock or long term debts. The probable annual earn- 
ing capacity of the company under present rates is $3,996 and 
the amount required to meet annual operating expenses, taxes, 
and depreciation is $2,171, not including interest. The average 
number of customers as of December 31, 1927, is 123, indicating 
a density of traffic of 90 customers per mile of distribution main. 
The population tributary to the utility is about 540. 


VII. 


[5] The engineers for the Department allowed $176 for 
working capital and stores, as of December 31, 1927. This fig- 
ure represents the value of the stores on hand at the time of the 
appraisal plus one-twelfth of the annual operating expenses. 
Respondent suggested $400 as a reasonable sum for working 
capital. The Department knows of no reason why it should al- 
low a working capital in excess of the company’s requirements. 
The sum of $176 will, therefore, be allowed as working capital. 
P.U.R.1928D, 








XUM 


BORTH v. PHILADELPHIA & W. CHESTER TRACTION CO. 265 


PENNSYLVANIA PUBLIC SERVICE COMMISSION. 


A. F. BORTH 
v. 
PHILADELPHIA & WEST CHESTER TRACTION COM- 
PANY. 


[Complaint Docket No. 7346.] 


CITIZENS ASSOCIATION OF SPRINGFIELD 
v. 
PHILADELPHIA & WEST CHESTER TRACTION COM- 
PANY. 


[Complaint Docket No. 7351.] 


BROOMALL COMMUNITY ASSOCIATION 
v. 
PHILADELPHIA & WEST CHESTER TRACTION COM- 
PANY. 


[Complaint Docket No. 7354.] 


SOUTH SIDE COMMUNITY ASSOCIATION OF 
DREXEL HILL 
Vv. 
PHILADELPHIA & WEST CHESTER TRACTION COM- 
PANY. 
[Complaint Docket No. 7355.] 


Valuation — Rate making — Unchallenged figures — Street railways. 
1. The unchallenged figures of a street railway company as to val- 
uation of its property were used in a rate-making proceeding after 
being subjected to a careful examination by the Commission, p. 272. 
Valuation — Amortization of superseded property — Economy, 

2. A power plant owned and operated by a street railway company 
but abandoned because of expected economies in fact resulting in the 
purchase of power requirements, was allowed to be amortized over a 
period of ten years or the life of the power contract, the savings from 
which were found to be sufficient to charge off the plant, p. 273. 

Depreciation — Street railways — Coaches. 

3. A life of twenty years was assigned to street railway coaches 

for purposes of depreciation, p. 274. 
P.U.R.1928D. 
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Depreciation — Street railway — Terminal building. 

4. A life of one hundred years was assigned to a terminal build- 
ing of a street railway company for the purposes of depreciation, p. 
274. 

Return — Operating expenses — Inadequate claim — Street railways. 

5. An allowance for power plant expenses of a street railway com- 
pany was greatly increased by the Commission where it found that the 
company had not claimed enough for such items, p. 274. 

Return — Reasonableness — Street railways. 

6. A return of 7 per cent was held to be reasonable in the opera- 
tion of street railway property, p. 274. 

Valuation — Reproduction cost new — Computation — Street rail- 
ways. 

7. Reproduction cost new of physical property of a street railway 
company was obtained by applying to the book cost of the property cer- 
tain construction cost index figures, p. 274. 

Valuation — Unnecessary under proposed rates — Inadequate return. 

8. A finding of the fair value of street railway property was held 
to be unnecessary in a rate proceeding where any estimate of the same 
would be much in excess of any base necessary to support the return 
likely to be received under the proposed tariff, p. 275. 

Rates — Street railways — Commutation rates. 

9. A proposition that the regular rider should be favored over the 
transient rider at a fare less than 10 cents was held untenable where 
such straight cash fare would not yield the necessary revenue in con- 
nection with such a commutation reduction, and where a fare in ex- 
cess of 10 cents would drive away the transient traffic, p. 275. 

Discrimination — Zone limitation — Street railways. 

10. A community was held not to be discriminated against by the 
establishment of an additional street railway zone where the land ad- 
jacent to the carrier’s tracks in the extended portion of the first fare 
zone as Well as that intervening between the limit of the zone and the 
community was not built up and where the arrangement was attacked 
solely on the question of the wisdom of the company’s policy, p. 275. 


[April 9, 1928.] 


ComptaintT by civie organizations and individuals against the 
reasonableness of a proposed street railway tariff; complaint dis- 
missed. 

By the Commission: The complaints above captioned are 
all directed against respondent’s tariff P. S. C. Pa. No. 18 and 
were filed prior to July 20, 1927, its effective date. They were 
consolidated for the purpose of hearing and argument, and will 
be disposed of in one report. 


By the new tariff, the cash fare is increased from 8 cents to 
P.U.R.1928D. 
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10 cents; all tickets, with certain minor exceptions, are discon- 
tinued and the fare zones on the West Chester division are re- 
duced in number from six to five. 

All of the complaints challenge the reasonableness of the in- 
crease, and in addition, that of the Broomall Community Associa- 
tion avers an unjust discrimination against the district of 
Broomall located in the second fare zone of respondent’s West 
Chester division. 

Respondent is a motor power company and operates a system 
of electric railways radiating out of a terminal at 69th street 
and West Chester pike, in Upper Darby township, Delaware 
county. Respondent operates its system in four divisions, viz. : 
Media division, 8.57 miles long, extending to Media and divided 
into two fare zones,'the first of which terminates at Woodland 
avenue in Springfield township, and distant 5.47 miles from the 
said terminal; Sharon Hill division, 5.28 miles, to Sharon Hill, 
having a portion of its track in common with the Media division 
and constituting but one zone; Ardmore division, one fare zone, 
5.31 miles long, to Ardmore; and West Chester division, 19.10 
miles to West Chester, Chester county, divided into five zones 
of distances hereinafter set forth. The last two divisions have 
common trackage from the terminal, along West Chester pike 
to its intersection with Coopertown Road at Llanerch in Haver- 
ford township. Much of the company’s main track is located 
on private right of way and its service, tested from factors of 
roadway, rolling stock, running time, headway, and all other 
considerations, is conceded throughout the record to be on a high 
plane. 

Respondent asserts the maintenance of its service at its present 
level is the compelling cause of its rate increase; that a steady 
decline of passenger receipts, without corresponding decrease in 
operating expenses, starting in 1926, required the company in 
June of 1927 to choose the alternative of raising the fares or of 
lowering its service standard; and that it determined to increase 
the fares and maintain the service. 

The record does not admit of doubt that if the service standard 
is to be continued, additional revenue beyond that produced by 


the superseded tariff is required. Results of operation for the 
P.U.R.1928D. 
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calendar year 1926, showed earnings available for dividends and 
surplus of but $39,469.95; and for the calendar year 1927, 
with five months actual and seven months estimated under the 
old rates, a deficit over fixed charges of $14,500. The causes for 
the decline in revenue, detailed at length in the record, revolve 
mainly around the motor vehicle and are such as in our opinion 
indicate the decline as being more than a condition of short or 
temporary duration. As between the alternatives mentioned, the 
record furnishes abundant evidence in support of respondent's 
decision, and on the facts adduced, we would withhold fron: 
interfering with the company judgment, even assuming, but not 
here determining, our power so to do. 

[1] Respondent claims the new rates will produce materially 
less revenue than it is entitled to receive under law and in sub- 
stantiation, offered of record statements showing gross passenger 
receipts by months, for the seven months of 1927; estimates of 
revenue and of operating expenses, taxes and reserve require- 
ments for a full year’s experience under the new tariff; and book 
costs and appraisals designed to establish the fair value of its 
used and ‘useful property. Respondent’s figures stand on the 
record practically unchallenged. Respondent’s studies never- 
theless have been subject to careful examination and check by 
the Commission from which it appears that its actual passenger 
revenue for the full calendar year of 1927 was $1,230,031.44 
as against its estimate of $1,248,100, and that the total gross 
receipts for the same period were $1,231,958.91 as against its 
estimate of $1,250,179.36. Respondent estimates the new tariff 
will produce an additional revenue of $120,000 for twelve 
month’s experience resulting in total gross receipts of $1,329,- 
131.36. The Commission accepts the forecast as reasonable. 

Operating expenses, taxes, and reserves are detailed in re- 
spondent’s Exhibit B. Schedule 3, and for the calendar year 
1927 are given as follows: 


Operating EXPENses ..ccccvsscccccrescosscccsoccccsccoscocss SORE S5808 


, , OPeeee er eee occccceccocececs eccccccee ceccccccces «++ 39,401.70 
IE, on tcc lsaaarandenceemamaendnee adeeb baci oe 2,165.08 
Amortization of superseded property ...........eeeeeeee- eee 41,004.96 


Total deductions from gross receipts claimed as allowable.. $990,824.82 
P.U.R.1928D. 
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Respondent’s figure for operating expenses carried an esti- 
mate of but $2,400 for the item “Electric plant,” whereas due 
to plant failures of potentially recurrent character, the actual 
expenses for this item for 1927 exceeded $8,000. Respondent 
claims, and we think with reason, that taxes for the 12-month 
period under the new rates will exceed the figure in its set-up 
for the 12 months of 1927. 

[2] We allow respondent’s item of amortization of super- 
seded property. It represents in the main a power plant owned 
and operated by the respondent, but abandoned because of. ex- 
pected economies in fact resulting in the purchasing of its power 
requirements. Ten years has been selected by the company for 
writing off its property because, as testified by its vice president, 
the term of the power contract is ten years and the savings under 
this contract are found sufficient to amortize the plant over the 
life of the contract. 

A similar amortization charge came before the Public Service 
Commission of Indiana in Re Owensville Light Co. (anno.) 
No. 5556 September 29, 1920, P.U.R.1921B, 721 and it was 
there said: 

“Petitioner proposes to take advantage of the obvious economy 
of purchasing current, for the benefit of its consumers. From 
the point of view of the consumer, the result is lower cost, more 
dependable service and service during all hours of the day. In 
doing so part of petitioner’s property becomes useless for the 
public service, and he can no longer claim, nor does he claim, 
any return upon it. 

“If petitioner were not allowed to amortize the loss which he 
will suffer in disposing of this property, he would incur a heavy 
penalty for his foresight in providing for future needs and 
present convenience of his consumers by the proposed change, 
and it would be impossible for him to make the proposed change 
without a direct loss of more than $3,000. This loss might be 
so great a burden as to make it impossible for petitioner, in 
justice to himself, to make the proposed change. The Commis- 
sion has no hesitancy whatever in holding that the amortiza- 
tion of this item of $3,259.42 is a necessary and proper charge 


to operating expenses during the next five years.” 
P.U.R.1928D. 18 
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See also Toner v. Martinsville Gas & E. Co. (Ind.) P.U.R. 
1923E, 69, wherein it was held that a sufficient amount should 
be allowed as operating expenses for the long time amortization 
of property rendered useless when an electric utility stops gener- 
ating current and purchases current from a transmission line. 
See also Re Rockford Electric Co. (Ill.) P.U.R.1925D, 154. 

[3, 4] Respondent’s renewal reserve comprehending both de- 
preciation and obsolescence, is not unreasonable. Cars are as- 
signed a life of twenty years, its Terminal Building at 69th 
street a life of one hundred years, and the rail reserve is included 
on the basis of the company’s estimates as to its necessary cur- 
rent requirements from year to year, thus obviating heavy 
charges in any one year. 

The record is convincing that respondent’s total deductions of 
$990,824.82 from gross revenue for the calendar year 1927 are 
reasonable for an estimate of new earnings for the first full year 
experience under the new tariff. 

[5, 6] On the basis of the foregoing, respondent’s net operat- 
ing income for the calendar year 1927 is $262,586.09 and of 
the respondent’s figure of $8,000 for power plant expenses be 
taken instead of the figure of $2,400 in its set-up, the net revenue 
for 1927 is but $256,986.09. This sum represents a rate base, 
assuming a 7 per cent return, which the Commission determines 
to be a fair allowance of $3,751,230, in the one case, and of 
$3,671,230 in the other. 

[7] As bearing on the fair value of its property, respondent 
offered a detailed inventory of its land and rights of way ap- 
praised by two real estate experts at $7,032,901. It further 
represented in exhibit form, its net investment at $5,466,725.05, 
pointing out in the testimony that most of its system was con- 
structed prior to the last war and at the lower price levels then 
obtaining. Book costs were also submitted and totals in excess 
of $4,500,000, excluding all consideration of overheads and in- 
tangible costs and working capital. Its bonded indebtedness is 
given as $4,000,000. As indicative of the reproduction cost new 
of its physical property at current prices, respondent applied 
to the book cost of its property the American Electric Railway 


construction cost index figures, represented by respondent to 
P.U.R.1928D. 
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be applicable to its property and to yield a conservative rather 
than an excessive result, and which with land, included at the 
appraisal above specified, and with asserted reasonable allow- 
ances for intangible costs and going concern value, yield a figure 
of $18,460,783. 

[8] We are constrained by the record to the opinion and de- 
termine that the fair value of respondent’s used and useful prop- 
erty is so much in excess of any base necessary to support the 
return likely to be received under the new tariff, that the re- 
spondent has met the burden of proof as to the reasonableness 
of its rates. We are of the further opinion that it is unneces- 
sary to determine in this proceeding the fair value of respondent’s 
property. 

[9] Complainants’ proposition that the regular rider should 
be carried at a commutation rate of less than 10 cents per zone; 
that school children be carried at a special rate, inferentially 
at a zone rate of also less than 10 cents, and that the transient 
rider be charged a straight cash fare, the amount of which com- 
plainant does not suggest, is answered by the patent fact that 
if the straight fare for the so-styled transient rider were fixed 
at 10 cents per zone, the tariff would fall far short of producing 
the required revenue; and if increased beyond 10 cents, might 
be higher than the traffic would bear or subject to attack as un- 
reasonable or discriminatory. We are clearly of the opinion 
that respondent’s rates are not unjust or unreasonable and so 
find and determine. 

[10] The alleged discrimination averred in the complaint 
of the Broomall Community Association likewise is not sustained 
by the record. The Broomall district, as hereinbefore stated, is 
in respondent’s second fare zone on its West Chester division 
and at the intersection of Sproul road is about 5.6 miles west- 
wardly from the 69th street terminal. The community numbers 
about two hundred houses, of which about twenty-five or thirty 
have been built since 1925. Sproul road, at the point where it 
crosses respondent’s tracks, is about 1.43 miles west of the western 
end of respondent’s first fare zone on this division and about 
2.33 miles beyond the western terminus of the first fare zone 


under the superseded tariff, the reduction in the number of zones 
P.U.R.1928D. 
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under the new schedule having extended the first fare zone on 
this division from Eagle Road to Darby Creek, a distance of 
about .9 of a mile. Respondent’s new zones on this division in 
full are as follows: 


First fare zone—69th street terminal to Darby Creek .......... 4.20 miles 
57 


Second fare zone—Darby Creek to Newtown Square ........... 3.57 miles 
Third fare zone—Newtown Square to Gradyville Road ......... 4.15 miles 
Fourth fare zone—Gradyville Road to East Milltown Road ..... 3.72 miles 
Fifth fare zone—East Milltown Road to West Chester ......... 3.46 miles 


Neither the land adjacent to respondent’s tracks in the ex- 
tended portion of the first fare zone, nor that intervening be- 
tween the western limit of that zone and Broomall, is built up, 
although the record furnishes some instances of proposed real 
estate developments. 

Complainants called an expert witness, who qualified as having 
had extensive experience in the operation of railway lines and 
who, after explaining in detail a number of studies prepared 
by him and carried into the record in exhibit form, comprehend- 
ing such matters as comparative rates of speed in miles per hour 
by zones and completed routes; comparative fare rates per mile 
by zones arid routes under old and new bases; operating statistics 
for 1926 by divisions and zones; car mile earnings and earnings 
per mile of track, urged that a 15-cent fare be established be- 
tween the 69th street terminal and Sproul road, effecting a restor- 
ation, at that point, of the ticket fare under the superseded tariff. 
Complainants’ expert does not contend that respondent’s tariff 
results in unjust discrimination as to Broomall patrons, but on 
the contrary frankly stated his belief that the matter was one of 
company policy. His following testimony, given on cross-exam- 
ination is instanced as illustrative: 


“Q. As I understand it, you approach this matter largely 
from what you consider would be a wise company policy ? 

“A. I do. 

“Q. I understand that is really the crux of your testimony 
in this case, you think it would be a wise company policy to do 
this as you lave suggested ? 

“A. I think it would be, and I think the earnings just east 


of the Broomall section justify the hope and expectation that 
P.U.R.1928D. 
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that district will grow very rapidly under proper service and fare 
conditions.” 


It is a fair deduction from the testimony of this witness that 
his studies lead him to the conclusion, not that the tariff is un- 
justly discriminatory, but that were he in charge of its manage- 
ment, he could find sufficient justification in a policy which 
would restore the 15-cent fare at the intersection stated. 


The respondent, through its officers, testified that the arrange- 
ment of the fare zones on the West Chester division had been the 
result of the best combined managerial consideration and judg- 
ment of its organization; that the western limit of the first fare 
zone had been pulled out almost a mile beyond the limit of traffic 
density, by the new tariff, and that it was and would continue 
to be, the practice of the company to further extend its zone 
limits as traffic density, actual or in reality imminent, justified. 
Respondent challenged the accuracy of the premises on which 
the complainants’ witness predicated his conclusion, asserting 
that the Media through rate of 15 cents was not a proper cri- 
terion, inasmuch as it was a competitive rate, and that com- 
parisons between the Broomall rate and those obtaining on the 
Ardmore and Sharon Hill divisions and on the first fare zone 
of the Media division, were unconvincing inasmuch as they 
ignored the factor of traffic density on the three last named 
portions of the system, all the land tributary to them being ex- 
tensively built up. Respondent further pointed out that the 
studies of complainants’ witness as to car mile earnings on the 
West Chester division, and particularly on the first fare zone— 
a factor stated by the witness as of great importance—was predi- 
cated on operating results for 1926 which are not representative 
of present operating conditions, October 1927 showing earnings 
of but 72 cents per car mile, in the first and densest zone, a de- 
crease of 22 cents, or practically 25 per cent lower than the 
comparable figure in the exhibit presented by complainants’ 
witness. 

As this Commission pointed out in Re Lehigh Valley Transit 
Co. Application Docket No. 3290, P.U.R.1920D, 584, 587: “It 
is not possible . . . to devise a zone system that will please 
P.U.R.1928D. 








278 PENNSYLVANIA PUBLIC SERVICE COMMISSION. 


everybody. Each zone point is a fare barrier or dam in a rail- 
way line which is bound to create discrimination to a certain 
extent, and, therefore, a feeling of resentment on the part of the 
riders so affected.” And more recently, in Sugar Notch v. 
Wilkes-Barre R. Corp. Complaint Docket No. 7127, decided 
December 20, 1927, P.U.R.1928B, 619, 620, it was stated: “It 
must be obvious that zones on a street railway system cannot all 
be of exactly the same length. Zoning is determined by operat- 
ing and traffic conditions, as well as by topography, density of 
population, public accommodation, and other factors which make 
it practically impossible to preserve exactly uniform lengths of 
zone throughout a trolley system.” 

The entire record, including the numerous exhibits, have had 
our careful consideration and we are not convinced that the 
riders from the Broomall district should not contribute to the 
increased revenues which the record demonstrates is necessary 
to maintain respondent’s service and to which the respondent is 
entitled. We are likewise not convinced that respondent’s zones, 
as contained in its tariff complained against and its resultant 
fare of 20 cents between Broomall and the 69th street terminal 
is unjust or unreasonable or unjustly discriminatory. 

We find and determine from the record that the complaints 
cannot be sustained. They are accordingly dismissed and the 
proper order will issue. 





WASHINGTON DEPARTMENT OF PUBLIC WORKS. 


DEPARTMENT OF PUBLIC WORKS OF WASHING-’ 


TON 
Vv. 
PACIFIC COUNTY BRIDGE COMPANY. 
[No. 6097.] 


Constitutional law — Delegation of powers — Commission jurisdic- 
tion. 

1. An act of the legislature delegating to the Commission the 
power to fix rates for toll bridges is not invalid because the consti- 
tution of the state does not specifically authorize the delegation of 

P.U.R.1928D. 
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such powers where there is likewise no specific provision for the regu- 
lation of other public utilities concerning which the orders of the Com- 
mission have been sustained by the highest court of the state, p. 281. 


Bridges — Location upon state highways — Regulation. 

2. A law giving the Commission power to regulate toll bridges was 
held to apply to a bridge not entirely located upon the state highway 
where all of the traffic passing over it was deflected from the state 
right-of-way, which was a short distance off, p. 282. 


Valuation — Second-hand equipment — Life of franchise — Bridges. 
3. The fact that a second-hand structural steel span is capable of 
rendering adequate service for the remainder of the life of a bridge 
company franchise does not warrant an assumption that it is as use- 
ful as a new span and could be so valued for rate-making purposes, p. 
283. 
Valuation — Original cost — Bridges — Second-hand property. 

4. A bridge span purchased for one dollar and transported and 
erected at considerable expense was valued for rate making at no more 
than its total cost to the company, notwithstanding the fact that it 
would probably be just as serviceable as a new bridge for the life of 
the company’s franchise, p. 283. 

Valuation — Engineering expense — Bridges — Determination of 
project. 

5. No allowance was made, in the valuation for rate making of a 
toll bridge, for engineering and supervision expense chiefly incurred by 
the promoters in deciding whether or not they should build the bridge, 
in view of the fact that the determination of the feasibility of the proj- 
ect did not add in any way to the value of the structure, p. 284. 

Valuation — Office expense during construction — Bridges. 

6. A substantial item for general office expense of a bridge com- 
pany during construction was held to be unjustified where the company 
in fact used the office of its counsel, as the volume of business during 
construction made such expense incredible, p. 284. 


Valuation — Bond discount — Brokerage fees — Interest during con- 
struction. 

7. Bond discount and brokerage fees are items of deferred interest 
and are properly chargeable to capital account only in so far as they 
are part of interest during construction, but beyond this, such cost of 
financing should not be included in rate valuation, p. 284. 


Valuation — Land — Property not useful — Bridges. 

8. The cost of approximately 36 acres of land acquired by a bridge 
company at a tax sale was not allowed in the valuation of the utility 
property for rate making where one acre of land was sufficient for 
utility purposes, p. 285. 

Valuation — Organization, franchise, and promotion expense. 

9. An item of $7500 for organization and franchise and promotion 
expense of a bridge company was modified to $500 where the facts in- 
dicated that the franchise and organization of the corporation were 

P.U.R.1928D. 








280 WASHINGTON DEPARTMENT OF PUBLIC WORKS. 


very simple and could be drawn by any attorney for a nominal sum, 
p. 285. 
Valuation — Working capital — Bridge company, 
10. No allowance is necessary for working capital in the valuation 
of a bridge utility, in view of the fact that services rendered by the com- 
pany are paid for at the time rendered, p. 287. 


Valuation — Going value — Bridge company. 

11. No allowance for going value is necessary in the valuation of a 
bridge utility, in view of the fact that its employees are not specially 
trained and it is not required to keep elaborate records, and the growth 
of business depends upon the traffic of the highway, and its patronage 
is, therefore, beyond its control, p. 287. 


Valuation — Prospective construction — Replacements — Bridge com- 
pany. 

12. No allowance was made in the valuation of a bridge utility for 
rate making to cover the expense of redriving and piling, which in 
turn would be necessary within a couple of years, in view of the fact 
that such construction was in the nature of a replacement for which 
ample depreciation had been charged off in the past, p. 287. 


Depreciation — Sinking-fund method — Bridge company — Interest 
charge. 

13. The sinking-fund method with an interest charge of 5 per cent 
per annum was used in computing the depreciation of a toll bridge in 
conformity with a Commission order justifying such a method in valu- 
ing toll bridges, p. 288. 


Return — Operating expenses — Officers’ salaries — Bridges. 

14. An item for officers’ salaries was not allowed in the operating 
expenses of a toll bridge in view of the fact that such a utility prac- 
tically operates itself, and that the items allowed for tenders, clerks, 
and office supplies were ample to cover supervision, p. 289. 


Return — Deductions — Amortization of bridge property — Franchise 
expiration. 

15. A bridge company should not be allowed to amortize its plant 
in addition to an allowance for depreciation because of the fact that 
it is obligated under a franchise to turn over the property to local 
authorities in good operating condition upon the expiration of its 
franchise, where the amount allowed for depreciation has been sufficient 
to amortize and replace the investment and permit the return of tie 
property at the end of the franchise period in a fair operating condi- 
tion, p. 289. 


Return — Division of profits with local authorities — Bridges. 

16. A section of a franchise of a bridge company which provides for 
the division of net profits derived from operation with local authori- 
ties should not be taken into consideration in fixing a rate to allow a 
reasonable return on the property where the company has made such 
an agreement without any apparent reason and the public has no in- 
terest in it, p. 290. 

P.U.R.1928D. 
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Return — Bridge company — Percentage allowed. 
17. A return of 8 per cent was allowed a bridge utility, p. 291. 


[March 21, 1928.] 


Compxiaint by the Department of Public Works against al- 
leged excessive rates of a bridge company; property valued and 
rates adjusted. 


By the Department: This matter came on regularly for 
hearing at South Bend, Washington, on the 26th day of January, 
1928, pursuant to notice duly given, before John C. Denney, 
Director, and C. Rea Moore, Supervisor of Public Utilities; 
the Department being represented by R. E. Ostrander, Legal 
Assistant, F. Harper Craddock, Acting Chief Engineer, and T. 
A. Martin, Traffic Accountant; E. J. Delbridge, Reporter. 

The parties were represented as follows: 

John R. O’Phelan, Attorney, South Bend, for complainants ; 
Welsh and Welsh, Attorneys, Raymond, for respondent. 

Witnesses were sworn and examined, evidence was introduced, 
and the matter was submitted to the Department. 


Discussion 


After receiving complaints and petitions from the chambers 
of commerce of the various towns in southwestern Washington, 
the Department instituted this proceeding for the purpose of 
fixing the value and determining just and reasonable rates for 
the Naselle river toll bridge, owned by respondent. 

The Naselle river toll bridge may be described as situated 
on the Ocean Beach highway, between South Bend and Ilwaco. 
A 10-year franchise for the bridge was issued by the Board of 
County Commissioners of Pacific county on June 11, 1923, to 
K. L. Goulter and W. J. Mumford and by them assigned to re- 
spondent. The bridge was opened to the public about June 26, 
1924. 

[1] At the hearing, and again in its brief, respondent objected 
to the jurisdiction of the Department, upon the grounds (1) 
that Chap. 250, Laws of 1927, is unconstitutional and (2) that 
Chap. 250, Laws of 1927, relates only to toll bridges located on 


state highways. The Department does not believe respondent’s 
P.U.R.1928D. 
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objections to its jurisdiction are well taken. It is true that 
the Constitution of Washington does not specifically authorize 
the legislature to delegate to a regulatory board the power of 
fixing the rates for toll bridges. Neither is specific provision 
made for regulation by a Commission of the rates or service of 
electric companies, gas companies, or water companies, yet orders 
of the Department regulating such companies have been sus- 
tained by the supreme court of the state many times. 

[2] The Department feels that respondent’s second objection 
is likewise without merit. From the record it appears that the 
bridge is connected with the Ocean beach highway on the north 
side of the Naselle river by a trestle constructed by the county. 
On the south side of the river the bridge is some fifty to one 
hundred feet from the right of way of the Ocean Beach highway. 
It would seem that the highway was constructed before the bridge 
and does not actually meet the bridge head on the south side of 
the river. It is, however, admitted that all of the traffic passing 
over this bridge is traffic from the Ocean Beach highway. The 
bridge was constructed to convey this traffic across the Naselle 
river. It is of course physically impossible for the bridge to be 
entirely upon the highway right of way, unless the right of way 
be extended across the bed of the Naselle river. The Depart- 
ment is of the opinion that it has jurisdiction in the premises, 
either under Chap. 250 of the Laws of 1927 or Chap. 93 of the 
Laws of 1919. 

From a consideration of the testimony and exhibits offered 
in this case and briefs submitted by counsels, and being duly ad- 
vised in the premises, the Department now makes and enters 
the following findings of fact and order: 


Findings of Fact. 
I. 
Book Cost of Property. 


The cost of the property as shown by the books of respondent 
is $75,723.03. This figure is of no particular value or impor- 
tance in the case. It includes sorne $15,000 for bond discount 


and $15,000 for the value of the steel span which for reasons 
P.U.R.1928D. 
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hereinafter stated cannot be allowed. The total structural cost 
of the property as shown by the books is $38,171.53. 


II. 
Estimated Cost of Construction to June 30, 1927. 


The Department finds the total structural cost without gen- 
eral expenditures to be the sum of $38,702. This is a figure 
found by the engineers of the Department. 

[8, 4] Mr. McCurrach, witness for respondent, found the 
total structural cost as $47,701. Mr. McCurrach arrived at this 
figure by valuing the steel span in place at $18,000, whereas 
the engineers for the Department valued the span in place as 
$9,001. The record shows that the span cost the respondent 
$1 on the piers at Raymond and that it cost $9,000 to take it 
down, transport it to the Naselle river, erect it on the piers, 
scrape, and paint it. The record shows that the life of the span 
was, at the time of the purchase, approximately half gone and 
that a new span of similar construction with its turn-table ma- 
chinery, would cost approximately $17,500, as of June 30, 1927, 
and approximately $20,000 as of June 30, 1924. Respondent 
contends that this second-hand span will last the life of the fran- 
chise and is, therefore, as valuable to it as would be a new span. 
The Department is unable to agree with this argument and is 
unable to see that the span is worth any more than its cost to 
the company. 

Complainant herein introduced much testimony concerning 
the cost of the various kinds of piling, the cost of driving the 
piling and the cost of the lumber in place. This testimony al- 
though tending to show that the figures used by the Department’s 
engineers were somewhat high, is indefinite and to some extent 
contradictory. The Department does not believe that it out- 
weighs the testimony of the Department’s engineers. This belief 
is enforced by the fact that the total structural cost estimated 
by the Department’s engineers agrees closely with the cost shown 
by the company’s books. 

The engineers for the Department allowed the following gen- 


eral expenditures: 
P.U.R.1928D. 
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Engineering and supervision, 4 per cent ....sssecceccceeccesess $1,548.00 


Law expense, 1 per cent ............. occ ccccccccccccccccocces 387.00 
General office expense, 2 per CeMt ......+seeeeeeceeereeecrceece 774.00 
PORE DUN CUIGIIIEIN ok ois cc ciscccsdasccscesces scusees On 
Underwriters’ and brokers’ fees, including bond “discount nacaenare 2,044.00 


[5] Mr. MecCurrach made similar allowances upon the same 
percentages. The Department is of the opinion that these al- 
lowances are excessive. The record indicates that any engineer- 
ing expense which may have been incurred was incurred by the 
promoters in deciding whether or not they should build the 
bridge. It was work performed to determine whether or not a 
bridge at the point was feasible and did not in any way add to 
the value of the bridge. The site of the bridge was predeter- 
mined by the location of the highway. The record further shows 
that this bridge was built under contract. The span was already 
constructed. The position of the piers was predetermined by 
the length of the span. The only engineering that could be in- 
volved related to the driving of the piles. The Department is 
of the opinion that $500 is ample to cover engineering and 
supervision. 

[6] The item of $387 for law expense is gratuitous. A figure 
for law expense will be allowed under intangible fixed capital. 
The item of $774 for general office expense is likewise unjusti- 
fied. The record indicates that the company used the law office 
of Mr. Welsh in Raymond. It is inconceivable that the bridge 
company’s business during construction added $774 to the cost 
of maintaining this office. 

[7] The item of $2,044 for underwriters’ and brokers’ fees, 
including bond discount, is entirely unwarranted. To raise 
money to construct this bridge, the respondent company issued 
$45,000 worth of bonds. These bonds were sold for $30,000. 
The engineers for the Department, in fixing the value of the 
property, allowed the proportional part of the bond discount of 
$15,000 applicable to the construction period. Mr. MeCurrach 
made the same allowance. Bond discount and brokerage are 
items of deferred interest and are properly chargeable to capital 
account only in so far as they are a part of interest during con- 
struction. Beyond this, the cost of financing or assembling 
capital should not be included in the valuation for rate-making 
purposes, Galveston Electric Co. v. Galveston, 258 U. S. 388, 
P.U.R.1928D. 
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66 L. ed. 678, P.U.R.1922D, 159, 42 Sup. Ct. Rep. 351; Alum- 
inum Goods Mfg. Co. v. Laclede Gas Light Co. 16 Mo. P. S. C. 
R. 114, P.U.R.1927B, 1, and eases cited. In this instance the 
engineers allowed $1,575 for interest during construction. This 
is the interest on $43,000 at 7 per cent for the period of six 
months during which the bridge was under construction. The 
Department is of the opinion this allowance is more than generous 
for interest during construction and that no further allowance 
should be made. 

[8] The Department’s engineers and Mr. MeCurrach both 
included an item of $921 for land. This item represents 36.85 
acres at $25 an acre. The record does not show the cost of this 
land other than that it was acquired at a tax sale. The record 
does show, however, that $25 an acre is a high figure for the 
land and that one acre is sufficient for the bridge company. The 
Department will allow the sum of $25 for land. 

[9] The engineers for the Department and Mr. MeCurrach 
allowed the sum of $7,500 for organization and franchise, in- 
cluding promotion expense. The record shows that the franchise 
was obtained practically at the solicitation of the county Com- 
missioners. The franchise itself is very simple and would be 
drawn by any attorney for a nominal sum. The organization 
of a corporation such as respondent is likewise a simple task and 
would cost very little. If unusual expenses were incurred in 
promoting the company, it was because the stockholders of the 
company themselves actually contributed no funds. The evi- 
dence indicates that the company was compelled to defend an 
action of some sort in the superior court. The Department is 
of the opinion that the sum of $500 is ample to cover the cost 
of organizing the company, obtaining a franchise, promoting the 
company and law expense during the construction of the bridge. 

Summarizing, we have the following items of estimated cost 
of construction to June 30, 1927: 


Structural cost, without general expenditures ............+.. - $38,702.00 
Engineering and supervision ...............seccccscccecceees 500.00 
Interest during construction ......ccccccccccccccccsscccccces 1,575.00 
EEE OTR 25.00 
Organization and franchise, including promotion expense ....... 500.00 


Total estimated cost of constructing the fixed operating capital 
OE re rer er ae re $41,302.00 
P.U.R.1928D. 
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Our action here in disallowing many items of overhead may 
oceasion some surprise. The Department is aware that these 
items of overhead are customarily included by valuation engi- 
neers and were included in this case. They are theoretical items 
of expense which the engineers estimate would be incurred. In 
point of fact they are not incurred and merely result in a rate 
base greatly exceeding the actual investment. The promoter of 
a small utility does not have an engineer and an attorney con- 
stantly in attendance. He is customarily a man of normal in- 
telligence. He can draw up and understand simple contracts. 
He is usually competent to supervise the construction work. In 
this instance, the Union Bridge Company which built the bridge 
undoubtedly furnished as a part of the contract price any plans 
which were used. It undoubtedly also furnished engineering 
supervision as a part of the contract price and delivered the 
bridge to the owner in accordance with the specifications of the 


contract. 
III. 


Estimated Cost of Reproduction. 


The Department finds that the estimated cost of reproducing 
the fixed operating capital as of June 30, 1927, is the sum of 
$41,302. The record shows that costs remained constant be- 
tween 1924 and 1927, 


IV. 
Estimated Cost of Reproduction Less Accrued Depreciation. 


The Department finds the estimated cost of reproduction less 
accrued depreciation to be the sum of $24,877. 


V. 
Outstanding Stock and Bonds. 


The Department finds that on June 30, 1927, the company 
had outstanding, $30,000 in capital stock and $20,000 in long 


term debts. 
P.U.R.1928D. 
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VI. 
Rate Base. 


[10] The Department finds that fair value of respondent’s 
property for rate-making purposes as of June 30, 1927, is the 
sum of $41,302. No allowance is necessary for working capital. 
The services rendered by the company are paid for at the time 
rendered. Its bills are paid in due course, 

VII. 
Going Value. 

[11] Respondent insists that an allowance should be made for 
going value. Going value in valuation cases may be defined as 
the value which attaches a plant because of its successful opera- 
tion. It is the difference in value between a plant in actual 
operation and a plant fully constructed but not yet operating. 
Going value is normally the cost of acquiring a system of oper- 
ation, of training employees and obtaining the patronage of the 
public. Such a value does not adhere to a toll bridge. Its em- 
ployees do not require any special training; neither has the com- 
pany any elaborate set of books or statistical records. The 
growth of its business depends upon the increase of travel upon 
the highway. Aside from the increase of travel on the highway, 
its business would be the same the first month as the twentieth 
month. There is nothing it did or could do to increase its busi- 
ness except advertising and it did very little advertising. The 
patronage in the main depended upon events entirely outside 
its control, and very little upon its public relations. 

VIII. 
Redriving Piling. 

[12] Respondent also contends that its rate base should be 
increased to cover the cost of redriving the bridge. A great deal 
of testimony was introduced at the hearing to show that the 
piling must in the main be redriven within the next two years. 
A witness for respondent placed the cost of redriving the piling 
at the sum of $26,627.65. Mr. Hamilton, an engineer for the 


State Highway Department, testified that the bridge could be 
P.U.R.1928D. 
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redriven for the sum of $17,678. A study of the record shows 
that Mr. Hamilton’s figures are probably much nearer the real 
cost of redriving this bridge than are the figures offered by re- 
spondent. However, further comparison need not be made. The 
bridge has not been redriven and it may never be redriven. 
Most of the testimony offered at the hearing as to the necessity 
of redriving was highly speculative. In case, however, that the 
bridge is redriven that does not result in an increase in the rate 
base. Such a redriving would be in the nature of a replacement 
or a renewal and not the construction or extension of a plant. 
For the past three years respondent has each year charged off 
$8,413.67 to depreciation. This depreciation charge is of course 
excessive, and is more than adequate to compensate respondent 
for redriving the bridge and for the other depreciation accrued 
upon its property. 
IX. 
Depreciation. 

[13] In compiling its report, the engineering section of the 
Department set up figures for both the straight-line method of 
depreciation and the sinking-fund method. Mr. McCurrach, 
for respondent, adopted the straight-line method of depreciation. 
By General Order No. 6043, dated May 12, 1927, and quoted 
in the engineer’s report, the Department adopted the sinking- 
fund method of depreciation for toll bridges. That method will 
be used in computing depreciation in this order and all deprecia- 
tion figures should be understood as meaning depreciation by 
the sinking-fund method, computed at an interest charge of 5 
per cent per annum. 

X. 


Operating Revenues and Expenses. 


The record shows that the operating revenues of the bridge 
since its construction has been as follows: 


June 26, 1924 to December 31, 1924 .......ccccccccccccccccecs $13,099.45 
eer ree Te TT TCT TTT 21,658.37 
WOES .cccccccccccccccccceccecccccc cscs ccccecescesecesoeeces 26,875.26 
PEE eed cei ct ce bee eieneb esse se sbosiiteress sebeheneseasned 26,534.43 


From these figures the engineers for the Department concluded 


that the income for 1928 would be about $28,000. Mr. Mc- 
P.U.R.1928D. 
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Currach, for respondent, adopted this figure. The company, 
however, objects to the figure as excessive. The Department is 
of the opinion that the estimate is justified. It is a matter of 
common knowledge that travel on the highway is constantly in- 
creasing. The low revenue in 1927 is doubtless explained by 
the fact that the year 1927 was cold throughout a greater portion 
of the summer months and tended to retard travel. 

The report of the Department’s engineers shows the following 
deduction from revenues: 


Salaries of officers ............ ree Ce er ee $1,200.00 
Salaries of bridge tenders ................ Ssneenves .. 3,000.00 
Salaries of clerks and bookkeepers ...............00- ° 600.00 
Office supplies and expenses ..............0.2ccececes 150.00 
OCT CET Toe CONME Re enenEsane caeedem 1,450.00 
PR hiSdudawcescnawasdanesskes ne cadand cues coe 2,220.80 
——— $8,620.00 
Depreciation ....ccccccceccccccs eee rT eee Te Te $5,881.00 
yee errr Ter TIT Te hike wee eeewaed 505.00 


[14] The item for officers’ salaries will not be allowed. A 
toll bridge practically operates itself. The items allowed for 
bridge tenders, clerks, and office supplies are ample to cover 
supervision. The depreciation allowance is excessive. It was 
computed on a valuation of $53,451. On the valuation hereto- 
fore allowed by the Department, the depreciation computed by 
the sinking-fund method is the sum of $4,623. 

Summarizing our estimate of operating income and rate of 
return for the year 1928, we have: 


Operating revenues ............ idpea cence Caue Seeseetnae ene $28,000.00 
Cperaieny CUOMO oo oo sk Sse cdeeciscceesdesersccsccoevense 7,420.00 
Depreciation (Anntity GOTI2) 22 cccsccciecdsvcvisccscowtcves 4,623.00 
WO Sncchseitt eed e sca es cibatbawe ceeds s these ade a eee ° 505.00 
Total deductions from revenues .......-ceceeeceececerreccece 12,548.00 
COREG TUOND oo. 5.0.5.6. 815.6665 6060606 Seen cise ccee eons «- 15,452.00 
Rate base ........ were ee CTT te KCODe Ose cae eS MewEiRG® 51,302.00 
ee ee oe et ere eee ee er Te S 37.41 
Operating income to give 8 per cent return .........-..-20-0005 3,304.00 


[15] At the hearing respondent contended strenuously for an 
allowance to amortize its plant in addition to an allowance for 
depreciation. In support of this position, respondent argued 
that it was obligated under the franchise to turn over the bridge 
to the county in good operating condition, which would require 
the expenditure of all of its depreciation allowance and that it 
would lose its investment if it were not allowed an extra figure 
for amortization. The Department does not follow the argu- 
P.U.R.1928D. 19 
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ment. Depreciation is allowed for amortizing or replacing the 
investment. In the case of a utility with a definite life, like 
this toll bridge, a depreciation figure is allowed which will, at 
the end of the period, return the capital outlay to the investor. 
There is no reason to suppose that respondent will invest all of 
its depreciation allowance in repairing the bridge.. Its deprecia- 
tion reserve accumulated is, as hereinbefore stated, grossly ex- 
cessive and will allow respondent to redrive the piling and still 
have in its reserve more than enough money to cover the remain- 
ing accrued depreciation. If the piles are redriven in 1928 or 
1929, they will, at the expiration of the franchise period, be 
in approximately the same condition as at present and the bridge 
will be serviceable. If the item allowed by this order for paint- 
ing and repairing the superstructure is expended, the bridge 
will, at the expiration of the franchise period, be in at least as 
good condition as at present. This will undoubtedly satisfy the 
requirements of the franchise and would leave respondent with 
a depreciation reserve equal to the capital outlay. 

[16] Section 11 of the franchise provides: 

“After. said bridge has been in operation for a period of six 
years, then the net profit derived from the operation of said 
bridge for the balance of the franchise period shall be divided 
equally between the owners of the franchise and Pacifie county.” 

Respondent argues that the Department should take this clause 
into consideration in fixing a rate and should allow rates which 
will earn respondent a reasonable return after dividing its net 
profit. The bridge was not open to traffic until about June 26, 
1924. This franchise clause will, therefore, not come into opera- 
tion until June 26, 1930. The Department is of the opinion 
that the payment made to Pacific county under this clause should 
be disregarded. These payments are in no sense a tax or an 
assessment. Neither are they in the nature of rentals and should 
not be deducted as operating expenses. Respondent, for reasons 
best known to itself, has agreed to divide its net profit with an- 
other. In fixing rates the Department is interested only in de 
termining whether the utility is earning a reasonable return from 
the investment. The disposition of that return is not of interest 


to either the Department or to the public and the public cannot 
P.U.R.1928D. 
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be called upon to pay an excessive rate because the utility has 
agreed to divide its profits. 


XI. 
Rates. 


[17] The Department is of the opinion that the rates of 
respondent are excessive. On the adjusted rate base, respondent 
during the first six months of its operation earned a return of 
12.14 per cent, for 1925, 17.82 per cent, for 1926, 35.22 per 
cent; for 1927 the earnings were clearly as great as 1926. The 
record shows that this utility during its short period of existence 
has retired $25,000 in bonds and has paid dividends totalling 
45 per cent on the par value of its stock, besides charging off an 
excessive depreciation. An operating revenue of $16,800 (60 
per cent of $28,000) will give the respondent an annual return 
of more than 8 per cent. The following schedule of rates, ap- 
proximately 60 per cent of the present rates, will in the opinion 
of the Department, yield at least $16,800 annually and are just, 
fair, and reasonable: 


1 Automobile (including driver) ......ceceeccececceecees 30 cents each 
2 Automobile trailers, two wheeled .......... p6eikaeseewn _~ CUS 
3 Automobile trailers, four wheeled ..................45. a *. 9 
4 Automobile school busses, (when carrying school children 
Re ee a ee Ne Eee en ee Free 
5 Trucks and tractors (including driver) under one ton... 30 “ & 
6 Trucks and tractors (including driver) one ton and not 
ee oe Py ee Oe eee eee et. * 
7 Trucks and tractors (including driver) two tons and over 60 “ “ 
8 Truck and tractor trailers, one ton and under ........... — oo 
9 Truck and tractor trailers, over one ton .............+-. _ ~' = 
10 Motor cycles (including driver) ...............eeee00-- oe SS 
11 Motor cycles (including driver) with side car ......... ae is 
12 Single horse and vehicle (including driver) ............. ee 
13 Two horses and vehicle (including driver) ............. — lUmSCCUS 
14 For each additional horse in service ................... ~- 
a WER noise he odes fcc at TR WV abbas Ehenase ceeaws = 
16 Pedestrians, with hand vehicles .................-.045- y.*: © 
17 Bicycle (including rider) .........ccescccccsescccers aoe 
18 Passengers riding in vehicles except driver ............. . - * 
19 Schovl children, on school days only ................4.- Free 
20 Children under six years when accompanied by adult .... Free 
21 Children between the ages of six and twelve (except school 
children on school days only) ...........-.......4.- =_— 
22 Live Stock, each animal, driven, led or ridden, of cattle, 
goats, hogs, horses, mules or sheep ........+. Perret: FU 
Monthly Tickets 
23 30 crossings .ccccccccccccccccccsccccccces eeccccccceeesss $6.00 each 
60 crossings ..... WETTTTTTITIT TIT TTT TTT TT cevcere - 8.00 each 


P.U.R.1928D. 








WASHINGTON DEPARTMENT OF PUBLIC WORKS. 


ORDER. 


From the foregoing findings of fact the Department concludes 
and its order is, that the value of respondent’s toll bridge as of 
June 30, 1927, be and the same is hereby fixed at $41,302, upon 
which value, respondent is entitled to earn a reasonable return. 

It is further ordered that respondent, on or before thirty days 
after the service of this order, file with this Department its toll 
Schedule No. 3, effective upon one day’s notice, naming the 
rates set forth in findings of fact No. XI herein. 
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MOTOR TRANSPORT COMPANY 
Vv. 
BOARD OF PUBLIC UTILITY COMMISSIONERS OF 
NEW JERSEY et al. 
[No. 238.] 
(— N. J. L. —, 140 Atl. 793.) 

Automobiles — Power of Commission to restrict operation. 
Under § 24 of the Public Utility Act (P. L. 1911, p. 384), the 
Board of Public Utility Commissioners has power to impose upon an 
autobus line such conditions as to service and operation as the public 
convenience and interests may reasonably require; and in pursuance of 
such power the Board may refuse to rescind a restriction originally im- 
posed upon a bus line that its busses shall not take on passengers who 
begin and end their trips in a certain section of its route, even though 
it has rescinded a similar restriction as to such section originally im- 
posed upon another bus line running over a part of the same route, 
where such action is reasonably required for the convenience and inter- 
ests of the public concerned in the whole transportation field of both 


lines. 
[February 27, 1928.] 


Headnote by the Court. 


CERTIORARI to review an order of the Board of Public Utility 
Commissioners refusing to rescind a restriction on the operation 
of the applicant’s bus line; order affirmed. 

Argued October term, 1927, before Trenchard, Kalisch, and 


Katzenbach, JJ. 
P.U.R.1928D. 
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Appearances: Geraghty & Weelans, of Trenton, and Osborne, 
Cornish & Scheck, of Newark, for prosecutor; Edward L. Katz- 
enbach, of Trenton, for defendants Central Transportation Com- 
pany and Trenton and Mercer County Traction Company; John 
O. Bigelow, of Newark, for defendant Board of Public Utility 
Commissioners. 


Trenchard, J.: The Motor Transport Company, the prose- 
cutor herein, and its predecessors, Israel] Weisberg and Hyman 
Gordon, for the past five vears have operated a bus line between 
Trenton and Hightstown. The prosecutor’s busses, two in num- 
ber, were operating under a restriction or condition that the 
busses “shall not take on passengers who begin and end their 
trips between the bus terminal in Trenton and a point one mile 
east of Hamilton Square,” known as the old toll gate on Not- 
tingham Way. Thereunder a bus traveling from Hightstown to 
Trenton takes on no passengers after it leaves the toll gate, al- 
though it discharges passengers between the toll gate and Tren- 
ton; and a bus going in the opposite direction cannot discharge 
passengers in Trenton or between Trenton and the toll gate, al- 
though it picks them up. In other words, in whichever way the 
bus is running, each passenger must either begin or end his trip 
between the toll gate and Hightstown, the busses doing no purely 
local business in Trenton or west of the toll gate. 

This restriction (which originated in the ordinance of the 
city of Trenton authorizing the operation of prosecutor’s busses) 
was imposed upon the prosecutor’s predecessors with their con- 
sent by the Public Utility Commission pursuant to § 24 of the 
Publie Utility Act, which reads: 

“., . And the Board shall have power . . . to im- 
pose such conditions as to construction, equipment, maintenance, 
service or operation as the public convenience and interests may 
reasonably require.” P. L. 1911, p. 384. 

On October 14, 1926, the prosecutor made application to the 
Board to rescind the restriction above mentioned, so that the 
company’s two busses might do a local business in Trenton and 
west of the toll gate, in addition to their through business be- 
tween Trenton and Hightstown and intermediate points. On 


P.U.R.1928D. 
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April 22, 1927, after hearing, the Board amended the restriction 
so as to substitute for “a point one mile east of Hamilton Square” 
the intersection of Burtus avenue and Nottingham Way in 
Hamilton township. Burtus avenue is about two-thirds of a 
mile west of the toll gate, so that the result of this amendment 
was to grant the petition of the Motor Transport Company in 
so far as it related to the section of the route between the toll 
gate and Burtus avenue, and to deny the petition in so far as it 
related to that part of the route between Burtus avenue and the 
terminus in Trenton. This is the order now brought up for 
review by this writ. 

As we have pointed out, this bus line was established and 
operated primarily for the convenience of those living along, or 
having occasion to journey to, that part of the route of the bus 
line east of the toll gate. The first subject of consideration, 
therefore, is, How would the removal of the restriction affect 
the convenience of that part of the public? Obviously, their 
service would not be improved in the slightest. The prosecutor 
operates only two busses, has permits for two only, and does not 
appear to-contemplate any more. On the contrary, local busi- 
ness in Trenton and west of the toll gate might seriously inter- 
fere with the service rendered the people for whom primarily 
this line was established. Intending passengers from Trenton 
to Hightstown at certain hours, if local business were permitted, 
would likely find the bus filled to capacity with local passengers 
bound for the easterly part of Trenton or the westerly part of 
Hamilton township; and travelers from Robbinsville (six miles 
west of Hightstown) to Trenton would likely find the bus crowd- 
ed west of the toll gate. 

Since Trenton is the center of population in its vicinity, most 
of the passengers on the outbound trip board the bus in Trenton, 
and on the inbound trip most of them are there discharged. But 
outside of Trenton the passengers enter the bus or alight from 
place to place between the toll gate and Hightstown, so that the 
peak load is carried between Trenton and the toll gate. It is on 
this part of the trip already carrying the peak load that the 
prosecutor wishes to be allowed to do more business. 


On the examination of Mr. Weisberg, the president of the 
P.U.R.1928D. 
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prosecutor, he was asked: “Are your busses filled? A. Between 
one mile east of Hamilton Square and Trenton.” We, therefore, 
believe that the Board was quite justified in considering that the 
convenience of the public for whom this bus line was primarily 
established, and now serves, would have been affected adversely 
by granting the petition of the prosecutor. 

But, of course, the convenience of the public west of the toll 
gate must be considered. If there is not sufficient transportation 
service in this locality and the situation would be improved by 
allowing the prosecutor to accept local traffic, then possibly its 
petition might well have been granted. Now, the Trenton & 
Mercer County Traction Corporation operates a trolley line be- 
tween State and Broad streets in Trenton and Hamilton Square, 
one mile west of the toll gate. Numerous cars run on this line. 
The Central Transportation Company, a subsidiary of the Trac- 
tion Corporation, operates a bus line known as route A between 
Perry street, Trenton, and the intersection of Hamilton avenue 
and Nottingham Way. The intersection of Hamilton avenue and 
Nottingham Way is three miles west of the toll gate. These 
busses run every thirty minutes during the rush hours and every 
hour during the remainder of the day. The Central Transporta- 
tion Company operates another bus line between Perry street, 
Trenton, and the hamlet of Allentown, via the toll gate, on a 
two-hour schedule. In comparison with the above, it may be 
noted that the prosecutor’s busses run on the average of about 
every three hours. 

In the face of these facts, the prosecutor did not even attempt 
to prove that public convenience in Trenton or west of Hamilton 
Square would be served by permitting it to do local business, 
but confined its evidence, as we understand it, to the stretch of 
one mile between Hamilton Square and the toll gate. Mr. and 
Mrs. Fouratt testified that they lived at Nottingham Way and 
Crest avenue, between Hamilton Square and the toll gate; that 
in order to get to Trenton they had to walk half a mile west to 
Hamilton Square to get a trolley car, a half a mile east to the 
toll gate for prosecutor's bus, or else take a Central Transporta- 
tion bus in front of their house. 


Obviously, people living on this stretch of one mile would have 
P.U.R.1928D. 
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been convenienced by lifting the restriction as to that mile, but 
would not have been convenienced by granting the petition of the 
prosecutor in toto. The Board, in order to meet this situation, 
revoked the restriction between the toll gate and Burtus avenue. 
With this change, a person living in the middle of the sector 
between Burtus avenue and Hamilton Square is within 300 yards 
of the end of the trolley line and the same distance from prose- 
cutor’s bus stop at Burtus avenue, and can get a Central bus at 
his door. 

Of course, if the route traveled by the prosecutor’s busses were 
sparsely populated, so that increased revenue was necessary to 
make it worth while for prosecutor to continue its service, then 
the rescinding of the restriction in question might well be neces- 
sary for the public convenience, in order that service be con- 
tinued. However, no evidence at all was submitted by the 
prosecutor to this effect as we see it. We only know that its 
busses were well filled between Trenton and the toll gate. 

At the hearing before the Board, the prosecutor seemingly 
gave little attention to public convenience, but relied primarily 
on this proposition: The prosecutor’s line was established in 
1922; two years later the Central Transportation Company in- 
augurated its service between Trenton and Allentown, paralleling 
the line of prosecutor from Trenton to Robbinsville; this line 
was originally subject to the same restriction as the prosecutor, 
against local service between its terminus in Trenton and the 
toll gate on Nottingham Way; in 1925 the Board revoked this 
restriction on the Allentown line. Prosecutor contends that the 
restriction should be revoked as to it, so as to put it on a parity 


with the Allentown line; but, obviously, this cannot be done re-. 


gardless of public convenience. 

There were, however, certain special circumstances applicable 
to the Allentown line and not applicable to prosecutor’s line. 
Allentown is a small hamlet, much smaller than Hightstown. 
When the Board was considering the application of the Central 
Transportation Company to rescind this restriction, Mr. Weis- 
berg, president of the present prosecutor, testified in effect that 
it is not a paying proposition for the Central Transportation 
Company to operate to Allentown because the population is so 
P.U.R.1928D. 
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small that a “bus will never pay.” Now, it is to be borne in mind 
that it is the duty of the Board to protect from unreasonable and 
destructive * competition existing facilities which are actually 
serving the public, so that the public may continue to have the 
benefit of such service. Hunter v. Public Utility Comrs. 1 N. 
J. Mise. R. 408, 141 Atl. 90. It was necessary, then, to raise 
the restriction on the Allentown bus in order that it might obtain 
additional revenue and continue to serve the people of Allentown. 

Furthermore, it appeared that the Central Transportation 
Company was operating a line in Trenton (route A) over the 
same streets as their Allentown bus, as far as the intersection 
of Hamilton avenue and Nottingham Way, and that, during cer- 
tain times of the day, there are so many local passengers desir- 
ing to ride on these streets as to require an additional bus, which 
would not be necessary if the Allentown bus operating over the 
same streets were permitted to handle these local passengers. 

These considerations do not apply to the prosecutor’s bus line. 
And in all the circumstances the question properly before the 
Board was how to promote the service of the public. Since it 
appears from the evidence that the restriction which the Board 
refused to rescind was one reasonably required for the con- 
venience and interests of the public concerned in the whole trans- 
portation field of both lines, the order of the Board under review 
will be affirmed, with costs. 


Note.—Automobiles. 


I. In general, 297. 

II. Jurisdiction, powers, and duties of Commissions, 298, 
III. Municipal regulation, 299. 
IV. Insurance and other regulations, 299. 


I. In general. 


Ordinarily, public interest will not be served by permitting a lease 
of an operative right when the owner obviously desires to divest him- 
self of the burden thereof, yet seeks to preserve his certificate be- 
cause of possible future value. If public need requires the continua- 
tion of service which another is ready to render, his interest should ” 
not be limited to that of a mere lessee. Re Pickwick Stages System 
(Cal.) Decision No. 19530, Application No. 14049, Case No. 2450, 
March 30, 1928. 
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A street car company may be authorized to operate motor busses 
where the railway is operated at a loss and a substantial amount is 
needed for essential replacements. Re Laconia Street Railway (N. 
J.) J-125, May 27, 1925. 

Section 21a, Chap. 112 of the Acts of Kentucky of 1926 regulat- 
ing the operation of taxicabs or motor vehicles engaged in casual 
trips in certain territory was a valid exercise of legislative power. 
Harrison v. Big Four Bus Lines, 217 Ky. 119, 288 S. W. 1049, Dec. 
10, 1926. 

Where certificates of convenience and necessity have been issued 
by the Public Utilities Commission to certain individuals operating 
motor busses along a state highway, and it appears that such opera- 
tors have, for the greater efliciency of the service as well as their 
common good, agreed upon a joint schedule, employed a common 
manager, shared certain expenses, purchased additional equipment 
from common funds, and. agreed upon a division of profits, such as 
arrangement does not necessarily constitute a partnership unless the 
evidence also shows that such operators so taking the profits shared 
them not only as principals in a joint business, but that each had an 
express or implied authority to bind the other as principal and 
agent. Harvey v. Childs and Potter, 28 Ohio St. 319, 22 Am. Rep. 
387, approved and followed. Southern Ohio Pub. Service Co. v. 
Public Utilities Commission, No. 19800, 115 Ohio St. 405, 154 N. 
E. 365, Det. 7, 1926. 

II. Jurisdiction, powers, and duties of Commissions. 

In Re Ward, Docket No. 2344-S-1232, Decision No. 2230, April 
8, 1925, the Arizona Commission, in denying a certificate authoriz- 
ing the establishment of a motor vehicle transfer service, said: “In 
the proceedings in Docket No. 2028-A-—960, (P.U.R.1925E, 574), 
the applicant herein was granted authority to operate a motor ve- 
hicle stage line for the transportation of freight for compensation 
between Phoenix and Casa Grande. It has been the policy of the 
Commission so far as practicable to confine operators engaged in one 
class of service to that particular service, and there is no apparent 
reason why a departure from this practice should be made in this 
case. We think it preferable that the applicant demonstrate his 
ability to build up the freight line, and that it is proper that the 
legitimate transfer business should be left to those who are engaged 
exclusively therein.” 

The Commission has no jurisdiction of motor vehicle operation in 
‘a Federal park. Re Rocky Mountain Parks Transp. Co. (Colo.) 
Application No. 542, Decision No. 1001, June 18, 1926. 

In Thomas v. Byron, Case No. 285, Decision No. 961, April 12, 
1926, in dismissing a complaint against the operation of motor ve- 
P.U.R.1928D. 
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hicles without a permit from the Commission, the Colorado Commis- 
sion said: “There being no railroad competition west of Mount 
Morrison, Colorado, to Evergreen, Colorado, the Commission has no 
jurisdiction whatever over that part of the defendant’s operations 
from Denver. Mills v. Rocky Mountain Park Transp. Co. P.U.R. 
1920B, 557.” 

Under Rev. Code 1919, §§ 9517, 9518, and Laws 1925, Chap. 
224, § 1 subdiv. 1, and § 17, the Commission has jurisdiction to 
hold a hearing in connection with an investigation to determine 
whether the operations of a motor carrier are within the provision 
of the Motor Carrier Act of 1925 in regard to a certain class of 
carriers of oil or its products. Re Griffin (S. D.) Order F-1101, 
Sept. 24, 1926. 


III. Municipal regulation. 


In Denny v. Muncie, 197 Ind. 28, 149 N. E. 639, Nov. 24, 1925, 
the supreme court of Indiana held that the operation of jitney 
busses on the public streets as a private business, being a matter of 
privilege and not of right, could be permitted by the city upon such 
terms as the city might prescribe or might be prohibited. 

The Commission should not hold an ordinance invalid and unlaw- 
ful which prohibits any motor vehicle engaged in public transporta- 
tion of passengers, except taxicabs, from stopning to receive or dis- 
charge passengers on certain streets on which are operated street 
cars or interurban cars. South Side Motor Coach Co. v. Beech Grove 
(Ind.) No. 572—M, Nov. 27, 1925. 

The Oklahoma statutes give a city the right to pass any ordinance 
regulating the operation of, and right to, operate busses so long as 
such ordinance is not unreasonable, and to make such differences be- 
tween busses operated by street railways and busses operated by others 
as are reasonable. People’s Transit Co. v. Henshaw (C. C. A.) No. 
7529, 20 F. (2d) 87, April 18, 1927. 

IV. Insurance and other regulations, 


An auto stage operator must adhere strictly to the rules of the 
Commission in regard to safety devices and other regulations such 
as the carrying of fire extinguishers on equipment and indemnity in- 
surance. Re Carpenter (Cal.) Decision No. 19160, Application No. 
14150, Dee. 23, 1927. 

Automotive stage companies were ordered by the California Com- 
mission to give telegraphic or telephonic advice to the Commission 
of accidents where death or serious injury occurs, and to make 
monthly reports covering any and all classes of accidents by General 
Order No. 81. Re Regulations Governing Accident Reports, De- 
cision No. 19158, Case No. 2415, Dec. 23, 1927. As to the liability 
of reports on automotive stage accidents of a confidential nature be-! 
P.U.R.1928D. 
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ing allowed to pass into the hands of unauthorized parties, it was 
said that this condition was amply protected by § 28 of the Public 
Utilities Act. 

In Scranton R. Co. v. Owens, Complaint Docket No. 6515, July 
14, 1925, the Pennsylvania Commission sustained a complaint 
against the failure of a motor vehicle operator to bring his vehicles 
to a full stop before crossing railroad tracks at grade, thus violat- 
ing General Order No. 24 of the Commission, and the Commission 
imposed a penalty of $150 for this offense holding that it could not 
be lenient in respect to the jeopardy to the public which the carrier 
had occasioned by his violations of the order. 

The Wisconsin Commission, in Re Auto Transportation Company 
Applications, Nos. 155A et al. March 19, 1928, adopted the opinion 
of the Attorney General of the state in the matter of the proper 
form of insurance to be filed by auto freight carriers. The Attorney 
General had advised the Commission that the bond under subsection 
(1) of § 194.14 of the 1927 Statutes covered only damage caused 
to pedestrians, and that freight carriers were not required under the 
provisions of such section to furnish a bond covering the damage to 
property. The applicants were accordingly required to file in ordi- 
nary public liability form, a policy assuring the payment of dam- 
ages not exceeding $2000 to pedestrians. 
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OSCAR OLSON 
v. 
M. A. ERICKSON, 
[No. 5443.] 
(— N. D. —, 217 N. W. 841.) 


Statutes — Interpretation — Title. 

1. An act of the legislature is to be interpreted in the light of its 
title, and where an act is subject to two interpretations, one of which 
would extend the provisions of the act beyond the range stated in the 
title, so as to include subjects not germane thereto, that interpretation 
will be adopted which is in harmony with the title of the act, p. 303. 

Certificates of convenience and necessity — When required — Ejfec- 
tive date of law — Utility possessing franchise. 

2. Chapter 235 of the Session Laws of 1927 of the state of North 
Dakota examined, and held not to apply to a public utility possessing 
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a franchise granted before the time said law came into effect, when said 
franchise was granted within a year prior to the coming into effect 
of the law, p. 303. 


[January 21, 1928; February 24, 1928.] 


Headnotes by the Court. 


Arrrat from a District Court order denying an injunction 
to restrain the construction of an electric light and power plant; 
affirmed. 

Appearances: Nestos, Herigstad & Stenersen, of Minot, for 
appellant; W. H. Adams, of Bottineau, and Harold B. Nelson, 
of Rugby, for respondent; John Thorpe, of Minot, for Board of 
Railroad Commissioners, amicus curte. 


Burr, J.: Plaintiff seeks to enjoin the defendant from pro- 
ceeding with the construction of an “electric light and power 
plant and distributing system” in the city of Kenmare. It is 
his claim that the defendant has not obtained “from the Board 
of Railroad Commissioners of this state the certificate that public 
convenience and necessity require or will require such construc- 
tion and operation,” specified in § 1 of Chap. 235 of the Session 
Laws of 1927. It is the claim of the defendant that such cer- 
tificate is not required in his case, because said Chap. 235 of the 
Session Laws of 1927 did not go into effect until July 1, 1927, 
and the defendant had obtained his franchise from the city of 
Kenmare on June 6, 1927, and the statute should not be given 
a retrospective application ; that the title of said act shows it was 
intended to apply to public utilities whose franchise had been 
granted after July 1, 1927, or which had failed for more than 
one year to exercise their rights under a franchise granted prior 
to July 1, 1927, and to extend the operation of the statute to 
cases such as his would violate § 61 of the Constitution of this 
state; that the law is unconstitutional, because it violates § 139 
of the Constitution of this state. The trial court found “that 
prior to the institution of this action (September 21, 1927) the 
defendant herein commenced the construction of an electric 
lighting plant and distributing system within the city of Ken- 


mare,” ete., and the findings in the case are based upon a stipu- 
P.U.R.1928D. 
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lation of facts—no other proofs being presented. The stipula- 
tion of facts contains the following: 

“That the defendant did not, prior to the 1st day of July, 
1927, commence any construction or operation under the fran- 
chise described in the second paragraph of said complaint, except 
that, prior to the 1st day of July, 1927, the defendant entered 
into negotiations and contracts for the purchase of electric power 
and generating equipment to furnish electricity to the city of 
Kenmare and its inhabitants, as contemplated in said franchise.” 

The court denied the iniunction, and plaintiff appeals. 

Upon the application of the Board of Railroad Commissioners, 
through its counsel, Mr. John Thorpe, a brief on behalf of the 
Board of Railroad Commissioners was filed as amicus curia. 
This brief states that: 

“Two interested persons filed a petition with the Commission, 
praying for the issuance of an order to cease and desist in con- 
formity with § 3 of said Chap. 235 against the respondent M. A. 
Erickson, and upon said petition the Board of Railroad Com- 
missioners set a day of hearing, at which time said M. A. Erick- 
son appeared and testified in his own behalf. After a full hear- 
ing, the Board found that construction had been commenced after 
July 1st and issued its order. On the 8th day of December, 
1927, an appeal from the order was taken to the district court 
of Burleigh county, North Dakota.” 

For this reason, it continues: 

“The Commission is interested in the decision to be made, and 
more particularly the opinion to be written, in this case, because 
the litigants in the action seek to place in issue the constitu- 
tionality of the foregoing law, and further seek to obtain from 
the court a definition of the word ‘construction,’ as used in the 
law, upon facts stipulated between the parties, and which facts 
may or may not correctly set forth conditions as they actually 
are.” 

The Board of Railroad Commissioners is a part of the execu- 
tive department of this state. It is a constitutional Board, and 
is empowered by law to take charge of and pass upon questions 
involving public utilities, and if the constitutionality of this 


statute is to be determined by this court the Board should be 
P.U.R.1928D. 
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heard. For this reason the brief was permitted to be filed. It is 
apparent, however, that if the defendant commenced construction 
before the 1st day of July, 1927, or if the law does not apply 
to him because he was operating “under any franchise heretofore 
granted,” and, therefore, had one year from the granting to com- 
mence operation, constitutionality of the law as a whole would 
not be involved, and the Board of Railroad Commissioners would 
not be concerned with the subject-matter of this action. 

[1, 2] It is conceded that the city of Kenmare adopted an 
ordinance on the 6th day of June, 1927, granting to the defend- 
ant herein a franchise to “use the streets, alleys, and public 
grounds of said city for the purpose of constructing and main- 
taining such distribution system and transmission lines;” that 
such ordinance was accepted by the defendant and that prior to 
July 1, 1927, he proceeded to act thereunder to the extent of 
entering into negotiations and contracts for the purchase of the 
necessary equipment to erect and maintain buildings for the dis- 
tribution system, and to exercise the rights granted under the 
franchise. 

We are concerned with the construction of §§ 1 and 2 of the 
act. The defendant is a public utility, as defined by the statutes 
of this state, and it must be clear that § 2 of the statute has no 
application to him. Such section reads as follows: 

“No such public utility shall henceforth exercise any right or 
privilege under any franchise or certificate hereafter granted, or 
under any franchise heretofore granted, the exercise of which has 
been suspended or discontinued for more than one year, or if 
within one year from the granting of such franchise it has not 
commenced construction under such franchise, without first 
obtaining from said Board of Railroad Commissioners a_cer- 
tificate that public convenience and necessity require the exercise 
of such right or privilege.” 

The law went into effect July 1, 1927. The defendant is 
seeking to exercise a “franchise heretofore granted,” and the 
exercise of such franchise has not “been suspended or discon- 
tinued for more than one yedr,” and it is apparent that he has 
“one year from the granting of such franchise” to commence 
construction under the franchise. It is only when such year hag 
P.U.R.1928D. 
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passed without commencing construction that he requires to 
have the certificate, in order to exercise his rights or privileges. 

It is the contention of the plaintiff and of the Board of Rail- 
road Commissioners that § 1 is applicable in this case. Such 
section reads as follows: 

“No public utility, as defined in § 4609¢2, Supplement to the 
1913 Compiled Laws of North Dakota, shall henceforth begin 
the construction or operation of a public utility plant or system, 
or of any extension thereof, without first obtaining from the 
Board of Railroad Commissioners of this state a certificate that 
public convenience and necessity require or will require such 
construction and operation: Provided, that this section shall 
not be construed to require any such public utility to secure such 
certificate for an extension within any municipality or district 
within which it has heretofore lawfully commenced operations, 
or for an extension within or to territory already served by it 
necessary in the ordinary course of its business, or for an ex- 
tension into territory contiguous to that already occupied by it 
and not receiving similar service from another utility, or for 
which no certificate of public convenience and necessity has 
been issued to any other public utility; but if any public utility 
in constructing or extending its line, plant, or system, unreason- 
ably interferes with or is about to unreasonably interfere with 
the service or system of any other public utility, the Board of 
Railroad Commissioners on complaint of the public utility claim- 
ing to be injuriously affected may, after notice and hearing, 
make such order and prescribe such terms and conditions as are 
just and reasonable.” 

The plaintiff and the Board of Railroad Commissioners say 
we must distinguish between the purpose of § 1 and the purpose 
of § 2 of the act; that the former is concerned with the “constrwe- 
tion or operation of a public utility plant or system,” and the 
latter with the exercise of a right or privilege under a franchise ; 
that while, under the peculiar circumstances of this case, the de- 
fendant may not be prevented from exercising rights or privileges 
under his franchise (it merely giving him the right to go upon 
and use the streets, alleys, etc., charge rates not to exceed a cer- 


tain sum, ete.), because he does come within the classes specified 
P.U.R.1928D. 
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in § 2, yet he may be prevented from constructing and operating 
a plant in accordance with the purpose of § 1. They say no pub- 
lie utility “shall henceforth begin the construction or operation” 
of a system or an extension without securing the certificate, and 
that this includes the defendant, because the only exception to 
this rule applicable to this case is when the defendant “has here- 
tofore lawfully commenced operation”’—commenced operation 
before July 1, 1927—and that the defendant has not done so. 

The defendant says that this law does not apply to him; that, 
while the terms of § 1 appear to be general, nevertheless they 
cannot be held to apply to those having their franchises granted 
before the law went into effect, as the general terms of the stat- 
ute are limited by the language of the title; and that the title 
clearly limits the act to those utilities where the franchise is 
“hereafter granted” (that is, granted after the law came into 
effect), or to cases where the franchise has been “heretofore 
granted” (that is, has been granted before the law came into 
effect), and more than one year has passed from the granting of 
the franchise before operations were commenced, or to such cases 
and the system had “been suspended or discontinued for more 
than one year.” He further claims that in any event he com- 
menced operations before the 1st day of July. 

The title reads as follows: 

“An act requiring public utilities to obtain from the Board 
of Railroad Commissioners certificates of public convenience and 
necessity before beginning the construction or operation of public 
utility plants or systems or the exercising of any rights or privi- 
leges under any franchise or certificate hereafter granted, or un- 
der any franchise heretofore granted, the exercise of which has 
not been commenced within one year from the granting thereof, 
or has been suspended or discontinued for more than one year, 
and prescribing the procedure to be followed in such matters.” 

The controversy over the intent of the statute arises from 
differences in construction of the title of the act. The plain- 
tiff and the Board of Railroad Commissioners say that the last 
few lines of the title beginning with the words “the exercise 
of which has not been commenced within one year,” ete., re- 
fers only to “the exercising of any rights or privileges under 
P.U.R.1928D. 20 
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any franchise; ” whereas, the defendant says that these last few 
lines beginning, “exercise of which has not been commenced with- 
in one year,” ete., applies to the exercising of any “rights or privi- 
leges under any franchise,” and also to the first part of the title, 
where it refers to “beginning the construction or operation of 
public utility plants or systems.” In other words, the defendant 
says that these limitations of time apply to all cases where the law 
requires the issuance of certificates, and are exceptions to all of 
these cases. 

It is argued by the Board of Railroad Commissioners that, if 
the Legislature intended this limitation of time to apply to both 
classes of cases, there would have been no necessity for having 
two sections; $$ 1 and 2 would be combined, and the fact that the 
bill provides these two sections shows the legislature intended to 
make two classifications, and as the time limitation in the title is 
subsequent to the portion dealing with franchise, and found only 
in § 2, therefore, it applies only to the second class, and the only 
exceptions as to the first class is the public utility which has al- 
ready begun the construction and operation; that, having begun 
or commenced the construction or operation, it would be unfair to 
require a certificate; but, not having commenced operation, the 
purpose of the law is served by putting the new utility under the 
control of the Board of Railroad Commissioners. 

An examination of the title shows that the provision referring 
to “beginning the construction or operation,”’ and the provision 
referring to “exercising of any rights or privileges under any 
franchise,” are in the same sentence without any punctuation 
marks. Both of these refer to two classes of cases in point of 
time “hereafter granted,” and “under any franchise heretofore 
granted.” The title is intended to require the issuance of a cer- 
tifieate for the construction or operation of public utility plants 
under franchises hereafter granted, and the regulation of exercise 
of franchise heretofore granted, when these franchises had been 
dormant for a certain length of time. In other words, the act 
intends to require a certificate for the construction and operation 
of a public utility under franchise hereafter granted, and to con- 


trol and regulate public utilities in cases where franchise was 
P.U.R.1928D. 
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heretofore granted, but where the franchise has remained unused 
for one year or more. 

The title of the act shows that it divides the public utilities 
affected into two great classes, depending on the time when the 
franchise was granted. The first class includes those public 
utilities which seek to construct or operate a plant, or exercise 
“rights or privileges under any franchise or certificate hereafter 
granted.” Clearly the defendant does not come within that class, 
as his franchise was granted before the 1st day of July, 1927. 
The second great class of public utilities comprises those where 
the franchise has been “heretofore granted; ” that is, granted 
before the 1st day of July, 1927. But it is not as to all of these 
utilities that the act applies, only to two divisions of them— 
those where the construction or operation or the exercise of the 
franchise has not commenced within one year from the granting 
thereof,” and those where, though rights under the franchise had 
been exercised within one year from the granting of the fran- 
chise, and the plants constructed and operated, yet through the 
lapse of time the construction or operation of the plant and the 
rights and privileges granted under the franchise have “been 
suspended or discontinued for more than one year.” 

It is clear the defendant does not come under either of these 
classes. While his franchise has been granted prior to the 1st 
day of July, yet he has one year from the date of the franchise 
in which he may begin construction and operation and exercise 
the rights and privileges granted therein, and this year has not 
expired. A certificate from the Board is not required in case of 
such franchise heretofore granted until more than a year has 
passed from the granting of the franchise, during which time the 
holder has not exercised the rights and privileges or commenced 
construction or operation. The defendant does not come within 
the other class, for his construction and operation under his fran- 
chise, or the exercise of the rights and privileges of the franchise, 
have not been suspended or discontinued for more than one year 
since it was granted. 

It is clear, therefore, that the law as interpreted by the title 
was not intended to apply to the peculiar conditions and circum- 


stances in which the defendant is placed. We are not required, 
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therefore, to define the meaning of the term “construction or op- 
eration,” nor are we required to determine whether the law vio- 
lates the provisions of § 135 of the Constitution of the state. 
The constitutionality is attacked by the defendant. Under our 
interpretation of the law and its title, he is not affected, and this 
court will not pass upon the constitutionality of the law at the 
suggestion of one who is not vitally interested therein. As stated 
in State ex rel. Hughes v. Milhollan, 50 N, D. 184, 195 N. W. 
292: 

“A litigant can be heard to question the validity of a statute 
only when, and in so far as, it is applied to his disadvantage.” 

See, also, Minot Special School Dist. v. Olsness, 53 N. D. 683, 
208 N. W. 968, 45 A.L.R. 1337. 

We presume the constitutionality of a statute until the con- 
trary appears conclusively, for the legislature may enact such 
legislation as it sees fit, unless prevented by the Constitution. 
“The state Constitution is a limitation, not a grant, of power. 
The legislature has full power of legislation, except as limited 
by that instrument and the Federal Constitution.” Baird v. 
Burke County, 53 N. D. 140, 205 N. W. 17. 

The conclusion of the lower court was “that the defendant is 
not required to make any application to the Board of Railroad 
Commissioners of the state of North Dakota for any certificate 
of public convenience and necessity, nor to have or possess any 
such certificate before commencing the construction and opera- 
tion of the public utility contemplated in the franchise referred 
to,” and it dismissed the action on its merits. 

The judgment of the lower court is aftirmed. 


Birdzell, C. J., and Burr, Burke, Christianson, and Nuessle, . 


JJ., coneur. 


On Rehearing. 


Burr, J. As the statute under consideration affects the pow- 
ers and duties of the Board of Railroad Commissioners, the 
Board was permitted to join in the argument in this ease as 
amicus curte, and files an earnest and thoughtful petition for re- 
hearing. This petition is directed to the first part of the sylla- 
bus, and urges that the law set forth therein is not applicable 
P.U.R.1928D. 
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to the statute in question—in any event, goes beyond the estab- 
lished law relating to titles of acts. 

It is the contention of the Board that the court should not re- 
sort to an analysis of the title, unless there be an ambiguity in the 
law itself, or in that portion of the statute which is under ex- 
amination. The petition says, quoting from 25 R. C. L. 1032: 

“Tt is, however, only when the meaning of provisions in the 
body of the act is doubtful that resort may be had to the title. 
And the title cannot control or vary the meaning of the enact- 
ing part, if the latter is plain and unambiguous, nor, as a rule, 
ean the title be used for the purpose of adding to the statute or 
extending or restraining any of its provisions.” 

Further, the petition says: 

“We do not concede that the title should be in question as re- 
lating to the intent or construction of the statute.” 

Of course, the petitioner does not claim the title of an act may 
express one thing and the statute an entirely different subject, 
even though the statute be plain and unambiguous; but the pe- 
tition does say the court is in error in assuming “the law is cap- 
able of two interpretations,” and then proceeds to state: 

“The court has violated well-settled principles of law in de- 
termining the intention of the legislature from the wording of the 
title, rather than the body of the act.” 

From this we gather the petitioner argues that, where in leg- 
islature sets forth its intent in the body of an act, and this intent, 
when the act is considered by itself without reference to the title, 
is clearly expressed and unambiguous, there should be no resort 
to the title. 

The petition apparently overlooks the difference in classifica- 
tion which arises from constitutional requirements. The quota- 
tion from Ruling Case Law is dealing largely with Federal 
legislation. There is no provision in the Constitution of the 
United States similar to § 61 of our state Constitution. When 
the title to an act was purely the work of the clerk of the legisla- 
tive body, and placed there for convenience, the title had no 
bearing upon the statute. When the title was set forth by the 
legislature itself, without being required by constitutional provi- 
sions, no resort would be had to the title, unless there was an 
P.U.R.1928D. 
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ambiguity in the statute itself, and then the title would be ex- 
amined to ascertain the legislative intent. But, where we have 
a statutory provision requiring the subject of the statute to be em- 
braced in the title, then the title controls the bill and not the 
bill the title. In Divet v. Richland County, 8 N. D. 65, 68, 76 
N. W. 993, 995, it was held that an act, the body of which is 
broader than its title, “must be annulled in so far as it trans- 
cends the title and is inconsistent therewith.” 

As set forth in Sutherland on Statutory Construction (2d 
Ed.) 198: “If a restrictive title is chosen, the act must be kept 
within it.” See Mitchell v. Colorado Milling & Elevator Co. 12 
Colo. App. 277, 284, 55 Pace. 736, 739, where it is held that the 
title of the act is decisive as to the extent and interpretation of 
the act, under constitutional provisions similar to ours. Of 
course, anything germane to the subject-matter stated in the title 
may be set forth in the act. Clearly, therefore, the subject-mat- 
ter of a statute is construed in the light of its title. Hence, if 
the title states that no certificate from the Board is required of 
those public utilities having a franchise “heretofore granted,” 
when the exercise of the rights and privileges therein granted 
“has not been commenced within one year from the granting 
thereof,” ete., then this limits the public utilities referred to in 
§ 1 of the act, even though the act, taken by itself without refer- 
ence to the title, would be construed as including all public 
utilities. 

The petition for rehearing is denied. 


Nuessle, C. J. and Burr, Burke, Birdzell, and Christianson, 


JJ., concur. 





CALIFORNIA RAILROAD COMMISSION, 


RE PICKWICK STAGES SYSTEM. 
[Decision No. 19232, Application Nos. 14121, 14122. 


Equipment and construction — Payment to parent company — Pro- 
ceeds of security issues. 
A motor bus corporation should not be permitted to use the pro- 
P.U.R.1928D. 
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ceeds of security issues to pay a parent construction company for stages 
in excess of the cost to the parent company. 


[January 10, 1928.] 
ArpiicaTion for authority to use proceeds of security issues ; 
application granted in part. 


By the Commission: 
First Supplemental Opinion. 


The Railroad Commission, by Decision No. 19105, dated De- 
cember 6, 1927, in the above entitled matters, authorized Pick- 
wick Stages System to issue and sell at not less than par, $325,- 
000 of its common capital stock and to execute and enter into an 
equipment trust agreement and a lease agreement and to assume 
or guarantee the payment of not exceeding $300,000 of 63 per 
cent serial equipment trust certificates, the issue and sale of which 
certificates, at not less than 95 per cent of face value, was au- 
thorized. 

The order of the Commission provided that the proceeds from 
the sale of the stock and certificates be deposited in a special bank 
account to be used by the company for the purpose of financing 
the construction cost of equipment but only upon being author- 
ized, by supplemental orders, to do so. In this connection, Con- 
dition No. 1 of the order reads as follows: 

1. To obtain supplemental orders authorizing the use of pro- 
ceeds from the sale of the stock and certificates, applicant shall 
first file with the Commission supplemental petitions containing 
certified statements showing in detail the actual cost of construct- 
ing the equipment to be financed through the use of said pro- 
ceeds, and justify said cost. 

On December 14, 1927, applicant filed a supplemental peti- 
tion in the above entitled matters asking permission to use 
$34,900 of the proceeds from the sale of the stock and $31,350 
from the sale of the certificates to finance in part the cost of the 
following equipment: 


Four 27-passenger aisle-parlor sedan intercity type automobile 
stages bearing the names “Carat,” “Scarab,” “Tiger Eye,” and 








“Louisiana” of the value of $13,500 each ................... $54,000.00 
One 26-passenger parlor sedan intercity type automobile stage 
bearing the name “Wisconsin” of tiie value of .............- 12,500.00 
tM ee Ce ecccccoccces “oes eeceeoocccere $66,500.00 
P.U.R.1928D. 
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It appears that the equipment has been constructed by the 
Pickwick Corporation, a company which owns all of the out- 
standing stock of Pickwick Stages System, applicant herein. Ip 
support of the request contained in the supplemental petition 
applicant has filed, as Exhibit “A,” a certified statement showing 
in detail the costs to the Pickwick Corporation of manufacturing 
she tive units of equipment now proposed to be purchased by ap- 
plicant. 

These costs, compared with the purchase prices proposed to be 
paid by applicant, are as follows: 


Reported cost Proposed pur- 
Equipment. to The Pickwick chase price Difference. 
Corporation. by applicant. 
27-passenger stages: 








MENG oki ccsescnenes cocces $11,732.19 $13,500.00 $1,767.81 
DORPED. 6 i veececcnvedcoveses 11,898.93 3,500.00 1,601.07 
SIP BPO ccccccscccvcvces 11,694.92 13,500.00 1,805.08 
EQRIGIAMR 2occcccecsesecees 11,755.83 13,500.00 1,744.17 

Subtotal ...... ececeees $47,081.87 $54,000.00 $6,918.13 

26-passenger stage: 

eee ccocccee 10,507.82 12,500.00 1,992.18 

Total ..ccccccccceseses $57,589.69 $66,500.00 $8,910.31 


The prices proposed to be paid by Pickwick Stages System are 
approximately 15 per cent higher than the manufacturing costs 
reported in the supplemental petition. As we have indicated 
in Decision No. 19105, we do not look with favor on the practice 
of permitting a construction company to profit at the expense of 
a*publie utility when the construction company controls the 
public utility or is owned or controlled by the same inter- 
ests which own or control the utility. Further, Condition 
1, of the order in Decision No. 19105, quoted above, pro- 
vides that before the company can obtain supplemental orders 
permitting the withdrawal of stock and certificate proceeds to 
finance the cost of equipment, it shall, among other things, justify 
said cost, and we do not believe that sufficient showing has been 
made in this supplemental petition in justification of the use of 
the entire $66,500. For these reasons we will authorize the use 
of only $57,589.69 of the proceeds from the sale of the stock and 
certificates to finance the costs of the five stages referred to in this 
opinion. In the event Pickwick Stages System pays the Pick- 
P.U.R.1928D. 
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wick Corporation more than $57,589.69 for the equipment, such 
excess must be provided from some source other than the issue 
of stock or certificates or other form of indebtedness and must be 
charged to applicant’s surplus account and not to its plant and 
equipment or operating expense accounts. 





CALIFORNIA RAILROAD COMMISSION, 


RE PACIFIC TELEPHONE & TELEGRAPH COMPANY. 
[Decision No. 19345, Application No. 13795.] 


Commissions — Judicial capacity — Inspection of accounts. 

1. The Railroad Commission, in passing upon a motion of protest- 
ing cities to inspect the records of an applicant for increased telephone 
rates which had filed exhibits in the form of summaries of such records, 
is acting in a quasijudical capacity and must adopt the practices of the 
courts of law and equity as to such procedure, p. 313. 

Accounting — Jurisdiction of Commission — Best evidence. 

2. The Commission has power in its judicial capacity to permit 
the inspection, by cities protesting a rate increase, of the original ac- 
counts and records of the applicant utility where the latter has based 
thereon certain summaries which it has submitted in evidence as ex- 
hibits in support of its claim, p. 313. 

Accounting — Inspection of accounts. 

3. The permission to protestants in a rate case to inspect utility 
records does not include leave to remove them from the custody or 
control of the utility, nor grant them the right to inspect them in 
such a manner as would interfere with normal business operations, and 
the examination must be conducted with reasonable safeguards, p. 3135. 


[February 6, 1928.] 
Morton by cities protesting rate increases to examine tele- 
phone utility records; granted. 
By the Commission: 
Order Granting Motion for Inspection of Books and Records 


and Appointing Examiner to Supervise Said Inspection. 


[1, 2] Applicant herein has filed numerous exhibits which 
may be described in general as summations of voluminous docu- 


ments, accounts, and records. The cities of San Francisco, Oak- 
P.U.R.1928D. 
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land, Berkeley, Alameda, Piedmont, and Albany, which have 
appeared herein and are responsible parties to this proceeding, 
request access to these documents, accounts, and records with a 
view (1) properly to cross-examine in respect to the company’s 
exhibits; (2) to check said exhibits as to their accuracy, and (3) 
as occasion demands, to present their own independent summa- 
tions of the facts disclosed by such inspection. The matter was 
argued before this Commission sitting en banc, on February 4, 
1928, at which time the applicant appeared to resist the granting 
of the motion. 

In view of the importance of this proceeding and the vast 
amount of work involved in properly checking and examining 
the supporting data upon which the applicant’s exhibits are 
based, and to the end that the facts may be placed before us in 
such form that a final determination may be properly grounded, 
it is our opinion that these responsible parties should be accorded 
every reasonable opportunity, to make an independent check and 
investigation of all such supporting data. In passing on this 
motion we are acting in our judicial or quasijudicial capacity, 
and it would seem to follow that we must look to the practices of 
the courts to discover the solution to this problem. 

Before this Commission, as before courts of law and equity, 
witnesses are allowed to appear and present summations of 
voluminous accounts and records, and although these accounts 
and records themselves constitute the best evidence of the facts 
contained therein their summation is permitted, since otherwise 
hearings would have no end. The right to present evidence in 
this form is, however, subject to certain conditions and limita- 
tions. As declared in Wigmore on Evidence: 

“Most courts require, as a condition, that the mass thus sum- 
marily testified to shall, if the books seem to require it, be placed 
at hand in court, or at least be made accessible to the opposing 
party, in order that the correctness of the evidence may be tested 
by inspection if desired, or that the material for cross-examina- 
tion may be available.” (2d Ed. (§ 1230, Vol. 2, p. 826).) 

. “But in such cases, unless there is some legal excuse for not 
producing the books of account from which the witness has ob- 


tained the results testified to, they must be produced, if required 
P.U.R.1928D. 
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by the opposing party, for examination, or to enable him to cross- 
examine the witness.” (Elmira Roofing Co. v. Gould, 71 Conn. 
629, 42 Atl. 1002, 1006, citing Greenleaf on Evidence, pp. 115, 
116.) 

The same conclusion was expressed by the supreme court of 
this state in the recent case of People v. Doble (Cal.) 257 Pac. 
81, 86. There a summation of voluminous accounts was held 
to be admissible, but the court was careful to say that: 

“This summary was admissible under subdivision 5 of § 1855, 
Code of Civil Procedure. The books were proven to be volumi- 
nous, the record of sales going into the number of thousands. 
Wigmore on Evidence, § 1230; McPherson v. Great Western 
Milling Co. 44 Cal. App. 491, at page 495, 186 Pac. 803; People 
v. Dole, 122 Cal. 486, at page 496, 55 Pac. 581, 68 Am. St. Rep. 
50; San Pedro Lumber Co. v. Reynolds, 121 Cal. 74, at page 86, 
53 Pac. 410. It is not necessary that the books themselves be 
offered in evidence, but it is sufficient if they are available or 
produced in order to afford the opposite party an opportunity to 
inspect, cross-examine, or make a similar summary. 16 Corpus 
Juris. 615, § 1211.” 

A similar conclusion was declared in Pecple v. Sawhill (1921) 
299 Ill. 393, 132 N. E. 477, 481. 

It would seem ridiculous to assume that this Commission, sit- 
ting in its judicial capacity to take the testimony desired to be 
presented in this proceeding, is so impotent as not to be able to 
provide appropriate machinery, consistent with constitutional 
safeguards, to meet the practical situation presented in the pres- 
ent instance, and in view of the law as expressed in the above 
decisions, we are of the opinion that we are empowered, under 
and by virtue of our judicial functions, to see to it that these 
parties be accorded full opportunity to examine and inspect the 
applicant’s accounts and records upon which its exhibits are 
based. 

[3] As to these supporting records it can hardly be asserted 
by the applicant that they are immaterial or irrelevant. As to 


books and records of the applicant not in the category referred 
P.U.R.1928D. 
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to there may be a different situation. That problem will be met 
when the occasion demands. 

The form of order which should be made requires some con- 
sideration. Books and records need not and should not be taken 
from the custody and control of the applicant. They should not 
be subject to examination and inspection either at a time or in a 
manner which would unnecessarily interfere with the current 
business of the applicant or with the investigation now being 
conducted by the Commission by virtue of its inquisitorial pow- 
ers. The inspection and examination should be surrounded with 
appropriate safeguards. It may frequently happen that minor 
and detailed explanations of records and documents will facili- 
tate the examination—explanations which need not encumber the 
record of our formal hearing but which, as a precautionary mat- 
ter, and for the protection of the parties, should be made a matter 
of record. 

It would seem appropriate, therefore, that the immediate super- 
vision and control of the examination and inspection be referred 
to an examiner of this Commission, and that, if suitable arrange- 
ments can be made, the inspection and examination be had at a 
place convenient and accessible to the place where the books and 
records are now kept. An appropriate order will be made along 
the lines indicated above. It should not be necessary to require 
the use of subpcenas in a matter of this kind, as a failure of the 
applicant to produce the books and records of the category re- 
ferred to would lay the foundation for motions to strike the ex- 
hibits from the record. 





CALIFORNIA RAILROAD COMMISSION. 


RE PEOPLE EX REL. CALIFORNIA HIGHWAY COM- 
MISSION. 


[Decision No. 19515, Application No. 13752.] 


Crossings — Cost of grade separation — Grade crossing unclosed. 
1. Building of a subway that will divert the major part of the 
traffic using a grade crossing should be considered as the construc- 
P.U.R.1928D. 
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tion of a new road and the cost of grade separation apportioned accord- 
ingly, notwithstanding the fact that it is impossible to close the ex- 
isting road and crossing, p. 319. 


Crossings — Cost of grade separation — Apportionment to the Fed- 
eral Government, 

2. A railroad is not in any way relieved from paying its just 
proportion of the cost of grade separations by the fact that some por- 
tion of the cost .assessed to the state highway commission is in fact 
to be borne by the Federal Government, which is actually constructing 
the road, notwithstanding the fact that § 43 (b) of the Public Utili- 
ties Act does not specifically include the Federal Government as one 
of the parties to whom the Commission can apportion the cost of grade 
separations, p. 321. 


[March 22, 1928.] 


AppricaTion by the California Highway Commission for au- 
thorization of apportionment of highway crossings at grade 
separations ; cost apportioned in accordance with opinion. 

Appearances: Harry A. Encell, for applicant; H. W. Hobbs, 
for Southern Pacifie Company. 


By the Commission: This is an application by the Cali- 
fornia Highway Commission for an order authorizing and ap- 
portioning the cost of constructing various crossings, both at 
grade and at separated grades, with the tracks of Southern Pacific 
Company, made necessary by the relocation and reconstruction 
of a public highway between Truckee and Tahoe City in Placer 
and Nevada counties, and the abandonment of nine crossings 
with the said tracks and the existing road between these points. 

Public hearings were held in this matter at San Francisco on 
September 26 and October 17, 1927, before examiner Gannon. 

The record shows that during the summer months there is a 
heavy vehicular travel in and out of the Tahoe lake region and 
a considerable portion moves over the highway involved in this 
proceeding. The old road from Truckee to Lake Tahoe branched 
from the main Sacramento-Reno highway near the westerly edge 
of the town of Truckee, passed through a subway under the 
Southern Pacific main line track and thence followed, in a gen- 
eral way, the Tahoe branch of the railroad and the Truckee river 
to Tahoe City, crossing and recrossing the tracks nine times. The 
new highway, which is already partially graded, is to leave the 


Sacramento-Reno highway at a point about one mile west of 
P.U.R.1928D. 
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Truckee and pass through a proposed subway under the Southern 
Pacifie Company's main line tracks in the vicinity of Donner 
Creek and then proceed on the westerly side of the branch line 
track and the river to a point about five miles north of Tahoe City, 
where it will cross, on an elevated structure, both the railroad and 
the river and proceed on into Tahoe City on the east bank of the 
river. In the immediate vicinity of Tahoe, it will cross at 
grade several freight leads and spur tracks. The crossings in- 
volved in the present application are all of the crossings men- 
tioned as on the new highway alignment above described. They 
will be discussed in this opinion in the order mentioned. 

The subway at Truckee, which is at present used by highway 
traffic going to and from the lake, is a combination timber and 
masonry underpass, through the embankment carrying the main 
line tracks of Southern Pacific Company, at a point immediately 
west of the west switch of Truckee yard. The width of this 
opening is but 10} feet and the overhead clearance is also 10} 
feet, neither dimension being consistent with the standards of 
this Commission in respect to subways. The approaches are 
poor, the southerly approach being on an exceedingly sharp 
curve, and the sight distance is very short. The short sight dis- 
tance, combined with the fact that the narrow roadway will not 
permit two vehicles to meet in the subway, offers a serious 
hazard to vehicular traffic. This structure is entirely inadequate 
to meet the traffic needs of this Truckee-Tahoe highway. Only 
two other plans to carry this highway across the Southern Pacific 
track have been suggested. The plan proposed by applicant pro- 
vides for a 24-foot arch through the railroad embankment at the 
place where the track crosses the Donner Creek ravine, about one 


mile west of the existing subway. This underpass would have 


ascending grades of approach of 1.84 per cent from the north 
and 3.12 per cent from the south and is estimated to cost ap- 
proximately $69,300. The Southern Pacific Company proposes 
a subway under its tracks at a point about 400 feet west of the 
existing subway. This structure, which would consist of concrete 
abutments and wing walls with a deck supported by steel “I” 
beams, would provide a 25-foot clear roadway and is estimated to 


cost approximately $26,200 exclusive of approaches. Applicant 
P.U.R.1928D. 
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contends that the alignment of the road necessary to utilize such 
a subway would not provide proper sight distance and that in 
order to connect with the ultimate location of the Sacramento- 
Reno highway, as proposed through the town of Truckee, pro- 
hibitive grades of approach would be required. 

[1] If the plan proposed by applicant is carried out, it will 
still be necessary to maintain a crossing of some sort in the vicini- 
ty of the existing subway, in order to give the public access to the 
area lying between the main line tracks and the Truckee river. 
The amount of traffic using this crossing will, however, be greatly 
reduced. Considering, therefore, that it is apparently impossible 
to close the existing road and crossing if the subway at Donner 
Creek is constructed, it is believed that the connection proposed 
by the highway should, if constructed, be considered as a new 
road and the cost of effecting the grade separation at Donner 
Creek apportioned accordingly. 

The Commission has, in previous decisions, set forth its views 
in regard to the obligation of railroad companies to provide safe 
and adequate means for the public crossing its tracks and in 
several instances has assessed the company a substantial portion 
of the cost of effecting grade separations between existing tracks 
and new roads. In the present instance, the installation of a 
new subway at Donner Creek would undoubtedly reduce, to a 
negligible amount, the volume of traffic using the existing sub- 
way under the main line tracks, as well as the travel over the 
present grade crossings on the Tahoe branch of the Southern 
Pacific Company between Truckee and Donner Creek, and we 
believe that under these conditions, the Southern Pacific Com- 
pany should bear 30 per cent of the cost of the subway proposed 
by applicant at Donner Creek. 

Between Donner Creek and the proposed overhead crossing 
north of Tahoe City, the old road crosses the railroad track five 
times, whereas the new highway will eliminate any necessity for 
the through highway traffic crossing the track at grade at these 
points, although the crossings, or at least some of them, will 
probably have to remain in place for the convenience of persons 
having summer camps or cottages along the Truckee river. Be 


cause of the topography of the surrounding country, however, 
P.U.R.1928D. 
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there is little possibility that any of these crossings will ever 
again become important or carry any but purely local traffic. 
In effect they will be little more than private crossings giving 
access to camps and cottages on the far side of the railroad from 
the highway. 

One of these crossings is located about three-quarters of a mile 
north of the proposed overhead crossing and at this crossing the 
road, after crossing the tracks, also crosses the Truckee river and 
from this point remains on the east bank of the river. The 
proposed overhead crossing accomplishes the same result, in that 
it carries the highway across the railroad and the river, but at a 
location more suitable for a grade separation. 

The applicant has presented an estimate giving the cost of 
reconstructing a road between two given points, crossing the 
river on a low level bridge in the vicinity of the existing bridge 
and crossing the railroad track at grade. The cost of this road, 
including the bridge, is estimated to be $23,991. An estimate is 
also presented, showing the cost of constructing a road between 
the same two given points but staying on the west bank of the 
river until a point suitable for a grade separating structure is 
reached and then crossing both the railroad and river on a single 
bridge. The cost of such a road is estimated to be $63,773. 

The difference between these two sums represents the esti- 
mated excess cost that would be incurred for the sole purpose of 
effecting a grade separation. If this were a case involving a rail- 
road over which there were a frequent train movements, the Com- 
mission would give serious consideration to dividing this excess 
expense equally between applicant and the railroad. 

Subsequent to the submission of this case the Commission, by 
Decision No. 19169, dated December 23, 1927, in Application 
No. 14215, authorized Southern Pacific Company to discontinue 
the operation of local trains over this line during the summer 
season and public transportation will be provided through the 
operation of motor busses. As a result, the company will prob- 
ably operate but two trains per day over this line. 

In view of this situation, we do not believe that the benefits 
that will accrue to the railroad by providing for the elimination 


of this grade crossing will justify a greater expense, assessed to 
P.U.R.1928D. 
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the railroad, than $10,000. After giving consideration, however, 
to the fact that the general plan provides for the elimination of 
practically all traffic from other grade crossings on this same 
branch line railroad, we believe that, considered as a whole, 
$10,000 is a fair and equitable amount to assess to Southern Pa- 
cific Company for their portion of the improvement. 

In the vicinity of Tahoe City, the present road into town 
crosses a freight track and again recrosses this track at a point 
some 900 feet easterly of the first crossing. In the proposed 
plan, it is the intention to reconstruct the highway leading to 
Tahoe City entirely on the northerly side of this freight lead, 
thus avoiding crossings of this road with the main track. By 
so doing, however, it becomes necessary to cross two spur tracks 
and it will also be necessary that each branch of the highway 
wye, connecting with the road leading to resorts on the west side 
of the lake and to Placerville, cross the main freight lead. In 
effect, therefore, the proposed relocation will cause to be aban- 
doned, as main highway crossings, one spur track crossing and 
one crossing of the main freight lead and will create two spur 
track crossings and two crossings of the highway wye over the 
main track. 

It, therefore, appears reasonable to authorize the crossings pro- 
posed by the Highway Commission, but we believe that the cross- 
ings with the main freight lead should be protected by automatic 
wigwags. We can see no reason for assessing the Southern 
Pacifie Company any portion of the cost of constructing thes 
grade crossings. 

[2] It appears from the record in this proceeding that while 
the applicant is the California Highway Commission, the road 
actually is being constructed by the Federal Government. The 
theory has been advanced that since § 43 (b) of the Public Utili- 
ties Act does not specifically include the Federal Government as 
one of the parties to whom this Commission can apportion the 
cost of grade separations, the Commission is, in this instance, 
without authority to apportion the cost between the Federal 
Government and the railroad. Southern Pacific, therefore, con- 
tends that the Commission can not apportion any of the cost of 


these crossings to the railroad company. The apportionment of 
P.U.R.1928D. 21 
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cost, as set forth above, is based on what appears to be a proper 
division of expense between applicant and Southern Pacific 
Company and we do not consider that because all or some portion 
of the amount assessed to applicant is to borne by the Federal 
Government, Southern Pacific Company is, in any way, relieved 
from paying its just proportion of the cost of constructing the 
grade separations under consideration. 





MISSOURI PUBLIC SERVICE COMMISSION, 


CITY OF UNIVERSITY CITY 
v. 
WEST ST. LOUIS WATER & LIGHT COMPANY. 


[Case No. 3578.] 


WEST ST. LOUIS WATER & LIGHT COMPANY 
Vv. 
PUBLIC SERVICE COMMISSION, 
[Case No. 3974.] 


Valuation — Construction — Laying pipes — Water utility. 

1. A contention that figures used by Commission engineers in esti- 
mating the cost of pipe laying were too low because such construction 
was performed by a small force of unusually efficient men in piecemeal 
units at a cheaper rate than could be obtained on ordinary conditions 
was not given weight where there was no indication that a more general 
construction program would have cost any more, p. 356. 

Valuation — Methods of ascertaining reproduction cost — Water 
utility. 

2. An estimate of Commission’s engineers as to the value of water 
utility property, computed on the theory that there was no better 
method of estimating the reproduction cost of the company’s mains 
than the adjustment of the actual cost of the same mains to the current 
date, was adopted, p. 356. 

Valuation — Reproduction cost — Cast iron mains — Purchasing 
efficiency. 

3. The contention of a water utility that in ascertaining the value 
of cast iron mains, quotations published in trade journals should be 
adopted rather than actual cost as paid by the company at the date of 
valuation in view of alieged extraordinary purchasing powers of the 
company’s agents, was not given weight where the resources and nature 
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of the company’s orders could command an equally low price by any- 
one, p. 356. 
Valuation — Proper consideration of price change. 

4. Consideration must be given to any changes in the reproduction 
costs in order that they might be properly reflected as of a new date 
in valuation for rate making, p. 359. 

Valuation — Reproduction cost — Pooling purchase economies. 

5. A saving effected in the purchase of a certain amount of equip- 
ment by pooling an order with another company must be reflected in 
the cost estimate of the entire amount of such equipment used by a 
utility where the total requirement is equal to the total order, and 
can, therefore, command an equal price,»p. 360. 

Valuation — Period of construction. 

6. One year was allowed as the construction period of a water 
utility on the assumption that pumping plants, reservoirs, transmis- 
sion mains, and other units could be constructed to allow the starting 
of operations and flow of revenue, making it unnecessary to figure in- 
terest charges for any longer period in view of the fact that the com- 
pany had no units that would require more than this amount of time 
to construct, p. 360. 

Valuation — Overhead costs — Land. 

7. Construction overhead cost percentages should not be applied to 
items of land, p. 361. 

Valuation — Construction costs — Materials and supplies. 

8. Application of construction overhead cost percentages to items 
of material and supplies was held erroneous in the valuation of water 
utility property, p. 361. 

Valuation — Physical construction — Overheads — Water utility. 

9. An allowance of 15 per cent of the cost of the items of physical 
property of a water utility, exclusive of land and material and sup- 
plies, was held reasonable for construction overhead charges, including 
omissions and contingencies, p. 361. 

Valuation — Land — Previous sales price — Water utility. 

10. The use of sales price of several years previous as the basis for 
the appraisal of land values, uncorroborated by the opinion of experts 
familiar with the territory where many new subdivisions had been 
opened and where the value of lots and acres had rapidly increased, was 
held of doubtful value, p. 362. 

Valuation — Reproduction cost of construction — Water utility. 

11. The element of time should not be applied to the reproduction 
cost theory of construction greater than necessary for the property to 
start earning its interest during construction and other affected over- 
head costs, p. 365. 

Valuation — Methods of arriving at going value. 

12. An estimate of going value, based on the income loss during con- 
struction in attaching all the customers allowing for a construction 
period of three years, and a seven-year period to attach business, was 
held unsound in the valuation of water utility property in view of 
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other elements not taken into consideration such as geographical and 
prospective advantages of location, p. 365. 
Valuation — Going value. 
13. The proper allowance for going value is purely a matter of judg- 
ment in view of the lack of recognized rules and the variation of facts 
in every case, p. 367. 
Valuation — Going value — Water utility. 
14. An allowance of $450,000 was made for going concern value of 
a water utility having property used in public service valued at $5,- 
285,000, p. 367. 
Valuation — Property not used — Water utility. 
15. A water utility’s property which would in all probability never 
be used again by the company was assigned salvage values in computing 
a rate base, p. 367. 
Valuation — Intangible value of unused property — Property not 
used — Water utility. 
16. No allowance was made for intangible elements of value with 
respect to property of a water utility not devoted to public service, p. 
367. 


Valuation — Original and reproduction cost — Depreciation. 
17. In computing the rate base of a utility, original cost, reproduc- 
tion cost, and reproduction cost less depreciation must be considered 
as well as future conditions and costs as compared with present, p. 367. 





Valuation — Reproduction cost — Use of trade journals — Quota- 
tions. 

Statement that the customary procedure among valuation engi- 
neers in using trade journal quotations in valuing utility property, of- 
fered further proof that unit costs were not based on facts obtainable 
from the company’s records which might reduce the liability of error, 
p. 358. 

[July 10, 1928.] 
VaxuaTion proceedings for water utility on complaint of al- 
leged excessive rates for service. 


) 


By the Commission: Case No. 3578 was brought before the 
Commission by the city of University City, Missouri, on March 
8, 1923, by filing a complaint in which it is alleged that the 
annual hydrant rental of $60 per year as charged the city of 
University City by the West St. Louis Water & Light Com- 
pany is excessive. 

On April 7, 1924, the city of Maplewood made application 
to the Commission asking to be made a party complainant in 
P.U.R.1928D. 
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ease No. 3578 and alleging excessive annual hydrant rental 
charges and also unreasonable and unjust water rates to certain 
classes of water consumers. 

A hearing was held in this case on the 15th day of May, 1924, 
at the city hall, St. Louis, Missouri, and continued, pending 
a valuation to be made of the property of the West St. Louis 
Water & Light Company by the Commission. 

Case No. 3974 was brought before the Commission by the 
West St. Louis Water & Light Company, on May 2, 1924, by 
asking the Commission to issue an order directing that all the 
assets and properties of the applicant should be inventoried and 
appraised and a valuation thereof made in order that the Com- 
mission may determine the reasonableness of the water rates 
and charges that applicant had asked should be approved. 

On the 3rd day of May, 1924, the Commission ordered its 
engineers and accountants to make an appraisal of all the ap- 
plicant’s properties and an audit of the applicant’s books. Subse- 
quently, the Commission’s engineering department made an ap- 
praisal of the company’s property, as of date January 1, 1926; 
and the Commission’s accounting department made an audit of 
the company’s books and records for the purpose of ascertaining 
the original cost of the company’s property as of date December 
31, 1925, and to obtain operating results for the years 1923, 
1924, and 1925. 

Subsequent to the filing of said appraisal and audit, case No. 
3578 and case No. 3974 were consolidated and heard as one 
in Jefferson City, on June 13 and June 14, 1927, and on July 
21,1927. The records of these hearings show that the St. Louis 
County Water Company, a Missouri corporation, is the suc- 
cessor in interest, and owner of the property of the West St. 
Louis Water & Light Company, and its appearance is entered 
in the matter and substituted for the West St. Louis Water & 
Light Company in case No. 3578 and case No. 3974. 

The case was briefed by counsel for the water company and 
counsel for the interveners. 

At the hearing of this cause on July 21, 1927, and subse- 
quently, the company requested the Commission to direct its 
accountants to make an audit of the company’s books in order, 
P.U.R.1928D. 











326 MISSOURI PUBLIC SERVICE COMMISSION. 


that the Commission may include the net additions and better- 
ments made from the date of the appraisals to December 31, 
1927, in its consideration of the present fair value of the com- 
pany’s property. 

The Commission’s accountants subsequently made an audit 
of net additions to property, January 1, 1926, to December 31, 
1927. (Commission’s exhibit “C.’’) 

Further hearing was held in this case on April 24, 1928, at 
which time Commission’s accountants introduced their audit of 
additions and betterments as of the above period. At the same 
time a statement of recent costs of cast iron pipe, pipe fittings, 
galvanized iron pipe, meters, pipe laying costs, and other items 
as shown by the vouchers of the company, was introduced by 
the Commission’s accountants as exhibit “D.” 

Commission’s exhibit “C” shows net additions and _better- 
ments to the property between the dates January 1, 1926, to 
December 31, 1927, is the sum of $1,065,948.82 of which 
$2,729.80 covers the item of land purchased. 

There are no objections to any sums shown in said audit. 

Inasmuch as there is no controversy relative to the sum ex- 
pended for additions and betterments, the discussion will be 
confined, for the most part, to the values as of December 31, 
1925, and said additions later added. 


II. 


The result of the audit of the books and records of the com- 
pany as made by the Commission’s accountants is shown by 
Commission’s exhibits “B” and “C.” 


Three to five members of the Commission’s engineering de- | 


partment spent fourteen months making an inventory and ap- 
praisal of the physical property of the company. The company 
furnished the Commission’s engineers with an additional force 
and collaborated in making the inventory. 

An appraisal of the company’s property was also made for 
the company by Alvord, Burdick & Howson, consulting engi- 
neers, Chicago, Illinois, under the direction of Mr. L. R. How- 
son, and by Burns & McDonnell, consulting engineers, Kansas 
City, Missouri, under the direction of Mr. R. L. Baldwin. 
P.U.R.1928D. 
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Neither Mr. Howson nor Mr. Baldwin made a detailed in- 
ventory of the company’s property, but were furnished copies 
of the inventory as made by the Commission’s engineers which 
they checked and all differences were later adjusted. There are, 
therefore, no differences in inventory quantities. However, the 
company’s engineers have added to their inventories the esti- 
mated quantities of paving cut and unusual excavation en- 
countered in the laying of distribution and transmission mains. 

The Commission’s engineers show that these quantities could 
not be determined with accuracy but that the cost of same could 
be determined with reasonable accuracy, therefore, the Commis- 
sion’s engineers have included their costs in the unit costs of 
laying distribution and transmission mains. 

Edward E. Wall, civil engineer, and for many years, and 
until recently, water commissioner and director of public utili- 
ties of the city of St. Louis, Missouri, made an appraisal of the 
company’s property for the city of University City and the 
league of municipalities of St. Louis county. Mr. Wall based 
his appraisal on the inventory prepared by the engineers of the 
Commission. 

The Commission’s engineers made both an original cost and 
reproduction cost appraisal as of date January 1, 1926. 

Mr. Baldwin made a reproduction cost appraisal as of Jan- 
uary 1, 1926. 

Mr. Howson made a reproduction cost appraisal using the 
inventory as of date January 1, 1926, but applying unit prices 
of labor and material as of date January 1, 1927. 

Mr. Wall submitted an appraisal summary showing only re- 
production cost less depreciation as of January 1, 1926, 

The controversy herein relates principally to: 

(1) Value of the company’s land. 

(2) Value of the company’s transmission and distribution 
mains. 

(3) Value of the company’s coagulating and clear water 
basins. 

(4) The allowance for construction overhead costs. 

(5) The allowance for intangible elements of value, such as 


going value, ete. 
P.U.R.1928D. 
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These matters are discussed hereinafter, in detail. 

A general statement of the claims made by the company and 
the league of municipalities of St. Louis county, and the results 
of the audit and appraisal made by the Commission’s account- 
ants and engineers, as of the dates previously indicated, is as 
follows: 


P. S.C. P.S.C. 


Ace’ts. Engrs. Howson. Baldwin. Wall. 
Original cost .. $2,911,108 $3,566,466 
Reproduction cost ........- 4,854,461 $6,565,357 $6,417,665 


Reproduction cost 
less deprecia- 
GEOR: cevccucss seeccee -. 4,478,617 6,261,899 5,982,392 $4,810,428 


Working capital and material and supplies are not included 
in the foregoing total submitted by the Commission auditors, 
but all costs of organization and general overheads are included. 
The audit does not include the cost of the property of the West 
St. Louis Pipe Line Company which amounts to $295,199. 

Intangible elements of value are not included in the fore- 
going totals submitted by the Commission engineers. The fore- 
going totals submitted by Howson, Baldwin, and Wall include 
working capital and intangible elements of value. Howson and 
Wall do not include any property not in use. 

Judging from the evidence and brief submitted herein, the 
company contends that the present fair value of its property, 
as of date January 1, 1926, is approximately $6,000,000; while 
the league of municipalities of St. Louis county contends that 
the fair value for rate-making purposes should be about 
3,163,000. 

III. 


The St. Louis County Water Company supplies water for 
domestic, industrial, and fire protection uses in all of St. Louis 
county, Missouri, with the exception of the city of Kirkwood, 
which owns its supply and distribution system. The city of 
Webster Groves also owns its distribution system but purchases 
its water supply from the St. Louis County Water Company. 

The property of the company as of December 31, 1926, con- 
sists of a steam driven pumping plant of approximately 1,200 
horsepower boiler capacity, intake pumping plant, and embank- 
P.U.R.1928D. 





XU 





XUM 


UNIVERSITY CITY v. WEST ST. LOUIS W. & L. CO. 329 


ment type coagulating, settling, and clear water basins, all 
located along the Missouri river; one 10 M. G. capacity em- 
bankment type storage reservoir and electrically driven booster 
pumping station located at Strattmann hill; three cylindrical 
pressure regulating standtowers at various places; 97 miles of 
8-inch to 24-inch cast iron pipe transmission mains; 186 miles 
of }-inch to 3-inch galvanized iron pipe distribution mains; 143 
miles of 4-inch and 6-inch cast iron pipe distribution mains; in 
excess of 18,000 active meters; approximately 3,300 flat rate 
consumers; 444 fire hydrants; land, buildings, and appur- 
tenances. The average daily amount of water pumped is 7 
million gallons. 

The company also owns certain small structures and equip- 
ment not used in rendering service to the public. 

The company does not own any service pipes connecting its 
distribution mains with the consumers. 


IV. 
Corporate History. 


The West St. Louis Water & Light Company was incorporated 
May 14, 1902, for a period of fifty years, under the laws of 
Missouri. The purpose of incorporation as declared in the 
articles was, among other things, to own, operate, and maintain 
water works property and to supply water to the inhabitants of 
St. Louis county. 

The Missouri Water, Light, & Traction Company was incor- 
porated May 11, 1899, and by deed dated May 23, 1902, trans- 
ferred certain rights and franchises in Kirkwood, Webster 
Groves, and St. Louis county, all in Missouri, to the West St. 
Louis Construction Company. 

The Suburban Water Company was incorporated June 24, 
1899, and supplied water to certain residents of St. Louis county. 
On March 31, 1904, the Suburban Water Company deeded its 
property to the West St. Louis Water & Light Company upon 
payment of $50,000 by the West St. Louis Construction Com- 
pany. 

The West St. Louis Construction Company was incorporated 
P.U.R.1928D. 
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May 6, 1902, and acquired certain franchises in the county. 
On May 19, 1902, it entered into a contract with the West St. 
Louis Water & Light Company to construct the pumping and 
settling plant near the Missouri river, lay transmission mains, 
certain distribution mains, standtowers, and other items of prop- 
erty. On April 29, 1903, the West St. Louis Construction Com- 
pany deeded its property rights and franchises to the West St. 
Louis Water & Light Company for a consideration of $1,000,000 
par value of common stock and $600,000 par value of first mort- 
gage 6 per cent bonds. 

The West St. Louis Pipe Line Company was incorporated 
under the laws of Missouri August 26, 1921, to lay and lease 
water mains in St. Louis county, particularly a 24-inch trans- 
mission main from the Missouri river plant of the West St. 
Louis Water & Light Company, to Strattmann hill reservoir. 
The pipe line company was in existence on December 31, 1925, 
the date of this valuation, but being leased to the West St. Louis 
Water & Light Company, it was included in the Commission 
engineer’s appraisal. Pursuant with Commission order dated 
January 7, 1926, the West St. Louis Pipe Line Company was 
absorbed by the St. Louis County Water Company on March 
1, 1926. 

The St. Louis County Water Company was incorporated 
under the laws of Missouri on December 5, 1925, to transact 
the business of supplying water to residents, manufacturers, and 
cities of St. Louis county and by Commission Order dated 
January 7, 1926, absorbed the West St. Louis Water & Light 
Company. 


¥ 
Financial History. 


From April 1, 1904, to December 31, 1925, the West St. Louis 
Water & Light Company issued stocks and bonds to the amount 
of $3,401,000 par value, of which $601,000 had been retired, 
leaving a balance of $2,800,000 outstanding at December 31, 
1925. 

The considerations involved in the issuance and retirement 


of securities are as follows: 
P.U.R.1928D. 
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Common stock. 

This stock amounting to $1,000,000 par value was issued to 
the West St. Louis Construction Company with $600,000 par 
value in first mortgage 6 per cent bonds for the property trans- 
ferred to the company under the construction contract noted 
above. The entire issue of common stock was outstanding at 
December 31, 1925. 


Seven per cent cumulative preferred stock. 

This stock amounting to $400,000 par value was issued for 
cash at par to secure funds for construction and extensions and 
to retire current obligations. The entire issue was outstanding 
at December 31, 1925. 


Funded debt. 


First mortgage 6 per cent bonds dated April 1, 1904, due April 
1, 1924. 

These bonds were issued in the amount of $601,000 par value, 
of which $600,000 was issued with the $1,000,000 common 
stock for the property of the West St. Louis Construction Com- 
pany. The balance of $1,000 was issued for additions and bet- 
terments. These bonds with $198,147.80 of unpaid interest 
coupons thereon, were retired July 31, 1908. 


First mortgage 5 per cent bonds dated August 1, 1908, due 





August 1, 1928. 
These bonds were issued or reacquired for the following 
considerations : 


Par value Recorded 
issued. Consideration Received. value. 
$601,000.00 Issued for a like amount of first mortgage 6 
per cent bonds as above ...........--+.06+ $601,000.00 
198,147.80 Issued for unpaid interest on first mortgage 6 
per cent bonds as above ...............+-- 198,147.80 
13,200.00 Issued for additions and betterments, the cost 
of which equaled the par value of the bonds 
RCE AEA EES teste Remy ie ated ey Se fe 13,200.00 
145,000.00 Issued to retire notes covering cash advanced 
oe ee TE eee 145,000.00 
442,602.20 Issued for cash (discount $63,964) ........... 378,638.20 
50.00 Retirement of interest coupons on these bonds 50.00 
$1,400,000.00 $1,336,036.00 


Reacquired 

$367,500.00 
$1,032,500.00 
P.U.R.1928D. 





Cash held in sinking fund ........ 
Outstanding December 31, 1925. 


$367,500.00 
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As previously stated, the St. Louis County Water Company 
was organized about the date of this valuation and by order of 
this Commission effective January 17, 1926, said company was 
given permission to issue the following bonds and stocks: 

First mortgage, 53 per cent gold bonds, series A, dated De- 
cember 1, 1925, due December 1, 1945, $2,800,000, to be sold 
at not less than 92 per cent of their par or face value and the 
proceeds to be used as follows: To retire old bonds, $1,126,125; 
to purchase the West St. Louis Pipe Line Company, $310,000; 
to pay stockholders of Water Company, $1,050,000; the balance 
to be left in the Treasury of the company. 

Fourteen thousand shares of common stock without par value 
to be sold so as to net the company not less than $20 per share. 

Fourteen thousand shares of cumulative preferred stock, the 
holders of which will be entitled to receive dividends at $6 per 
share per annum, said preferred stock to be paid to the West 
St. Louis Water & Light Company. 

Mr. Henby, president of the company, testified (R. 154) that 
all of the above securities of the St. Louis County Water Com- 
pany are outstanding. 


VI. 
Dividends. 


Dividends aggregating $713,659.65 were declared by the West 
St. Louis Water & Light Company during the period 1911 to 
1925, inclusive. A statement of all dividends paid by the com- 
pany follows: 


Common Stock. 


Year. Par. Rate. Amount. 
DEED 3 d6ecencednsnwedeeeaateiauseanees $1,000,000.00 8 $80,000.00 
2 S¢cchéisedet’ esses bonne eSekee ieee 1,000,000.00 2 20,000.00 
DE “Casadei ekeeke sree nese bes eas 1,000,000.00 4 40,000.00 
DT wihhddetencdtadeturkas sos sen cauee 1,000,000.00 5 50,000.00 
DD pureviss riniebietscaeenkevoneen 1,000,000.00 4 40,000.00 
caked. it aad ses atverinse-teee ay eens alee ee 1,000,000.00 4 40,000.00 
SE DO xevevegtn cous oeeanuewsncun 1,000,000.00 2 20,000.00 
BE xu REe GA SKG DOES DMEM ESE SEO OER ESD 1,000,000.00 4 40,000.00 
DE -enesuasidsdeeeswateesaksews neckdes 1,000,000.00 54 55,000.00 
re errr rerrir Tre «++ 1,000,000.00 6 60,000.00 


Total $445,000.00 
P.U.R.1928D. 
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Preferred Stock. 
Year. Par. Rate. Amount. 
DEE 2édiRisticaieawwrseiseeweaheweee $44,444.28 $3,111.10 


ce, MECC CC COE Oe 100,000.00 7 7.000.00 
SEE sebeurdtnesenberteneseienssecuuwe 100,000.00 7 7,000.00 
i MUTT TET ee 179,166.00 7 12,541.67 
WOES. caccccvvwcsccsesecongecesecesves 213,245.00 7 14,927.19 
BRED S66 6b0s0scdivtcrdsostidencdondens 217,073.00 7 15,195.14 
BPRS  HdSb60<000esstv5sscnniauwadenane 228,970.00 7 16,027.92 
DOME -ssturgidsscdeeeciancassacsawe wus 251,032.00 7 17,572.29 
IED sesevccccceesscccseestiswnsovedes 255,600.00 7 17,892.00 
SOD Sh 0s6 RHONANESRAO RED HAEANEES ORES 259,407.00 7 18,158.49 
Ls | RPE ETTORE ETE ET ee 265,670.00 7 18,595.50 
BEE Kade scdceseseecsestessseessenione 282,825.00 7 19,797.75 
BOBE—GB MD. ccccvcccccccssccesesevece 300,000.00 7 21,000.00 
nil TEER T OR 346,654.00 7 24,265.51 
BE | baO0 sdb carecedeccussedesteueetes 393,925.00 7 27,574.79 
WOES ccveccesccccccccvcscessecsesoce 400,000.00 7 28,000.00 


Total $268,659.65 
Grand total $713,659.65 
VIL. 


Depreciation Reserve. 


The West St. Louis Water & Light Company started setting 
up a depreciation reserve on January 1, 1909. Since June 30, 
1915, the company, by order of the Commission, has set up 14 
per cent per annum on all property in use and based on valua- 
tions fixed by the Commission. The adjusted balance in the 
depreciation reserve account as found by Commission auditors 
at December 31, 1925, is $328,451.52, and at December 31, 
1927, is $443,130.41, 


VIII. 
(1) Investment in Property. 


The investment in the plant and equipment as stated in the 
books of the company at December 31, 1925, was $4,328,667.78, 
of which the following is a general analysis: 


Considerations given in acquiring the property rights and 
franchises of the West St. Louis Construction Company on 


April 1, 1904—Common stock .............-eeeseeeeeees $1,000,000.00 

First mortgage 6 per cent bonds .......... 600,000.00 

Additions and betterments .........cceccccccccsece ecccese 2,728,667.78 

Total plant and equipment .....ccerccrcccccccceccecsccecs $4,328,667.78 
P.U.R.1928D. 
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The foregoing total was adjusted by the Commission auditors 
to read $2,911,107.79 and briefly consists of the following: 


Adjustments: 
Par value stock and bonds paid the West St. 

Louis Construction Company ............... $1,600,000.00 
According to a report dated December 31, 1904, 

by J. B. Quigley, manager and chief engineer 

of the construction company, the cost of the 

property at April 1, 1904, the date acquired 

by the water company, was ................ 510,013.22 


Excess on a par value basis of securities given 

over consideration received ................. $1,089,986.78 
Adjustments detailed in previous audits made by 

accountants of the Commission from April 1, 

Ree OF BUN SO TOE 6 sc cesesincesncsens 287,444.08 
Adjustments made by accountants of the Com- 

mission from May 1, 1924, to December 31, 





BE 5 4CKR UREA ETS RECRTRS Ha VRES SRE Kee eO8 40,129.13 327,573.21 
Total deductions ..... ee eee Mitbieedebveneeaasses $1,417,559.99 
Total plant and equipment as adjusted ...... rye eer ey $2,911,107.79 


The above adjusted audit does not include anything for work- 
ing capital, material and supplies, or for the property of the 
West St. Louis Pipe Line Company, but does include any 
amount that-may have been expended as construction overhead 
costs. 

The investment in plant and equipment as determined by the 
Commission’s engineers as of date December 31, 1925, is 
$3,566,466, and was determined from an analysis of the records 
of the company insofar as possible, and estimated for the re- 
mainder. The appraisal includes construction overhead costs, 
material and supplies, working capital, and land appraised ‘at 
its fair value as of December 31, 1925. 


Neither the water company nor the league of municipalities ° 


presented any investment cost appraisal or contradicted any item 
or total as determined by the Commission’s engineers. 

A comparison of the investment cost of the water company 
property as determined by Commission’s accountants and Com- 
mission’s engineers, is as follows: 

P.U.R.1928D. 
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Accountants. Engineers. 
Total investment as reported ............-- $2,911,107.79 $3,566,466.00 
ps Re rree oon O40 td000' 36,392.78 58,380.00 





2,874,715.01 $3,508,086.00 
Add material and supplies and cash work- 





ing capital as shown by engineers ........ 162,791.00 
Add property of West St. Louis Pipe Line 

RN ct Bic bos ccwncedewens web eweaes 295,199.00 
Total comparable investment cost exclusive 

OF TOME, 6 60.0000 5000 66009 6easseéneecc0. Gee $3,508,086.00 
Difference .........2-. iteviteewedianas $175,380.99 = 5% 


(2) Reproduction Cost of Property. 

The reproduction cost estimates made by the Commission’s 
engineers, Mr. Baldwin of Burns & McDonnell, and Mr. Wall 
of the league of municipalities of St. Louis county are as of 
date December 31, 1925. The reproduction cost estimate made 
by Mr. Howson of Alvord, Burdick & Howson is as of date 
December 31, 1925. 

The Commission’s engineers estimated the reproduction cost 
of the company’s physical property at $4,854,461, as of De 
cember 31, 1925, exclusive of all intangible elements of value. 
The estimated cost of reproduction less depreciation as deter- 
mined by the Commission engineers is $4,478,617. 

Mr. Baldwin estimated the reproduction cost of the company’s 
property at $6,417,665, as of date December 31, 1925, includ- 
ing an allowance of $810,000 for going value. His estimated 
cost of reproduction less depreciation is $5,982,392. 

Mr. Howson estimated the reproduction cost of the company’s 
property at $6,563,357 as of date December 31, 1926, including 
an allowance of $789,136 for going value. Mr. Howson esti- 
mated the cast of reproduction less depreciation at $6,261,899. 

Mr. Wall did not submit an estimated cost of reproduction 
but did submit an estimated cost of reproduction less deprecia- 
tion of the company’s property as of December 31, 1925, of 
$4,810,428 including an allowance of $302,946 for going value. 

The estimates of Howson and Wall do not include property 


not in use. 

A comparison of the reproduction cost estimates covering the 
entire property is as follows: 
P.U.R.1928D. 
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P. S.C. 
Engineers. Baldwin. Howson. 
Land devoted to operation ..... moe $58,380 $102,585 $100,001 
Structures devoted to operation ... 101,486 103,530 102,762 
Other SerMPteyes §. ons ccs cecves 22,182 22,739 22,876 
Intakes and suction mains ...... ae 60,288 66,213 65,170 
Coagulating basins .............. ° 45,341 52,641 48,385 
Sterilization plant .......cccccoe. 1,443 1,445 1,443 
Cet WE WED. cv cncecnseences 58,280 74.091 72,724 
Boiler plant equipment ........... 57,638 59,132 59,664 
BONE BOE 6c ccc nse ccnisscdeus ° 37,694 32,722 32,905 
PE Linionn ks echineneennancnde 192,942 187,526 194,163 
Miscellaneous station equipment ... 10,000 10,000 10,000 
Transmission mains .............. 1,753,829 1,987.264 1,918,169 
Storage reservoirs, tanks, standpipes 
and booster equipment .......... 74,371 75,113 71,030 
Distribetion MAiMs .........00.s0. 1,237,681 1,408,344 1,545,359 
Meters, meter boxes, and vaults .... 266.579 267,990 259,568 
WED ME oc cc cacsacccseeees 57,162 45,619 51,034 
General equipment ..............-. 33,993 31,366 33,993 
Miscellaneous tangible items ...... 1,920 2,570 2,298 
Material and supplies ............ 57,989 56,941 58,000 
DUPRE 2k. cesses KaGe Seed 00% $4,129,198 $4,587,831 $4,649,544 
Engineering 59% .......00scccsees $200,641 $219,718 $232,500 
Legal expense, taxes, insurance, or- 
ganization, administration, omis- 7% 
sions and contingencies ......... 280,895 
Legal expense, taxes, insurance, or- 
ganization, administration, omis- 
sions and contingencies, and cost 8.1% 8.5% 
i See eee 355,247 395,200 
Interest during construction ...... 120,385 293,250 396,977 
Cash working capital ............. 105,000 108,000 100,000 
Sub-total ....... ee eee $4,836,122 $5,456,046 $5,774,221 
Going value ........... Cees Nawe- au wakes 810,000 789,136 
Total property in use ............ $4,836,122 $6,374,046 $6,563,357 
Property not in use ......... ene 18,339 5 frre 





Grand total—All property .... $4,854,461 $6,417,665 $6 563,357 


By referring to the foregoing table, it will be noted that the 
three independent appraisals are unusually close for all physical 
elements of value with the exception of land, coagulating and 
clear water basins, and transmission and distribution mains. 
Subtracting the amount of the exceptions, the foregoing sub- 
total, before applying overheads, is changed as follows: 


Comm. 

Engrs. Baldwin. Howson. 
Sub-total physical property in use.. $4,129,198 $4,587,831 $4,649,544 
Deductions as indicated ........... 8,153,511 3,624,925 3,684,638 





Comparison of all items of physical 
property in use except as noted... $975,687 $962,906 $964,906 
P.U.R.1928D. 
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The foregoing table also shows differences in some items of 
construction overhead costs and the reproduction cost of prop- 
erty not in use. 

A comparison of the reproduction cost less depreciation esti- 
mate includes the estimate of engineer Wall for the league of 
municipalities and reflects the fact that his reproduction cost 
estimate is in line with the other estimates. The comparison is 
as follows: 





P.S.C. 

Engrs. Baldwin. Howson. Wall. 
ee eee Te eee $58,380 $102,585 $100,001 $70,380 
Structures devoted to opera- 

ROR TE EF ERS Se 78,414 82,774 85,293 80,824 
Other structures ......... 15,820 16,658 15,802 15,820 
Intake and suction mains .. 52,614 59,923 62,717 52,650 
Coagulating basins ....... 36,943 44,087 45,625 40,238 
Sterilization plant ....... ‘ 1,443 1,445 1,443 1,443 
Clear water basins ........ 45,834 59,603 69,906 58,503 
Dotler plant ...cccccscsecs 39,503 41,636 38,374 39,503 
pe eer ree 29,715 25,089 24,698 29,715 
SO Ee ee 142,297 137,902 151,892 142,297 
Miscellaneous station equip- 

re pre ee een 8,000 8,000 8,000 8.000 
Transmission mains ...... 1,699,738 1,943,726 1,896,497 1,703,683 
Storage reservoirs, etc. .... 59,383 59,457 59,555 59,383 
Distribution mains ........ 1,154,989 1,297,976 1,467,539 1,099,727 
CS ere rs 239,922 241,191 235,469 239,922 
Vive hydrants ...cccicecss 54,876 41,057 48,482 41,513 
General equipment ........ 25,673 22,636 26,673 25,673 
Miscellaneous items ...... ‘ 844 1,473 1,320 844 

Total all property in use $3,744,388 $4,187,218 $4,339,286 $3,710,118 
Material and supplies ..... 57,989 56,941 58,000 57,989 
Working capital .......... 105,000 108,000 100,000 105,000 
Construction overhead costs 552,901 541,580 600,000 552,901 
WOE, DOI cdccckecécicse dang 269,790 375,477 90,000 
Going Wall ccccccccccccse — ssecer 810,000 789,136 302,946 





Total depreciated value 

of all property in use $4,460,278 $5,973,529 $6,261,899 $4,818,954 

By referring to the foregoing table it will be noted that all 
items are in practical agreement with the exception of land, 
basins, mains, going value, and overheads. It will also be noted 
that Mr. Wall virtually accepted the appraisal of the Commis- 
sion engineers with the exception of the above mentioned items 
and he disagrees with Messrs. Baldwin and Howson on the 
amount of going value. The Commission engineers’ figure and 
Mr. Wall’s figure for materials and supplies has been changed 


from $49,463 as shown on city’s exhibit No. 1 to the amount 
P.U.R.1928D. 22 
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as shown in the above table, this figure having been revised dur- 
ing the hearing and it being apparent Mr. Wall intended using 
the same amount as the Commission’s engineers. 


(3) Land. 

The land belonging to the company is composed of 15 parcels 
and 185 easements and was appraised at its fair normal market 
value as of date December 31, 1925. The following table shows 
the appraisals as submitted: 


Commis- _  Francis- 





sion Perry 

Parcel Engrs. & Root. Kerth 
1. Strattmann Reservoir ......cccccccces $12,000 $24,000 $24,000 
BGR Gi GINO TER. nnd ccvedinvewece 826 2,000 2,000 
3. Included under parcels 6-12 .......... re ee adit 
4. Kirkwood stand pipe .............2.. 887 1,500 1,500 
5. (Included with easements) ......... ° an selec baie 
ee ere ree 16,505 27,030 21,624 
13. Normandy stand pipe ........++..+4. 3,881 3,000 3,000 
14. Strattmann stand pipe .............+- 1,200 2,100 2,100 
BE. GOMONEE GED cccewencces cocees scecee, Sheen 33,750 33,750 
WEE sncicctoddedwse cesssaginks $56,530 $93,380 $87,974 


The appraisals of Francis-Perry-Root and Mr. Kerth were 
submitted by the water company. 

The Commission’s engineers estimated the value of parcel 
1, Strattmann reservoir site at $12,000. The area of this site is 
12 acres and the estimated market value is equivalent to $1,000 
per acre. 

The Commission engineers’ estimate is based on a sale in 
1921 of 52.38 acres to the city of St. Louis for a reservoir site. 
This tract is located almost directly across the road and the 
consideration was $50,000 or $954.56 per acre. The estimate 
is also based on a sale in 1924 of .536 acres, located in the same 
quarter section, for a consideration of $750. 

Mr. Henby, president and general manager of the water com- 
pany, introduced the appraisal of the company’s land as made 
by the real estate firm of Francis-Perry-Root. 

In the foregoing table is listed their appraisal which is their 
opinion, and includes parcel 1 at $24,000. 

Mr. Kerth, manager of the real estate department of the St. 
Louis county bank, testified to the value of the company’s land 


as noted in the foregoing table. All parcels were appraised at 
P.U.R.1928D. 
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the same value as by Francis-Perry-Root with the exception of 
the plant site. 

Mr. Wall in testifying as to the value of Parcel 1 said that 
$2,000 per acre was not an exorbitant price as land in that 
vicinity had greatly increased in value since 1921. 

Parcel 2 is appraised by the Commission’s engineers at $826, 
the same as the original cost in 1907. Francis-Perry-Root and 
Kerth estimate the present value at $2,000. 

Parcel 4 is appraised by the Commission’s engineers at $887, 
based on the sale price of 11.83 cents per square foot of a por- 
tion of the same lot in October, 1924. Francis-Perry-Root and 
Kerth estimated the value at $1,500. 

Parcel 3 and parcels 6 to 12 constitute the plant site at the 
Missouri river. The total area is 54.06 acres and is appraised 
by the Commission engineers at $16,505 or $305 per acre, based 
on a sale in 1923 of 205 acres to the city of St. Louis at $305 
per acre. 

Mr. Kerth estimated this property at a value of $400 per 
acre; Francis-Perry-Root estimated the value at $500 per acre, 
and Mr. Wall testified that as farm land it could be purchased 
at $250 per acre but that a utility would probably have to pay 
more. 

Parcel 13 is not questioned. 

Parcel 14 is a tract of land on which the Strattmann stand- 
pipe is located. It contains 28 acres. It is located near the 
Strattmann reservoir and is appraised by the Commission engi- 
neers at $1,200. Francis-Perry-Root and Kerth appraised this 
parcel at $2,100. 

Parcel 15 is the site of the company’s general office located at 
the corner of Melville avenue and Delmar boulevard, University 
City. It is a lot fronting 45 feet on Delmar and extending 
164.33 feet along Melville to the alley. It contains 7,394.85 
square feet. The Commission’s engineers appraised parcel 15 at 
$21,231 or at the rate of $2.871 per square foot and based their 
decision on the average of three sales of business property located 
along Delmar boulevard. One of said sales is of a lot facing on 
three streets and having a frontage of 93 feet along Delmar, 100 
feet along Kingsland, and 93 feet along Enright. This lot is al- 
P.U.R.1928D. 
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most one-half of a small block and has street car service on all 
three sides. It is at the terminus of the Olive-Delmar street car 
line and the Creve Coeur street car line. This tract of 9,300 
square feet sold in 1924 for $24,750 or at $266.15 per front foot 
on Delmar avenue and at $2.6612 per square foot. The tract 
is located about 800 feet west of and across the street from the 
company’s office site. 

Another sale used as a basis by the Commission’s engineers is 
located 450 feet west of, and across the street, from the company’s 
office site and has a frontage on three streets with street car serv- 
ice on all three sides. It is 100 feet by 100 feet facing on Del- 
mar, Heman, and Enright. It is occupied by one of the larger 
office buildings of University City and faces the city hall across 
Delmar boulevard. It sold in 1924 for $52,250 or at the rate of 
$322.50 per front foot on Delmar and $3.225 per square foot. 

The third sale used by Commission engineers is located ap- 
proximately 500 feet east of the company’s office site and across 
the street. It is an inside lot of 50 feet frontage on Delmar and 
125 feet deep and sold in 1924 for $16,250 or at the rate of 
$325 per front foot and $2.60 per square foot. 

Francis-Perry-Root appraised the company’s general office 
site at $33,750 or at the rate of $750 per front foot along Del- 
mar boulevard and $4.56 per square foot. 

Mr. Kerth apprasied the same parcel at the same value as 
Francis-Perry-Root and said in testifying that it is his opinion 
it is the best property in University City. 

The 185 easements were estimated by the Commission’s en- 
gineers at a value of $10 each or $1,850. There is no basis for 
this estimate other than the fact that the American Appraisal 
Company in December, 1925, appraised the property of the 
company and for the company, and used the same figure and the 
fact that the company books showed an average cost of $2.84. 

Mr. Henby testified it is his opinion they should be valued at 
$25 each or a total of $4,625. 

Mr. Baldwin included the 185 easements in his report at 
$6,621. 

Mr. Howson included the 185 easements in his report at $9,- 
205. 

P.U.R.1928D. 
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Of the 185 easements, 63 are for permission to cross under 
the tracks of the Wabash Railway and the United Railways. 
The records show there was no consideration. 

Of the remaining 112 easements the instruments indicate a 
large number cover the laying of pipes in streets, alleys, and 
parkings. Many of these streets are private thoroughfares, the 
realtors in establishing a subdivision of land having restricted the 
use of the streets to the owners living along said street, and said 
owners pay the costs of constructing and maintaining all road- 
way pavements and curbing. This practice is quite general in 
the better residence districts of both St. Louis and the com- 
munities in St. Louis County. 


(4) Coagulating and Clear Water Basins. 

The company owns and operates at its Missouri river plant 6 
coagulating and settling basins and 1 clear water basin. Coagu- 
lating basins designated Nos. 1, 2, and 3 and the clear water basin 
were constructed in 1903. Coagulating basins Nos. 4 and 5 were 
constructed in 1913 and coagulating basin No. 6 was constructed 
in 1914. All basins are grouped adjacent one to another, and 
are of the earth embankment type. The inventoried quantities 
of excavation and embankment are based on the requirements 
for the various construction years and not on the basis of repro- 
ducing all basins at one time. 

A comparison of the reproduction cost estimates covering the 
coagulating and clear water basins is as follows: 








Commission 
Engrs. Baldwin. Howson. 
Coagulating basins ....eeeeeeeereerens $45,341 $52,641 $48,385 
Clear water basin .........0-e00% scccns |83=— 74,091 72,724 
, eer YrrerrryT Terr tre tte $103,621 $126,732 $121,109 


The differences in the foregoing table are due to different unit 
prices covering earth excavation and embankment and brick pav- 
ing of the inner slopes of the basins. Below is a comparison of 
the amounts estimated for earthwork and brick paving: 








Commission 
Engrs. Baldwin. Howson. 
Earth excavation and embankment ..... $29,027 $39,891 $40,050 
Brick paving ......cccceees eeeeee coces 35,215 46,955 41,084 
ackanes (iiieeeesaseess Gee $86,846 $81,134 
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The Commission’s engineers estimated 45 cents per cubic yard 
for all excavation and embankment. 

Mr. Baldwin estimated 50 cents per cubic yard for embank- 
ment and 65 cents per cubic yard for excavation. 

Mr. Howson estimated 65 cents per cubie yard for all embank- 
ment and excavation with the exception that he estimated 66 
cents per cubic yard for the excavation of coagulating basis No. 6. 

The Commission’s engineers estimated $30 per thousand 
brick of paving in place or the equivalent of 21 cents per square 
foot. 

Mr. Baldwin estimated 28 cents per square foot of paving or 
the equivalent of $40 per thousand brick. 

Mr. Howson estimated $35 per thousand brick of paving or the 
equivalent of 24.5 cents per square foot. 

The Commission’s engineers based their unit price of 45 cents 
per cubic yard for reservoir excavation on four opinions from re- 
liable grading contractors in St. Louis and St. Louis county. 
Two of these contractors gave an opinion that the work could 
be performed for 40 cents per cubic yard. Two contractors 
quoted 50 cents per cubic yard. At the date of this inventory 
and appraisal the city of St. Louis was constructing a reservoir 
acress the road from the company’s Strattmann hill reservoir 
and the earth excavation was being done under contract at 45 
cents per cubic yard. Opinion from some of the same contractors 
as of dates when basins were built were also obtained. These 
averaged 16 cents per cubic yard. An analysis of the company 
records covering the construction of three reservoirs in 1913 and 
1914 shows the cost of grading at approximately 15 cents per 
cubic yard. 

Mr. Howson testified (R 43) that the unit price of 65 cents 
per cubic yard for reservoir grading used by him was based on 
similar work in other places. 

Mr. Baldwin testified that he was aware that the reservoir 
grading at this place was of unusual character; that ordinary 
grading as usually found was estimated at 50 cents per cubic 
yard but that he estimated this excavation at 65 cents per cubic 
yard for the above reason. 

Thomas H. Snyder testified he was a grading contractor and 
P.U.R.1928D. 
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had recently done the grading for three additional settling basins 
for the company. The work was started on October 16, 1926, 
and the earthwork was finished before January 1, 1927. He fur- 
ther testified that he had undertaken the grading of the three ad- 
ditional basins under a contract with the company calling for a 
price of 40 cents per cubic yard if done with teams and 50 cents 
if done with steam shovels ; that after starting the work his teams 
mired so badly they could not be used and machinery was sub- 
stituted to move the dirt; that his contract was changed to a 
cost plus plan and the final cost of the grading was 88.7 cents 
per cubic yard including 10 per cent profit. 

Mr. Henby testified (R 148) relative to the three new basins 
as follows: 

“We had a very dry summer followed by rainy spell com- 
mencing the 16th of August, and later in October when enough 
of the ground could get dry, I called in grading contractors to get 
prices for doing this work. The surface of the ground had be- 
come dry. - 

Mr. Howson made an inventory of the Company’s entire prop- 
erty as of July 1, 1923, a copy of which is in the Commission 
files. In describing the basins of the company, Mr. Howson says 
in part (1923 report): “The excavation for the reservior and 
basins Nos. 1, 2, and 3 was made with teams and wheel scrapers 
in a mixture of sand and clay, ‘% 

The unit cost of brick paving on the inner slopes of the basins 
was estimated by the Commission’s engineers on the basis of 
opinions and quotations. The brick manufacturer who furnished 
555,000 of the brick in said basins quoted a price of $21 per thou- 
sand brick f. o. b. plant; H. D. Sharp, who contracts most of the 
hauling for the company, quoted the price per thousand used 
for hauling. The sand cushion material was estimated on the 
basis of the cost of sand delivered and the labor was obtained 
from the opinion of three brick contractors on the basis of using 
common labor at the wage of 60 cents per hour. The brick are 
laid on edge without mortar. 

Mr. Henby testified (R 149) that in the recent construction of 
three basins the cost of brick f. 0. b. plant was $21 per thousand 
P.U.R.1928D. 
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and the cost of sand, hauling, and all labor in connection with 
the sloping and paving was $21 per thousand brick. 

Mr. Howson stated he used 5 cents per square foot in his labor 
estimate of shaping and laying brick. 

Mr. Wall, testifying for the cities, stated that it was his opin- 
ion that the unit cost prices used by the Commission’s engineers 
for basin grading and paving were too low and that he was in 
closer agreement with Mr. Baldwin on the total depreciated value 
that should be assigned to these accounts. 

A comparison of the reproduction cost less depreciation of ac- 
counts 33 and 36—‘coagulating and clear water basins,” is as 
follows: 


Commission 
Engrs. Baldwin. Howson. Wall. 


33 Coagulating basins ........... $36,943 $44,087 $45,625 $40,238 
36 Clear water basins ........... 45,834 59,603 69,906 58,503 





Total cicsccccsovcscees eeccccee - $82,777 $103,690 $115,531 $98,741 


(5) Transmission and Distribution Mains. 

The transmission mains of the company are 8 inch, 12 inch, 
20 inch and 24 inch cast iron pipe lines extending from the com- 
pany’s Missouri river plant to the Strattmann hill reservior and 
to connections with the distribution mains. They have a com- 
bined length of approximately 116 miles. 

The distribution mains of the company are composed of 
calvanized iron and cast iron pipe, there being approximately 
183 miles of } inch to 3 inch galvanized pipe mains and 143 
miles of 4 inch and 6 inch cast iron pipe mains. The total of all 
mains is approximately 442 miles. 

The company, in presenting evidence relative to the reprodue- 
tion cost of mains, introduced testimony in addition to their 
engineers, Howson and Baldwin, of two general contractors of 
St. Louis, Mr. Myers, doing general underground work for many 
years and Mr. E. C. Dicke, chief engineer of Fruin-Colnon Con- 
tracting Company. 

The reproduction cost estimates per linear foot for all sizes of 
pipe as shown in the evidence by the various engineers and con- 


tractors is as follows: 
P.U.R.1928D. 
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Commission 

Engrs. Howson. Baldwin. Wall. Myers. Dicke. 
oe - 2 cna kewnete $.2349 $.25 $.23 
7 wate Ce oe -2689 .30 Bey 
1}” Y  ihepee banat .3093 33 32 
134” DD  aitindethcines oo was .36 .36 
= ett eemenead .4040 44 43 
24” ee ee ene 5567 .56 59 
” aero CO 7188 .68 72 
i? eee 9163 1.02 96 $.90 $1.20 $1.16 
a arr as 1.1721 1.37 1.29 1.25 1.59 1.57 
8” geile SRS RSA ESF eet 1.6504 1.77 1.71 1.72 2.11 2.13 
12” YT ee 2.5096 2.77 2.79 2.70 3.44 3.43 
20” ss ar eee ee 5.2593 5.87 5.86 5.56 7.52 7.36 
24” ae chidtg anita erat 7.1369 7.63 7.74 7.32 9.96 9.53 


The estimated costs of the transmission and distribution mains 
showing the comparison of the individual groups are as follows: 


Commission 
Engrs. Howson. Baldwin. 
Orig. cost. Repr. cost. Repr. Repr. 


Distribution mains— 
Galvanized iron pipe ...... $228.366 $362,128 $387,945 $383,405 








4” cast iron pipe ....... en 187,527 224,997 250,461 235,728 
6” cast iron pipe ....... ose 535.963 595,509 696,056 655,410 
Valves and boxes .......... 39,555 42.130 52,148 55.024 
OTE Oe 12,108 12,917 15,167 13,903 
Unusual exeavation ....... 32.987 17,215 
Railroad crossings ........ 8,006 2,672 
Creek and _ miscellaneous 

ce 10,170 2.736 
Paving cut and replaced... 42.251 42,251 
WEE ke Sddmacencnges .---- $1,003,519 $1,237,681 $1,495,191 $1,408,344 
Total depreciated ......... $1,154,989 $1,417,876 $1,297,976 
Transmission mains— 
8” cast iron pipe ......... $238,917 $376,608  $403.900 $390,208 
12” cast iron pipe ....... oe 453,355 700,754 773,462 779,046 
20” cast iron pipe ......... 266,659 344,405 384,397 383,742 
24” cast iron pipe ......... 241,386 285.133 304,834 309,229 
Valves and boxes ..........- 26.417 29,508 31,122 36,319 
Beecials. ..... 2062 arlene 16,330 17,421 20,455 18,750 
BUNGE <Gialtaccncesaclesvaaaes 
Unusual excavation ....... 12,078 
Railway crossings ......... 1,156 
Stream and _ miscellaneous 

crossings ...... idtattiae ain 6,571 
. occeasanes eecceeee- $1,243,064 $1,753,829 $1,968,335 $1,987,264 
Tctal depreciated ......... $1,699,738 $1,946,161 $1,943,726 


Mr. Wall submitted depreciated totals only for the above items 
and his results are as follows: 


pg ee ee otavseeeasl occecece. S1000,7H 
TYANGMISSION MAING .ccccececocaccccscseoveccceecs b5506 80506 1,703,683 


The following is a comparison of the total reproduction cost 
P.U.R.1928D. 
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estimates of the witnesses of the company for cast iron pipe 


mains only: 


PN ¢-cc00ukbedetecceseen ER Cee Te Tee Tee 
DL. .46ccnkan da edeweeehseeeiewhn axes cheek dekdeneaes oo 2,753,368 
PED  vxéaoncsict ceesneeees et ibhnekaceedekieenon neues 3,434,889 
PEN ga bdeeeeundd ews ansredilewhse sad 06s 41 etait ees ere 3,389,022 


The Commission engineers in arriving at the unit eosts of vari- 
ous sizes of galvanized iron and cast iron pipe in place, used the 
records of the company for practically all information. Taking 
6 inch cast iron pipe as an example, it being the largest single 
item of inventory and cost and also showing a very wide range 
of unit costs as developed by the various engineers, the following 
gives the method pursued by the Commission engineers. 

The inventory shows the company had laid in place, as of date 
December 31, 1925, the amount of 508,070 lineal feet. Records 
were found showing the date all of the above amount of pipe was 
laid with the exception of 198 feet, and covered the period 1903 
to 1925, inclusive; vouchers were found and tabulated covering 
the purchase of 401,886 lineal feet which could be used in de- 
termining the average weight per lineal foot of pipe as well as the 
cost. There,was also obtained from vouchers the cost and weight 
of a very large proportion of cast iron hub fittings, valves, ete. 
Storeroom records are available covering the issue of 383,496 
lineal feet of 6 inch cast iron pipe to various locations, and all 
other materials used in the laying of this amount of pipe are al- 
so recorded in this record together with the weight of lead, 
leadite, jute, and hemp. The storeroom record was used in de- 
termining the average amount of lead and jute per lineal foot of 
pipe. A large number of pipe laying jobs are carried in the 


ledgers and all items of expense are charged. These were ana-. 


lyzed and all items of material and all labor tabulated to obtain 
the proportion of miscellaneous materials, tools, supervision, and 
overhead charges to the total material and labor. 

The cost of 6 inch east iron pipe is taken at $45.60 per ton 
f. o. b. St. Louis and is based on the purchases in November and 
December, 1925, of 20,106 lineal feet or approximately 300 tons, 
all of which was purchased at $45.60 per ton f. 0. b. St. Louis. 
The unit costs of all other materials such as lead, leadite, 
jute, and hemp are the same as purchases made in the last months 
P.U.R.1928D. 
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of 1925. The cost of hauling is the same as paid by the com- 
pany for hauling 2,008 tons in 1925 to many jobs over the entire 
system. 

Labor of trenching, laying the pipe, placing all pipe fittings, 
cutting and replacing any necessary pavements, and performing 
all actual labor in connection with placing 6 inch cast iron pipe 
mains in final operation was obtained by adjusting the actual 
costs of said labor on a large number of jobs. 

The company contracts all the labor of laying most of its mains 
and this has been the procedure for a number of years. The 
contractors doing this work were former foremen of the company 
and the present contract price of said labor covering the laying 
of 6 inch cast iron pipe is 25 cents per lineal foot. As mentioned 
above, there are 508,070 feet of 6 inch cast iron pipe in the 
Commission’s engineers’ report. Of this amount the records and 
vouchers of the company show the following amounts laid under 
contract during the last six years. 


BOGE: <tecstwiekeaansaaseceuseewan en 119,191 lineal feet 
DORE cbs sede dbuneesseccdacasaeneus 105,653 = - 
FE: Cieintieénseenenenneeaanaeeee 88,550 es = 
re re rr rr eee 33,365 “ S 
SOD 446566060006 deen nee cikeweeeee 4,184 - - 
BOP. ce sbweekinses0nsnceeeenenrees 10,285 = ” 
Total for above period ..........- 361,228 “ = 71% of total 


The contract price per lineal foot for the above 361,228 feet 
of pipe labor was usually 25 cents, but due to unusual trench ex- 
cavation, stream crossings, removing and replacing pavements, 
and other unusual conditions, it was found that there were 102 
locations covering 70,797 lineal feet of pipe, where the contractor 
was paid additional amounts as high as 75 cents per foot. 

The actual labor costs incurred in laying the above amount of 
361,228 feet of 6 inch cast iron pipe was $92,616.67 or 25.64 
cents per lineal foot. The cost of laying 119,191 lineal feet of 6 
inch cast iron pipe in 1925 was $30,599.13 or 25.67 cents per 
lineal foot. This last figure was used by the Commission engi- 
neers as their reproduction cost unit of labor laying 6 inch cast 
iron pipe and includes all unusual excavation, stream and rail- 
road crossings, removing and replacing paving, and placing fit- 
tings and valves. 
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The above unit was also used by the Commission engineers for 
the reason that no reliable record is available showing the kind 
and amount of paving actually cut or the amount or classification 
of unusual excavation encountered in connection with pipe lay- 
ing, but the actual costs of same are accurately reflected and were 
assumed as more accurate than it would be to estimate the quan- 
tities and then also estimate a unit to apply to said quantities. 

Pipe laying jobs for all years were found to contain ap- 
proximately the same percentage of unusual conditions. 

A percentage of the total labor costs was included to cover 
company supervision, storeroom expense, clerks, and other items. 

The above procedure was followed by the Commission’s en- 
gineers in estimating the reproduction unit costs of all sizes of 
galvanized iron and cast iron pipe mains from # inch to 12 inch 
diameter. 

All 20-inch cast iron transmission mains were laid in two 
periods, 1909 and 1923, and all 24-inch transmission mains were 
laid as one job in 1922. The entire costs of these sizes of mains 
are detailed in the records of the company and were analyzed to 
determine the correct charges for both original and reproduction 
costs. 

The same method was followed in finding the reproduction cost 
unit as is described for 6 inch mains in determining the average 
weight of pipe per foot, amount of lead and jute, cost of mis- 
cellaneous items, tools, transportation, supervision, ete., per lineal 
foot. Labor was estimated to be the same as the cost per lineal 
foot in 1922 and 1923 to which 20 per cent was added, that being 
the increase in labor costs at December 31, 1925. 

Pipe specials and valves are priced by the Commission en- 
gineers at their actual cost delivered to the job for original cost 
and reproduction cost, the unit in the latter case being the cost as 
paid by the company during November and December, 1925. All 
labor in connection with placing specials and valves is included 
in the pipe units. 

Estimates of costs as submitted by most of the engineers are 
based on experiences outside of St. Louis county. They are also 
based on an estimated construction period of from two to three 
P.U.R.1928D. 
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years and they testified it would cost considerably more to do the 
work ia a shorter period of time. 

The cost of 6-inch ana larger cast iron pipe f. o. b. ears St. 
Louis, December 31, 1925, as used by the various engineers is as 
follows: 


COE: Scncnad cates downs se bedeeesenseirawrwteaned $45.60 per ton 
ER, intie nein acta decked afk <dei a wale Rane PE oo eS 46.50 “ “ 
PL - bb.0:0,504dV Eee GON Oe Sadan ese Aaeeedd ee aeees 46.60 “ * 
EE CCL Gan Aces Re REA SOE ga aa ek eb aaeaed Cow sil enh fn °. 
Myers ...... RE ee ee rn ree een are ene io * * 
BEL . ig. eid 46sGk RO Ns Wk ORR ae OA 6S aes an: * 


Howson and Baldwin obtained their costs of pipe f. o. b. 
mills at Birmingham, Alabama, from quotations printed in the 
Engineering News-Record and Iron Age magazines to which was 
added the car load freight rate, Birmingham to St. Louis. 

There are approximately 40,000 tons of cast iron pipe in the 
distribution and transmission mains of the company. Differences 
in the pipe cost unit makes a difference in the total cost of cast 
iron pipe of from $36,000 to $60,000. 

The chief controversy in this case hinges on the length of time 
necessary to reproduce the property. The Commission engineers 
estimated one year and all other engineers estimated two to three 
years. 

The distribution and transmission systems are the only large 
items of construction, the company owning no services and their 
buildings and equipment are not elaborate or extensive. 

The approximate area ot St. Louis county is 311,680 acres or 
about eight times the area of the city of St. Louis. 

The population as given in the 1920 census was 100,737 and 
of Webster Groves, a city of St. Louis county, 9,474 as of the 
same date. 

Mr. Henby stated that the Company was growing so fast that 
they had built enough mains in each of the past three or four 
years to serve a city the size of Webster Groves. Eighteen com- 
munities of considerable population, out not all incorporated 
cities, are served by the company. 

Mr. Howson stated it would take approximately 500 men to 
lay the distribution and transmission mains of the company in 


one year and on the same basis it would take 200 men to lay 
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seid mains in two and one-half years, the length of time he esti- 
mated it would take to economically do the work. 

Mr. Howson also states that it is not usual, but gangs of 100 
men are sometimes used on water works construction, and that 
it would be easy enough to put on five or ten gangs to do this 
work in a county the size of St. Louis county; that you could 
let contracts to twenty contractors; and that a number of gangs 
would undoubtedly be employed on a job of this magnitude. 

Four contractors have been laying all mains of this company 
under 12-inch diameter for the last several years, and the number 
of miles of pipe thus laid has gradually increased from approxi- 
mately 10 miles in 1921 to over 41 miles in 1925. The contract 
price has not changed during the past three years although the 
amount of work has more than doubled. Mr. Henby stated that 
the men doing this work have been with the company many years 
and that probably two-thirds of the fifty to sixty men working 
on construction have been employed five to seven years. 

Mr. Wall gave the weights per foot of cast iron pipe as used 
by him in deriving his pipe units. These weights are in most 
cases lower than those used by the other engineers, and when 
placed on a comparable basis would increase Mr. Wall’s pipe 
units to about the same as Mr. Baldwin’s units. 


(6) General Overheads. 
The amounts of general construction overhead costs as esti- 
mated by the various engineers are as follows: 


Commission engineers—original cost ........e.eeseeeees $356,460 = 12% 
Commission engineers—reproduction cost ............06 - 601,924=15% 
Baldwin—reproduction cost ......-cccccscccccccceccce 868,215 = 18% 
FROUEO—COPPOUREEION CONE occ ccccccccesessnccevecens 1,024,677 = 21% 


Wall estimated construction overheads only on reproducticn 
cost less depreciation to the amount of $552,901, this amount be- 
ing the same as found by the Commission’s engineers. He alse 
estimated $90,000 as the amount of interest during construction. 

The Commission’s engineers estimated the following percent- 
ages to cover construction overhead costs, said percentages being 
applied to all items of physical property except land and material 


and supplies. . 
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Original Reproduction 








Cost. Cost. 
Engineering ....... bisraliee an Saacnle nee Siiveties “ON 5% 
Legal, administrativ e, and organization ......... 2 2 
Interest during construction ..............e00. - & 3 
Employees and public liability insurance ........ 0.5 1.5 
PEE SNE is. bait g anes ncmvawnsasnmeeaee coos OS 0.5 
Property imsurance .......... CeKeeccedceee sicce OS 0.5 
Omissions and contingencies ......ecceeeeeseees 2.5 2.5 

FORE  cccvcsesewssesiesdsoces oeawhebandbiakhs aie 12.0% 15.0% 


Mr. Baldwin estimated the following percentages to cover con- 
struction overhead costs, said percentages being applied to all 
items of physical property except land, general equipment, mis- 
cellaneous equipment, and material and supplies. 





Reproduction 
Cost 
Engineering and superintendence ................-eeeee eens 5% 
General overhead costs (which include omissions and contin- 
gencies, legal, liability, and property insurance, taxes, admin- 
istration, freight, and depreciation on plant and tools) .... 5% 
Interest during construction .............-. BE CCT EES OS EEED 5.5% 
Organization and franchise ..........ceeeeeseee ii ahehd aiken oneal 2.5% 
Total) 26660. peeNewibedc bdahineged Marie Scesesvesccccesss BERG 


Mr. Howson estimated the following percentages to cover con- 
struction overhead costs, said percentages being applied to all 
property including land and material and supplies. 





Reproduction 
Cost. 
Organization and franchise ........ Cereb hs me RCeends ositwe eedee 2.5% 
Engineering and superintendence ...... cide Sb dia es tives as Sam oo 5% 
SAETRIOS GHG TH goo obo oc cc ck kc eb re isteusecséseves . 2% 
Insurance, taxes, omissions, and contingencies ............. ‘ 4% 
Interest during construction ................ eer rere 7.5% 
WE ccbbscécrnesatenns Se ee re ee on ee 21.0% 


Deducting interest during construction, the three above esti- 
mates are as follows: 


Commission engineers ..........+.+00005 PESVEROSELSO TOO CEES cocee 12% 
Balawim ..icecens- eT ee ee Tere Pere ee 12.5% 
Mn asessccsives bicacdenkeciaeckatacaw weed is hel gah Oe ei lado ae 13.5% 


The large difference is in the estimated amount allowed for 
interest during construction by the various engineers. 

Commission engineers estimated 3 per cent of the physical 
property, exclusive of land, based on a construction period of one 


year. The period of one year is in turn based on the fact that 
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any building, pump, boiler, reservoir, standpipe, or other item of 
physical property can be constructed within one year, revenue 
started, and no expenditure carrying an interest charge for more 
than the estimated period. 

Mr. Baldwin estimated a construction period of two and one- 
half years, the first six months being consumed in preliminary 
work such as acquiring land, making surveys, letting of contracts, 
ete., while the actual construction would consume the remaining 
two years. No allowance is made for any portion of the property 
being placed in operation during the two and one-half year 
period. An interest rate of 3 per cent is assumed and the total 
of interest necessary is estimated at approximately 5.5 per cent of 
the total property cost. 

Mr. Howson estimates a period of three years as necessary for 
the construction of the present property, six months of which is 
consumed ia the preliminary work and two and one-half years 
in the actual work of construction. No allowance is made for 
any portion of the property being placed in operation during the 
three year construction period. An interest rate of 6 per cent is 
assumed and the total necessary for interest during construction 
is estimated at approximately 7} per cent of the total property 
cost. é 

Mr. Baldwin has estimated as a portion of organization ex- 
pense, 2 per cent of $5,400,000, his total estimated reproduction 
cost of physical property, equal to $108,000, as cost of prepara- 
tion and sale of securities. The common and preferred stock of 
this company is in the amount of $1,715,000, the remaining se- 
curities being bonds. 


Page 7, of Commission’s accountants’ report and audit shows 


that since 1904 the company has had the amount of $411,544 ad- 
vanced by subdivision promoters and others to secure water 
mains. This amount is approximately one-sixth of all additions 
and betterments to plant since 1904. No interest is paid on the 
above advances, and such advances are repaid at the rate of $50 
per consumer attached, less 2 per cent deducted from the yearly 
balance to cover depreciation and maintenance. 

(7) Going Concern Value. 


The Commission’s engineers, appraisal does not include any 
P.U.R.1928D. 
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allowance for intangible elements of value. These are excluded 
to conform to the general practice of this Commission. 
“Going value” is estimated by the various engineers as follows: 


HOWGOR. ...ccccces ee en ee $789,136 
ee PbCOUMM SEPIA ED CARRERE OREO ee eae EE ee 810,000 
WE ik. 0+ ennesebehbeGaseewansenesnenhieeneseussseeeeuda eee 302,946 


Mr. Howson arrived at the indicated amount by what is 
known as the “comparative method,” i. e. a comparison of the 
cost to reproduce the physical property with the cost to reproduce 
the income of the present property. It is assumed an investor 
desires to own this water company, has it appraised, obtains the 
amount of income, and deduces that if he constructs the property 
he will lose a certain amount of income during the construction 
period, which amount he is willing to pay the present owners and 
step into a going concern. Mr. Howson makes this calculation on 
the basis of a three-year construction period and estimates it will 
take seven years to attach all the business now enjoyed by the 
present owners. 

Mr. Baldwin estimated “going value” by comparison with al- 
lowances made by courts and Commissions in twenty-six other 
cases and taking into consideration the growth of the company 
during the past, its geographical location, and also the potential 
possibilities of the future. The twenty-six court and Commission 
eases used by Mr. Baldwin are used in the decision of the In- 
diana Public Service Commission in the Indianapolis Water 
Case, P.U.R.1923D, 449, 502. 

Mr. Wall testified that it is doubtful if a water company that 
had been giving service for twenty years or more and recouped 
itself for all expenditures in building up its business was entitled 
to “going value,” but if the company is entitled to such value, 
the “comparative method” as used by Mr. Howson should be fol- 
lowed. Mr. Wall estimated one year as the period of Jost income 
under this method and estimated going value at $302,946. 

The St. Louis County Water Company has enjoyed a rapid 
growth since 1922. The number of consumers, amounts of in- 
come, pumpage, and net revenue have increased approximately 


fifty per cent between 1922 and 1925. There are over 23,000 
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active consumers, and during 1925 over 41 miles of mains were 
laid. . 

Mr. Henby testified that the company has never solicited new 
business and has not been able to construct mains as rapidly 
as the residents of the County desired. 


IX. 
Conclusions. 


(1) Original Cost of Physical Property Exclusive of Land. 

There is considerable doubt expressed as to whether the orig- 
inal cost of the company’s property, as determined by the Com- 
mission’s accountants, reflects the actual cost. Mr. Coleman, 
accountant for the Commission, stated that he found it necessary 
to start his audit with a sum of $510,013.22, said sum being 
the amount found in an unsigned copy of a letter written by 
the manager of the West St. Louis Construction Company in 
which the cost of the plant is indicated as said sum at the time 
the West St. Louis Water & Light Company assumed control. 
No books or records of the West St. Louis Construction Com- 
pany are available for an audit. Mr. Bothwell, former president 
of the West St. Louis Water & Light Company, and Mr. Henby 
offered considerable testimony to the fact that the books and 
records of the company were inaccurate during the first years 
of the properties’ existence. 

Mr. Plake, Commission’s chief engineer, testified that the 
Commission’s engineers spent a year, together with the forces 
of the company, in making the inventory and examining the 
records. A complete set of distribution maps were prepared; 
several hundred points in the distribution system were excavated 
to determine the size and length of various mains; all vouchers 
relating to construction materials and labor were tabulated; and 
all job orders analyzed. 

The comparable original cost of the property, exclusive of land, 
as found by the Commission’s accountants and engineers is: 


Accountants ...ceccece (ethno wenn es Jit siernece $3,332,705 
EMGimeers ....ccccccccccccse ee ee ee eee ee re ee sesawes 3,508,086 


$18,339 of the above sums is estimated by Commission’s engi- 


neers as property not used in publie service. 
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XUM 





UNIVERSITY CITY v. WEST ST. LOUIS W. & L. CO. 355 


Neither the company nor the league of municipalities of St. 
Louis county offered any appraisal, estimate, or other data in- 
dicating the original cost of the company’s property, and no 
attack was made on the cost as submitted by Mr. Plake in the 
Commission’s engineering report. 

It is the opinion of the Commission that its engineers made 
a very careful and exhaustive study of the company’s property 
and prepared an estimate as nearly correct as it is possible to 
do on a property that has been in operation for thirty years. 

It is also the opinion of the Commission that the original cost 
as found by its accountants, while not substantiated by the actual 
books and records in all cases, reflects very closely’ the actual 
cost. 

The additions and betterments minus retirements to the prop- 
erty as determined by the Commission accountants for the period 
January 1, 1926, to, and including, December 31, 1927, exclu-’ 
sive of land, is the sum of $1,063,219. 

In view of the foregoing and all the evidence herein, it ap- 
pears that the original cost of used and useful physical property 
of the St. Louis County Water Company, exclusive of land, and 
inclusive of omissions and contingencies, construction overhead 
costs, material and supplies, and working capital, as of date De- 
cember 31, 1927, is the sum of $4,500,000. 


(2) Reproduction Cost of Physical Property Exclusive of Land. 

The reproduction cost of the company’s physical property ex- 
clusive of land, but including material and supplies, working 
capital, and construction overhead costs was estimated by the 
various engineers as follows: 


P. S. Cy. emgimeers ...c.ccccccccccccccccccccssccsccsccscccees $4,796,081 
ee RITA Ree Ret ree rt eee ren Pe err eee rie ee 5,674,220 
Se en ree ee ee Pe Orr, Tere err oe 5,499,665 


It appears that an unusual condition of the soil exists at the 
site of the company’s clear water and coagulating basins. Mr. 
Plake stated that he estimated the reproduction cost of excavat- 
ing earth for said basins at 45 cents per cubic yard. Mr. How- 
son and Mr. Baldwin estimated 65 cents per cubic yard for said 
excavation. Three basins recently constructed by Mr. Snyder, 
contractor, for the company cost in excess of 88 cents per cubic 
P.U.R.1928D. 
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yard for the excavation. Mr. Snyder had originally contracted 
to do the work at 40 cents per cubie yard if performed with 
teams, and 50 cents per cubic yard if performed with steam 
shovel. Mr. Plake stated that his estimate is based on the aver- 
age opinion of four grading contractors. Mr. Baldwin stated 
that his unit price was based on his knowledge of conditions. 
Mr. Howson was originally of the opinion that a proper price 
was less than 65 cents per cubic yard but the difficulty encoun- 
tered at the new basins caused him to increase his unit cost. Mr. 
Henby stated that there had been rains previous to the starting 
of the work on the three new basins and indicated that work 
was started as soon as the surface of the ground was dry. 

The inner slopes of said basins are paved with brick. Mr. 
Plake stated that he estimated the unit cost of brick in place at 
$30 per thousand. Mr. Howson estimated $35, and Mr. Bald- 
win $40. 

In view of the above facts, the Commission is of the opin- 
ion that 60 cents per cubic yard is a more nearly correct estimate 
for basin excavation, and that the brick paving should be priced 
at $35 per thousand brick in place. 

The large difference between the reproduction cost estimates 
covering account 43, transmission mains, and account 45, distri- 
bution mains, as reported by the various engineers, is fundamen- 
tally in the method by which reproduction cost units should be 
obtained. 

[1-3] The company maintains the unit costs of pipe in place 
as used by the Commission’s engineers are too low because said 
units were developed from performances by a force of men that 
are unusually trained; that the construction jobs of said forces 
are small; and that it would be impossible to reproduce this 
property on a large scale in a period of two to three years, at as 
low a cost as it has been constructed by a small trained force in 
piecemeal units. The company’s experts based their pipe costs 
on experiences in other localities, scattered throughout the United 
States; their cast iron pipe costs were taken from quotations pub- 
lished in trade journals and they maintained that such pipe quo- 


tations were preferred to the actual costs as paid by the company 
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at the date of valuation because the company’s president was an 
exceptional purchasing agent. 

The Commission is unable to agree with the company’s conten- 
tions with reference to pipe costs. 

It is the opinion of this Commission that quantity production 
causes a decrease in price of an item, but be that as it may, the 
company has contracted for the labor of laying more than one> 
third of its total length of distribution mains in the five-year 
period prior to 1926 as well as many miles of 8-inch and 12-inch 
transmission mains. 

That these contractors are efficient, there seems little doubt, 
and the Commission is of the opinion that there is no better evi- 
dence of the cost of pipe laying than the actual cost of the mains 
in question. 

These contractors laid over 41 miles of pipe of various sizes 
during the year 1925, anl there is no indication in the record 
that they could not have laid a 100 miles or any larger amount at 
the same average cost per lineal foot. 

As stated, the company’s engineers used pipe unit costs based 
on their experiences in various locations in the state and United 
States. Mr. Plake testified in considerable detail as to the 
method employed by the Commission’s engineers, and stated that 
they had analyzed the records covering the costs of many miles of 
the actual mains now being appraised. It is apparent that the 
records left nothing for the imagination. It was not necessary 
to determine the size of the pipe trench; to consult foremen and 
employees relative to whether paving had been cut or unusual ex- 
cavation encountered, and thereby rely on the memory of some- 
one who was not particularly interested after the job was com- 
pleted; to make an estimate of the proportion of tool expense, 
miscellaneous materials, supervision, ete. The costs of all of these 
and every other item, whether usual or unusual, and including 
the cost of labor in handling and placing all fittings, specials, and 
valves, were in the total costs, and all except the paving and un- 
usual excavation charges could be segregated so that their pro- 
portion to the total could be determined. 

The actual conditions and costs of such a large proportion of 


the mains were determined in this manner, and such a large quan- 
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tity was laid in the few years of almost stable prices, that adjust- 
ment to a certain date was comparatively simple, and the Com- 
mission cannot conceive of a more thorough method, or of one so 
nearly accurate, to be used as a basis for determination of the 
estimated reproduction cost of the actual mains under considera- 
tion. No doubt these costs would only approximate costs else- 
where. For this very reason the Commission considers them 
more accurate than estimates based on experiences outside St. 
Louis county. 

The Commission’s engineers proceeded on the theory that there 
is no better method of estimating the reproduction cost of the 
company’s mains than the adjustment of the actual cost of the 
same mains to the present date. The company laid approximate- 
ly forty-one miles of various sizes of pipe during the year 1925. 
No one can logically say that the cost of laying a similar amount 
in the state of Kentucky during the same period is preferable or 
as good in estimating the cost of reproduction as of December 31, 
1925, of this property. 

The company’s engineers made no effort to ascertain what the 
company actually expended for laying various sizes of mains and 
even used cast pipe quotations as shown in engineering and trade 
journals instead of the actual cost of pipe to the company on the 
date of valuation. Their argument was that Mr. Henby, presi- 
dent, has extraordinary ability as a purchaser and that the com- 
pany is a large customer with excellent credit. In reproducing 
this property the Commission is asked to assume and does assume 
that the company has made all preliminary arrangements for all 
needed money, and would contract for over nine hundred ear 
loads of cast iron pipe. Surely such an order with cash payments 
could command a price from anyone as low as could be obtained 
by the company. 

The difference involved in the cost of pipe is small and the 
Commission has no serious fault to find with the use of quotations 
such as the company’s engineers have used. This is a customary 
procedure among engineers, but in this case it simply offers 
further proof that their unit costs were not based on facts that 
were obtainable from the company’s records, and which would 


reduce the liability of error in their estimates. 
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In view of all of the above facts and all the evidence herein the 
Commission is of the opinion that the total sums as found by its 
engineers for account 43, transmission mains, and account 45, 
distribution mains, are more logical and more nearly reflect all 
the actual conditions of this property, and said sums will be 
adopted as the estimated reproduction cost as of December 31, 
1925, of said accounts. 

[4] The company, by its request for an audit of the additions 
and betterments to its property from the date of the appraisals 
to December 31, 1927, and the inclusion of such additions and 
betterments by the Commission, automatically moved the date of 
the valuation from December 31, 1925, to December 31, 1927. 

Proper consideration must be given to any changes in the re- 
production costs in order that said costs may be properly reflected 
as of the new date. 

Commission’s Exhibit “D” shows a very material change in 
the cost of cast iron pipe f. o. b. St. Louis. Whereas the Com- 
mission’s engineers found and used a price of $45.60 per ton for 
6-inch and over class B cast iron pipe at date December 31, 1925, 
exhibit “D” shows the company was paying during November 
and December, i927, at the rate of $33.60 per ton, a reduction of 
$12 per ton. 

There is also a proportionate reduction in the cost of cast iron 
specials shown by exhibit “D.” 

The record shows approximately forty thousand tons of cast 
iron pipe and specials in the appraisals as of December 31, 1925, 
and Mr. Henby stated that between eleven thousand and twelve 
thousand tons of cast iron pipe had been placed between December 
31, 1925, and December 31, 1927. This last amount will not 
carry such a large reduction in cost due to the fact that the com- 
pany has purchased with the fall of the market. 

Whether or not this large reduction in pipe costs is temporary 
is not brought out in the record but quotations as stated by Mr. 
Plake for 6-inch and over class B cast iron pipe, f. 0. b. Birm- 
ingham, shows a recovery of only 50 cents per ton up to and in- 
cluding the quotation of April 1, 1928. 

The Supreme Court of the United States has said that adjust- 


ments such as noted must be made, and changes in prices con- 
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sidered. Justice Butler in McCardle v. Indianapolis Water Co. 
272 U. S. 400, 71 L. ed. 154, P.U.R.1927A, 15, 47 Sup. Ct. Rep. 
144, said: “It is well established that values of utility properties 
fluctuate, and that owners must bear the decline and are entitled 
to the increase.” 

[5] Exhibit “D” shows that the company purchased five- 
eighths inch meters during the vear 1927 at $8.40 each, whereas 
the Commission’s engineers used a reproduction cost as of De- 
cember 31, 1925, of $9.50 each. There are in excess of 20,000 
meters of this size in use at the present time, assuming that a 
normal proportion of the 6,500 additional meters installed dur- 
ing 1926 and 1927, as shown by the company’s annual report, are 
five-eighths meters. Mr. Henby stated that a price of $3.40 was 
not attainable except for the fact that their requirements were 
pooied with another company which brought the total order to 
approximately 20,000 meters. It appears that a reproduction 
cost estimate should be based on the total requirement which in 
this case is 20,000 meters, and a deduction should be made from 
the appraisals as of December 51, 1925. 

The Commission will adjust the 1925 appraisals by deducting 
the following amounts: 


Account 42. Transmission mains ...........- nk n eens eeees- $290,000 
Aenea: 6h. TR GG. 6b. 6. 66 068 0505606546406 Seeendsas 115,000 
Account 47. Meters, meter boxes and vaults ............eceeeee 20,000 


[6? Construction overhead costs as submitted by Commis- 
sion’s engineers and Messrs. Baldwin and Howson are almost 
identical with the exception of the item, interest during con- 
struction. Mr. Plake stated that he had estimated one year as 
the constructon period on the assumption that the pumping plent, 
suflicient reservoirs, transmission mains, and other necessary 
units could be constructed to allow the starting of operations end 
a flow of revenue, and, therefore, no money would be tied up and 
not making interest charges for longer than the estiniated period. 
The Commission considers this a logical procedure. The com- 
pany has no particularly large units that would consume more 
than one year in construction; Mr. Baldwin testified that it would 
take eight months to construct the most difficult of the pumps; 
and the records show that 41 miles of pipe were laid in 1925 and 
P.U.R.1928D. 
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at least this amount could be constructed on a reproduction basis. 
It would be natural to lay the mains to Webster Groves, a city of 
over ten thousand, that purchases its water supply froni the 
company. 

(7, 8] Mr. Howson applied construction overhead cost per- 
centages to the item of land. This is in conflict with the decision 
of the United States Supreme Court in the Minnesota Rate Cases 
(Simpson v. Shepard), 230 U. S. 352, 57 L. ed. 1511, 35 Sup. 
Ct. Rep. 729, 48 L.R.A.(N.S.) 1151, Ann. Cas. 1916A,18. The 
Commission is of the opinion that Mr. Howson erred in applying 
construction overhead costs to the item of material and supplies. 

Mr. Baldwin and Mr. Howson estimated construction periods 
of two an done-half and three years respectively. Neither of 
these engineers estimated that any part of the plant would be put 
in operation until the end of the construction period. It does 
not appear that this procedure would be practicable or econom- 
ical. 

[9] In view of the foregoing and all the evidence herein, it 
appears that 15 per cent of the cost of the items of physical prop- 
erty exclusive of land and material and supplies, is a reasonable 
allowance for construction overhead charges, including omissions 
and contingencies. Allowances made in other recent water utility 
cases are as follows: 

Arkansaw Water Co. v. Little Rock (U. 8. Dist. Ct.) P.U.R. 
1924C, 73, 15 per cent; Re Plainfield Union Water Co. (N. J.) 
P.U.R.1924D, 489, 15 per cent; Reno Power, Light & Water Co. 
v. Public Service Commission (U. 8. Dist. Ct.) P.U.R.1923E, 
485, 15 per cent; Commonwealth ex rel. Newport News v. New- 
port News Light & Water Co. (Va.) P.U.R.1925D, 91, 15 per 
cent; Re Penobseot County Water Co. (Me.) P.U.R.1923B, 771, 
15 per cent; Re Indianapolis Water Co. (Ind.) P.U.R.1923D, 
449, 15 per cent; Re Moundsville Water Co. (W. Va.) P.U.R. 
1922B, 28, 13 per cent; East Chicago v. East Chicago & I. H. 
Water Co. (Ind.) P.U.R.1922A, 193, 15 per cent; Jersey Shore 
v. Jersey Shore Water Co. (Pa.) P.U.R.1921D, 47, 15 per cent; 
Re Boise Water Co. (Idaho) P.U.R.1926D, 321, 10 per cent; 
Minersville v. Minersville Water Co. (Pa.) P.U.R.1926E, 147, 
P.U.R.1928D. 
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13 per cent; Public Utilities Commission v. East Providence 
Water Co. (R. I.) P.U.R.1926E, 641, 15 per cent; Re Middlesex 
Water Co. (N. J.) P.U.R.1925A, 1, 15 per cent; Commonwealth 
ex rel. Roanoke v. Roanoke Water Works Co. (Va.) P.U.R. 
1925B, 588, 135 per cent. 

Making the foregoing adjustments, the estimated cost of repro- 
duction, exclusive of land, is as follows: 














P.S. C. 
Engrs. Baldwin. Howson. 
Structures devoted to operation .... $101,486 $103,530 $102,762 
i eB ere ee “ee 22,182 22,739 22,876 
Intakes and suction mains ........ 60,288 66,213 65,170 
Coagulating basins .........ee+ee0. 51,030 51,978 48,145 
Sterilization plant ............- ee 1,443 1,445 1.443 
Clear water basins ..........0. eee 68,135 69,608 70,038 
Boiler plant equipment ........... 57,638 59,132 59,664 
MOUEIEG BONNE 5. cc cscrtesisesens 37,694 32,722 32,905 
ME wa bisnes ria ot wah Rasen epee 192,942 187,526 194,163 
Miscellaneous station equipment ... 10,000 10,000 10,000 
Transmission mains .............. 1,463,829 1,463,829 1,463,829 
Storage reservoirs, tanks, stand- 
pipes, and booster equipment .... 74,371 75,113 71,030 
Distribution mains ..........sse0; 1,122,681 1,122,681 1,122,681 
Meters, meter boxes, and vaults .... 246,579 247,990 239,568 
Ue. MOR dnc discs tiny ae ccecece 57,162 45,619 51,034 
General equipment ............e0. 33,993 31,366 33,993 
Miscellaneous tangible items ...... 1,920 2,570 2,298 
oo ee ee eee er ee ee ee $3,603,373 $3,594,061 $3,591,599 
Omissions and contingencies and 
construction overhead costs 15%.. 540,506 539,109 538,740 
Material and supplies ............ 57,989 56,941 58,000 
Cash working capital ............. 105,000 108,000 100,000 
Total reproduction cost of physical 
property excl. of land as of Decem- 
ber 31, 1925, adjusted to December 
= perry eer. $4,306,868 $4,298,111 $4,288,339 
Additions December 31, 1925 to De- 
cember 31, 1927, exclusive of land 1,063,219 1,063,219 1,063,219 
Total—December 31, 1927 ......... $5,370,087 $5,361,330 $5,351,558 


In view of the foregoing and all the evidence herein, it ap- 
pears that the reproduction cost of the physical property used in 
publie service, exclusive of land, as of date December 31, 1927, 
is the sum of $5,361,000. 


3. Land. 

[10] It appears that the Commission engineers erred in some 
instances in their appraisal of land of the company by using sales 
P.U.R.1928D. 
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of several years ago for their basis and by not obtaining opinions 
of experts familiar with land values in St. Louis county. Dur- 
ing the past few years many thousands of homes and business 
houses have been erected in St. Louis county, may new subdivi- 
sions have been opened, and values of lots and acres have in- 
ereased so rapidly that only comparable sales near the date of 
valuation or reliable opinions can be used with satisfaction. 

In view of the above and all the evidence, it is the opinion of 
the Commission that the following values should be assigned the 
various parcels: 


NE i Bins dncdssne ccasadsaoerescvaesae bikeevadecdeeewere $24,000 
- 7 SD caadpedetckaeqoed ss sdb ees Meeker eae eA vee eeneeen 2,000 
= mM, ated wawawste hn cole Cesaes Case seee teeta eee 887 
™ *« 5 Included with easements 
- gr TE 3 fo Sa er nr Or re ert rer) bt 20,000 
4 ER cick ehcts'b a Siew beats Sesncarsuemetanebaceenl 3,000 
. SBD 5nd 666006. 06S Keb ONeesnknkdess caenneeee 2,000 
ia 7 DD. ides d50be4di (Nb 5 86 00 0hedomtcssaseceeneianeees 30,000 

SO SI no 5565 06 6 08 0655586 60560509545 050sk sn seeeenes 1,850 


The company has acquired additional land since December 31, 
1925, and this should be included in the amount of $2,730. 
Total value of land as of December 31, 1027, $86,467. 


(4) Accrued Depreciation of Property. 

The evidence shows the various engineers depreciated the prop- 
erty of this company in practically the same manner. All used 
the observed depreciation method and gave due consideration to 
the present age and the expected future life. The engineers are 
in practical accord. The cost of reproduction less depreciation 
of the property as determined by the various engineers, and after 
adjusting the reproduction costs of basins, mains, and meters, is 


as follows: 
P.U.R.1928D. 
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P.S.C 








Engineers. Baldwin. Howson. 

Structures devoted to operation .... $73,414 $82,774 $85,293 
Other structures ........:ccccoces 15,820 16.658 15,802 
Intake and suction mains .......+. 52,614 59,923 62,717 
Coagulating basins ..... eeeeeee ee 41,741 43,523 40,216 
Sterilization plant ...........06. ° 1,445 1,445 1,443 
Clear water basins .........-+++- 53,521 56,017 55,899 
Boiler plant ...... Cecccccccsseces 39,503 41,636 38,374 
Mlectrie PIONS ..ccccccccccsecese ~ 29,715 25,089 24,698 
Serre rrr rere 142,297 137,902 151,892 
Miscellaneous station equipment .. 8,000 8,000 8,000 
Transmission mains ............. - 1,418,438 1,431,524 1,446.830 
Storage reservoirs, etc. ........6.-. 59.383 59,457 59,555 
Distribution mains ..............6. 1,043,439 1,025,115 1,053,765 
BOO. vavesncsasce SRiateseeene oe 221,921 225,000 217,288 
DEE vcs cveesenscsdeeuens 54,876 41,057 48,482 
General equipment ............-6- 25,673 22,636 26,673 
Miscellaneous items ..........+++- 844 1,473 1,320 
Sub-total ........ Sceeescsones $3,287 ,642 $3,279,229 $3,338,247 
Overheads—15% ....... Cccccscece 493,146 491,884 500,737 
Material and supplies .......... oe 57,989 56,941 58,000 
Cash working capital ............ 105,000 108,000 100,000 

Total cost of reproduction less 

depreciation of physical prop- 

erty exclusive of land as of 
December 31, 1925 ......... 3,943,777 $3,936,054 $3,996,984 


Mr. Wall, engineer for the league of municipalities, sub- 
mitted no details as to his method of determining the depreciation 
in the property and only approximate adjustments of his figures 
ean be made. The total of comparable items as determined by 
Mr. Wall is $4,445,628. If adjusted for overheads and the 
decrease in pipe and meter costs, Mr. Wall’s depreciated total 
will be approximately $3,953,000. 

In view of the foregoing and all the evidence herein, we find 
the cost of reproduction less depreciation of the physical prop- 
erty exclusive of land as of date December 31, 1925, to the $3,- 
950,000. 

Due to the fact that approximately two years of additions and 
betterments have been added to the cost of the property as of 
date December 31, 1925, and the date of the valuation has been 
made as of December 31, 1927, the Commission is of the opinion 
an adjustment in the accrued depreciation is necessary to bring 
the 1925 valuation to date. Applied to the property as of date 
December 31, 1925, the added depreciation amounts to $106,500. 

Property installed during the period December 31, 1925, to 
P.U.R.1928D. 
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December 31, 1927, and amounting to the net amount of $1,- 
063,219, exclusive of land, may be properly considered as in 
service for approximately one year, and the accrued depreciation 
on this property is estimated at $16,000. 

In view of the foregoing we find the cost of reproduction less 
depreciation of the physical property, exclusive of land as of date 
December 31, 1927, to be $4,890,719. 


(5) Going Value. 

Some allowance must be made for going concern value; or, in 
other words, for the fact that a property with its business at- 
tached and in successful operation has a greater value than 
the same property ready to operate but not operating and no busi- 
ness attached. 

See: Des Moines Gas Co. v. Des Moines, 238 U. S. 153, 
59 L. ed. 1244, P.U.R.1915D, 577, 35 Sup. Ct. Rep. 811; Knox- 
ville v. Knoxville Water Company, 212 U. S. 1, 53 L. ed. 371, 
29 Sup. Ct. Rep. 148; Omaha v. Omaha Water Co. 218 U. S. 
180, 54 L. ed. 991, 30 Sup. Ct. Rep. 615; Minneapolis v. Rand, 
285 Fed. 818; Denver v. Denver Union Water Co. 246 U. 8S. 
178, 62 L. ed. 649, P.U.R.1918C, 640, 38 Sup. Ct. Rep. 278. 

Mr. Baldwin based his opinion of the amount that should be 
allowed for going value on the twenty-six court and Commission 
decisions used by the Indiana Public Service Commission in the 
Indianapolis Water Company, P.U.R.1923D, 449, 502. 

[11,12] Mr. Howson has calculated going value as the income 
lost during construction and attaching all the customers. He 
estimates the construction period at three years and says it will 
take seven years to attach all the business now enjoyed by the 
company. 

The Commission, as previously discussed, does not believe in 
an element of time being applied to the reproduction cost theory 
of construction greater than necessary for the property to start 
earning its interest during construction and such other affected 
everhead costs. 

Mr. Howson has estimated a three-year construction period 
to entirely complete the property and then has based his going 
concern value on a seven-year basis. There can be no question 
P.U.R.1928D. 
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of difficulty in attaching business. The inventory states every 
and all items of property in use and their cost must be included. 
The testimony shows there has been no cost of attaching business 
in the past. 

The Commission does not agree with Mr. Howson in the man- 
ner of arriving at going value. A prospective owner of a prop- 
erty identical with this property located the same place would 
not use the line of reasoning assumed by Mr. Howson. He 
would not contemplate building such a property or figure the lost 
revenue while construction was in progress. The Commission 
believes he would decide this property was properly located, ob- 
tain his option if the price appeared reasonable, and then, after 
being advised that a certain amount of the price covered going 
value, would investigate operating conditions, operating expens- 
es, revenues, growth, ete. If he found the property was making 
a fair return on the price asked, or that the manner of obtaining 
water or operating could be altered and reduce operating ex- 
penses, he would consider buying and feel the amount asked for 
going value was correct, but if he found rates insufficient to pro- 
duce adequate, revenue, a sentiment existing that the city of St. 
Louis might in the near future annex the county and force him 
out of business, together with a possible legal battle, or that the 
present facilities for furnishing water would, due to the rapid 
growth, cause a large expenditure for plant, on which a return 
might be delayed or rates would not justify, he would refuse to 
buy unless the going value was consistent with the facts. 

The facts are that the St. Louis County Water Company is, 
geographically, located in one of the fastest growing communities 
in the United States; the number of consumers, amounts of in- 
come, and net revenue have increased 50 per cent between 1922 
and 1925; there are upward of 26,000 active consumers, and in 
1925 over 41 miles of distribution mains were laid. The com- 
pany at present enjoys a monopoly in the county with the ex- 
ception of the city of Kirkwood, which operates it water system, 
and the city of Webster Groves which owns its distribution svs- 
tem, buying water from the company. The water delivered by 
the company is not filtered, being settled and treated with chlor- 


ine. The constitution of the state of Missouri allows the city of 
P.U.R.1928D. 
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St. Louis to annex any portion of or all of St. Louis county on a 
majority vote of the residents of both the city and county. One 
such election has been held and the proposition defeated. There 
is considerable agitation along this line, due to the city of St. 
Louis being able to furnish better water, and to the fact that the 
rates charged by the city are very much lower, being 20 cents for 
the first 22,500 gallons while the St. Louis County Water Com- 
pany rate in incorporated towns is 48? cents for the first 3,000 
gallons, 45 cents for the next 6,000 gallons and 374 for the next 
27,000 gallons, and in unincorporated communities it being 65 
cents for the first 3,000 gallons, 60 cents for the next 6,000 
gallons and 50 cents for the next 27,000 gallons. 

[13] The proper allowance for going value is a matter of 
judgment. There are no recognized rules that can be followed 
since every property is different. 

[14-17] In view of the foreging and all the evidence herein, 
it appears that $450,000 constitutes a just and reasonable allow- 
ance for going value in this case. 


(6) Physical Property Not Used in Public Service. 

This property includes a number of items of property, the 
greater portion of which have not been used for a number of 
years. 

The Commission’s engineers treated this property on the 
basis that there is very little reason to think it will ever be again 
used by the company and assigned salvage values amounting to a 
total of $18,339. 

In view of the above, the Commission will adopt the value as 
found by its engineers and finds the present fair value of all 
property not in use in public service as of date December 31, 
1925, to be the sum of $18,339. 

As this property, not devoted to public service, is not devoted 
to any service, and, therefore, has no attached business, we make 
no allowance for intangible elements of value with respect to 
property not devoted to public service. 


(7) Present Fair Value. 
A public utility is entitled to earn a sufficient amount to pay 


operating expenses, including depreciation, and in addition there- 
P.U.R.1928D. 
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to, pay a reasonable return on the present fair value of its proper- 
ty used and useful in the service of the public. The United 
States Supreme Court has never handed down a definite rule for 
the determination of present fair value, apparently because just 
and reasonable results would in all cases be impossible. The 
Courts have, from time to time, designated certain factors that 
must be considered. 

In Smyth v. Ames, 169 U. S. 466, 42 L. ed. 819, 18 Sup. Ct. 
Rep. 418, the United States Supreme Court held that both origi- 
ual cost of construction and the present as compared with the 
criginal cost of construction are matters for consideration. 

Justice Peckham in Willcox v. Consolidated Gas Co. 212 U. S. 
19, 53 L. ed. 382, 29 Sup. Ct. Rep. 192, 48 L.R.A.( N.S.) 1134, 
15 Ann. Cas. 1034, said: “If the property, which legally enters 
into the consideration of the question of rates, has increased in 
value since it was acquired, the company is entitled to the bene- 
fit of such increase. This is, at any rate, the general rule. We 
do not say there may not possibly be an exception to it, where the 
property may have increased so enormously in value as to render 
a rate permitting a reasonable return upon such increased value 
unjust to the public.” 

Justice Moody, in Knoxville v. Knoxville Water Co. 212 
U. 8S. 1, 53 L. ed. 371, 29 Sup. Ct. Rep. 148, said: “The 
cost of reproduction is one way of ascertaining the present 
value of a plant like that of a water company, but that test 
would lead to obviously incorrect results, if the cost of reproduc- 
tion is not diminished by the depreciation which has come from 
age and use.” 

Justice Hughes, in the Minnesota Rate Cases (Simpson v. 
Shepard), 230 U. 8. 352, 57 L. ed. 1511, 33 Sup. Ct. Rep. 729, 
48 L.R.A.(N.S.) 1151, Ann, Cas. 1916A, 18, said: “The prop- 
erty is held in private ownership and it is that property, and 
not the original cost of it, of which the owner may not be de- 
prived without due process of law.” 

Justice McReynolds, in State ex rel. Southwestern Bell Teleph. 
Co. v. Missouri Pub. Service Commission, 262 U. S. 276, 62 L. 
ed. 981, 43 Sup. Ct. Rep. 544, P.U.R.1923C, 193, said: “It 
is impossible to ascertain what will amount to a fair return upon 
P.U.R.1928D. 





XUM 





XUM 


UNIVERSITY CITY v. WEST ST. LOUIS W. & L. CO. 369 


the properties devoted to public service without giving considera- 
tion to the cost of labor, supplies, etc., at the time the investiga- 
tion is made. An honest and intelligent forecast of probable fu- 
ture values made upon a view of all the relevant circumstances 
is essential. If the highly important element of present costs 
is wholly disregarded such a forecast becomes impossible. Esti- 
mates for tomorrow cannot ignore prices of today.” 

Justice Brandeis, in Georgia Railway & P. Co. v. Georgia R. 
Commission, 262 U. S. 625, 67 L. ed. 1144, P.U.R.1923D, 1, 43 
Sup. Ct. Rep. 680, states: “The refusal of the Commission 
and of the lower court to hold that, for rate-making purposes, the 
physical properties of a utility must be valued at the replacement 
cost less depreciation was clearly correct.” 

Justice Butler, in Standard Oil Co. v. Southern Pacifie Co. 
268 U. S. 146, 69 L. ed. 890, 45 Sup. Ct. Rep. 465, decided 
April 20, 1925, states: “It is to be borne in mind that value is 
the thing to be found, and that neither cost of reproduction new, 
nor that less depreciation is the measure or sole guide. The as- 
certainment of value is not controlled by artificial rules. It is not 
a matter of formulas, but there must be a reasonable judgment 
having its basis in a proper consideration of all relevant facts.” 

Justice Butler also says in McCardle v. Indianapolis Water 
Co. 272 U. 8S. 400, 71 L. ed. 154, P.U.R.1927A, 15, 47 Sup. Ct. 
Rep. 144: “It is well established that values of utility proper- 
ties fluctuate, and that owners must bear the decline and are en- 
titled to the increase. The decision of this Court in Smyth v. 
Ames, 169 U. S. 466, 547, 42 L. ed. 819, 18 Sup. Ct. Rep. 418, 
declares that to ascertain value ‘the present as compared with the 
original cost of construction’ are, among other things, matters 
for consideration. . . . The weight to be given to such cost 
figures and other items or classes of evidence is to be determined 
in the light of the facts of the case in hand.” 

And continuing further: 

“. . . it is true that, if the tendency or trend of prices is not 
definitely upward or downward and it does not appear probable 
that there will be a substantial change of prices, then the present 
value of lands, plus the present cost of constructing plant, less 


depreciation, if any, is a fair measure of the value of the physical 
P.U.R.1928D. 24 
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elements of property. The validity of the rates in question de- 
pends on property value January 1, 1924 and for a reasonable 
time following.” 

It is the belief of this Commission that the Courts intend that, 
among other things, original cost, reproduction cost, and repro- 
duction cost less depreciation must be considered, and also that 
future conditions and costs are compared with the present must 
be given consideration. 

Water utility properties use a large amount of cast iron pipe, 
and since the date of appraisal by the engineers, and especially 
during the last half of the year 1927, the cost of cast iron pipe 
has decreased to practically pre-war prices. In the case of this 
company, the reproduction cost is decreased approximately 
$450,000 due to this cause alone. Cost index figures indicate a 
gradual decrease in costs during the year 1927 but aside from 
cast iron pipé, pipe specials, and meters, this decrease is not yet 
applicable to this property. 

Summarizing our specific findings upon the various elements 
of the company’s property, we have the following as of date 
December 3t, 1927: 


Original cost of used and useful physical peer except land .. $4,500,000 
Cost of reproduction of used and useful physical property, except 


Oe EE et Te Ge re ee oe ee eee eee 5,361,000 
Cost of reproduction of used and useful physical property, except 

land, less accrued depreciation .........cccccececcencsesees 4,890,719 
Maret walee Gf TARE 2. ccc cccccccccencoeses neCeRGe6bee08 0060 86,467 
SNE WH occ cece sicctstervcscsesecsacssseqows eocccccccccce 450,000 
Physical property not used in public service ...........e-+000+ 18,339 


In view of the foregoing and after a careful examination and 
consideration of all the evidence and relevant facts herein, we 


find the present fair value of the used and useful property of the . 


St. Louis County Water Company, including all elements of 
value, tangible and intangible, as of December 31, 1927, to be 
$5,285,000, and likewise the present fair value of property not 
used in public service to be $18,339. 

An order will issue in accordance with the foregoing. 

Brown, Chairman, Ing, Calfee, and Porter, Commissioners, 


concur; Hutchison, Commissioner, absent. 
P.U.R.1928D. 
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ILLINOIS COMMERCE COMMISSION. 


RE ILLINIOS TELEPHONE COMPANY. 
[No. 17157.] 


Return — Percentage allowed — Telephones. 

1. An increase of rates calculated to yield a return of 6.7 per cent 

on the value of telephone property was permitted, p. 374. 
Rates — Telephones — Toll charges to affiliated companies. 

2. A telephone company is entitled to some compensation from con- 
necting companies for the use of its circuits and for service it performs 
in handling calls, and the Commission will fix the proper compensa- 
tion where no agreement between the interested parties can be reached, 
p- 374. 

Rates — Telephones — Toll charges from affiliated companies. 

3. A telephone company cannot impose a toll charge on connecting 
company subscribers over and above that already made through the me- 
dium of exchange rates or optional rates where, in some instances, the 
connecting companies own part of the facilities over which service is 
furnished and there is free interexchange of service between the con- 
necting company exchanges and one or more exchanges of the first com- 
pany, or furnish an unlimited service upon the payment of an acti- 
tional or optional charge, p. 374. 


Rates — Rate schedules — Who may jile — Telephones. 

4. The utility owning and operating the exchange and the subscrib- 
ers of which are affected by a proposed rate is the only agency which 
can file rates to be charged the subscribers of that particular exchange, 
p- 374. 

Rates — Telephones — Local exchange — Extent of service. 

5. The fact that a subscriber should have access to enough stations 
to make the service of value to him must be considered in fixing tele- 
phone rates, as well as the fact that the utility is entitled to a reason- 
able earning on its investment, p. 375. 


Rates — Telephone — Free interexchange. 

6. A proposed rate schedule abolishing free interexchange between 
several rural communities was cancelled and a modified schedule put 
into effect where application of the proposed plan would probably re- 
sult in a considerable loss in the number of stations, thereby defeating 
its purpose and further lessening the value of the service to the re- 
maining subscribers, in view of the fact that business and social in- 
terests had been built up around free interexchange service without 
regard to exchange limits, p. 375. 


[February 8, 1928.] 


Proposep schedule increasing rates for telephone service; 


cancelled, and modified schedule placed in effect. 
P.U.R.1928D. 
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Final Order. 


By the Commission: On March 14, 1927, the Illinois Tele- 
phone Company filed with the Commission Supplement No. 1 to 
Ill. C. C. 2, in which it is proposed that the rates for toll service 
be advanced, and in which it is further proposed that such ad- 
vanced rates become effective on April 15, 1927. It appearing 
from an examination of the proposed schedule that a hearing 
should be held concerning the reasonableness of the proposed 
rates, the Commission on March 24, 1927, suspended the said 
rates until August 12, 1927, and subsequently resuspended the 
said schedule until February 11, 1928. 

Notice of the proposed increase in rates for toll service was 
made by publication as required by the Illinois Commerce Com- 
mission Law and the rules of the Commission, following which 
a number of letters of protest and inquiry were received by the 
Commission. 

All interested parties having been notified hearings in the 
matter were held at the office of the Commission in Springfield 
on July 7 and November 16, 1927, at which time the petitioner 
was represented by counsel and representatives of the company, 
and objectors by the Illinois Agricultural Association represent- 
atives of the various farm bureaus, J. A. Young for subscribers 
of Glasgow exchange and Hon. H. T. Rainey for the Greene 
and Morgan County Farm Bureaus, White Hall Service Club, 
and Chamber of Commerce, Roodhouse. 

The record shows that the Illinois Telephone Company oper- 
ates exchanges in Morgan, Greene, and Scott counties, that these 
exchanges and in addition thereto, some exchanges owned and 
operated by other companies were connected together with toll 
lines, and that over some of these lines free service is given. It 
also shows that it is proposed by the petitioner to abolish the 
free toll service and place in effect in lieu thereof the standard 
schedule of toll rates filed with the Commission and the basis of 
this case. 

At the hearing on July 7, 1927, the petitioner placed in evi- 
dence exhibits consisting of maps showing location of exchanges 


and toll lines, summaries of total free service calls on an annual 
P.U.R.1928D. 
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basis, statement of number of subscribers participating in free 
service, estimated number of paid calls of rates were allowed to 
become effective, number per station and net income by applica- 
tion of proposed rates. Exhibits were also presented relating to 
revenue and expense, plant values, return on investment, and 
rate of return of the company as a whole under the present and 
proposed rates. 

The total annual number of free calls as shown in the exhibit 
by the petitioner is 562,465 while the per cent of total sub- 
scribers availing themselves of this service is shown by evidence 
presented by the petitioner to be 4.32 per cent. The exhibit 
from which this average percentage is obtained shows the per 
cent of subscribers using the free toll service to be considerably 
higher in the smaller exchanges, Alexander being 12.96 per cent, 
Hillview 11.47 per cent, Literberry 11.27 per cent, Murrayville, 
12.19 per cent, Patterson 14.94 per cent, and Woodson 14.70 per 
cent. The petitioner estimates the annual number of paid calls 
should the proposed rates be allowed to become effective to be 79,- 
150, or approximately 14 per cent of the calls sent under the pres- 
ent free service conditions. The total gross increase in revenue 
on this basis is $11,541.80 per annum. The net increase in rev- 
enue accruing to the company after deducting additional expense 
of billing, uncollectible revenues and revenues now received from 
the Glasgow exchange, and estimated additional Federal income 
taxes is estimated at $9,019.68. The petitioner has used as a 
basis for testing the rate of return, the finding of fair value made 
by the Commission as of March 1, 1921, in Docket Case No. 
11734, to which it has added net additions from March 1, 1921, 
to May 31, 1927, making a total of $1,209,414. The net income 
derived from present operations is $45,251.07 or 3.74 per cent on 
$1,209,414. Adding to the present net income $9,019.68 which 
is the estimated net increase in revenue due to the application of 
the proposed rates will result in a total net income of $54,270.75, 
which is a return of 4.48 per cent on $1,209,414. 

At the hearing held on July 7, 1927, some reference was made 
by the petitioner to complaints of service but no evidence was 
given as to specific cases and neither was any evidence introduced 


. s J 
as to number of such complaints. However, there was some evi-' 
P.U.R.1928D. 
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dence regarding delayed calls and busy signals by the petitioner. 
The evidence indicates that compliance with the Commission’s 
General Order 107 would relieve both complaints and busy 
signals to a certain extent but that the petitioner is not in posi- 
tion to furnish the additional facilities and believes the placing 
in effect of the proposed schedule will serve the same purpose, to 
which the users of the service are protesting. At the conclusion 
of the hearing on July 7, 1927, the case was continued for fur- 
ther hearing that an investigation might be made and report 
compiled by the engineering staff of the Commission. 

[1] The evidence submitted by the engineering staff consists 
of statements of revenue and expense, estimated increase in 
revenue by the application of the proposed rates, and miscellane- 
ous statements relating to the proposed rates. This evidence 
shows the estimated annual number of free calls now being 
furnished to be 571,590 and the estimated number of paid calls 
should the proposed schedule be placed in effect 85,473 or slight- 
ly less than 15 per cent of free calls. The estimated increase in 
gross revenue to be derived from these calls, after they have been 
prorated between station to station and person to person and other 
classifications is $12,943.57, or a net increase in toll revenues 
after deducting an amount to cover additional operating expense 
and Federal income tax of $10,792. In compiling the income 
statement included in the exhibit the engineering staff has set up 
a statement showing the operations for the year 1926 and for the 
year 1927 based on seven months’ operations for the year 1927. 
The net amount available for return using the operations for the 
year 1926 is $55,081.08 and for the year 1927, $54,242.56. 
Adding to the present income the estimated increased revenues 
to be accrued by the proposed schedule gives an estimated income 
of $65,035. For the purpose of testing the reasonableness of 
the proposed rates the engineering staff of the Commission has 
used the finding of value made by the Commission as of March 
1, 1921, in Docket Case No. 11734, which was $970,000. The 
rate of return under the proposed rates is approximately 6.7 per 
cent on $979,000. 

[2-4] The Illinois Telephone Company has included in its 


schedule some rates from connecting company exchanges to its 
P.U.R.1928D. 
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own exchanges. In some instances the connecting companies 
own part-of the facilities over which the service is furnished and 
furnish free interexchange of service between the connecting 
company exchanges and one or more exchanges of the Illinois 
Telephone Company or furnish an unlimited service between 
such exchanges upon payment of an additional or optional charge. 
It does not appear that the Illinois Telephone Company is with- 
in its rights when it seeks to impose a toll charge on connecting 
company subscribers over and above that already made through 
the medium of exchange rates or optional rates. It may be that 
the Illinois Telephone Company is entitled to some compensation 
from connecting companies for the use of its circuits and for the 
service it performs in the handling of calls, and in zase the inter- 
ested parties cannot agree upon the proper compensation the 
Commission will, upon proper application, hear evidence and fix 
the same. Such compensation having been determined the utility 
operating the exchange may file rates with the Commission to be 
applied to its subscribers and upon approval by the Commission 
of such rates may place the same in effect. The utility owning 
and operating the exchange and whose subscribers are affected 
by the rate is the only agency who can file rates to be charged 
the subscribers of that particular exchange. Therefore, the 
rates from connecting company exchanges to those of the petition- 
er will not be considered in this case and the Commission will by 
order herein require the same to be omitted from the schedule. 

[5, 6] A number of objectors appeared at the latter hearing 
in this matter representing nearly all of the territory served by 
the Illinois Telephone Company and some of the connecting com- 
panies wherein their service will be affected by the proposed 
rates. The testimony of the objectors related principally to the 
curtailment of the free service and to value of the service in the 
communities should the proposed schedule be authorized. The 
objectors contend that to abolish the free interexchange service 
now in effect and substitute a toll charge in lieu thereof would, 
in certain specified instances, work a hardship on rural communi- 
ties. This testimony further proposed to show that in certain 
specified instances business and social interests have been built 
up around free interexchange service more or less without regard 
P.U.R.1928D. 
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to exchange limits and that to discontinue this said service would 
disrupt these interests thereby working an injustice and a hard- 
ship which would cause the telephone to lose practically all of its 
value and would result in some of the present subscribers remov- 
ing their telephones. The Commission has considered this case 
having in mind the fact that a utility is entitled to a reasonable 
earning on its investment and also the fact that the subscriber in 
consideration for the local exchange rate should have access to 
enough stations to make the service of value to him. To allow a 
toll charge in all cases covered by the petitioner’s application 
would probably result in a considerable loss in the number of 
stations thereby defeating the purpose of the proposed toll rates 
as a revenue producing measure and further lessening the value 
of the service to the remaining subscribers. 

After a careful consideration of all of the evidence of record 
in the matter the Commission is of the opinion and finds: 

1. That the interests of the company and public in general 
will be best served by the cancellation of the proposed schedule, 
and the placing in effect of a modified schedule of rates which 
will increase the net income of the petitioner by approximately 
$5,000 and also relieve the congestion on certain toll lines and 
eliminate in a large part the cause for complaint and, therefore, 
improve the service but which at the same time will not disrupt 
community interests or lessen the value of the service at any ex- 
change to such an extent as to result in any material loss in the 
number of subscribers connected thereto. 

2. That the rates in so far as they refer to charges to be made 
by connecting companies should be denied. 





INDIANA PUBLIC SERVICE COMMISSION, 


RE ASSOCIATED TELEPHONE COMPANY. 
[No. 8712.] 


Sale — Statutory limitations on foreign control — Individual option. 

1. A citizen of a foreign state who has procured options to pur- 

chase telephone property within a state having a law (Burns Revised 

Statutes, 1926, § 12772) providing that no license permit or franchise 
P.U.R.1928D. 
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to own, operate, manage, or control utility property of any kind should 
be granted or transferred except to a domestic corporation or citizen, 
has no rights of any kind which he can assign to any other corpora- 
tion or individual, p. 377. 

Sale — Illegal corporate relations — Excessive valuation — Reasons 
for disapproving. 

2. A petition for authority to purchase telephone property was 
denied to a company, controlled by foreign interests in contravention 
of state law (Burns Revised Statutes 1926, § 12767), which had an op- 
tion to purchase such property from a citizen of a foreign state who 
had procured the same also in violation of a state law (Burns Revised 
Statutes 1926, § 12772) regarding the qualification of utility purchasers 
of utilities within the state, where evidence showed an apparently ex- 
cessive sale valuation and that present efficient management would not 
be improved, p. 377. 





Sale — Excessive purchase price — Telephone property. 
Statement that if utilities are bought at too high a figure, a raise 
of rates is inevitable, and when rates are raised, public relations will 
necessarily be made worse instead of better, p. 380. 


[January 28, 1928.] 

Svusmission by the circuit county court of transcript of the 
record of proceedings in a cause pending on appeal before that 
body to the Public Service Commission for a final determination 
of the cause. After examination of the record, the Commission 
found no reason to alter, modify, or rescind its original order. 

Appearances: L. C. Loughry, for petitioner; John S. Powell, 
for protestants; Fred B. Cluen, City Attorney of Nappanee, for 
city of Nappance; Milo B. Slick, for town of Walkerton. 


Harmon, Commissioner: This cause is now pending on ap- 
peal in the Marion Circuit Court of Marion county, Indiana. 
A hearing supplemental to that conducted by the Commission was 
held by said court. Following this supplemental hearing, a 
transcript of the court proceedings was sent to the Commission 
for examination. The Commission, after such examination, 
makes the following suggestions as to its attitude on the final 
determination of said cause: 

[1,2] The record discloses that, on August 7, 1926, one Arch 
Wray, a resident of the state of Illinois, procured from C. R. 
Stoops, owner of the Nappanee telephone plant, an option in 
writing to purchase the Nappanee telephone plant. The same 
Arch Wray, on the 5th day of August, 1926, procured similar 
P.U.R.1928D. 
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options to purchase each of the telephone plants at North Liberty 
and Walkerton. At the time such options were taken the follow- 
ing statute was in full force and effect in the state of Indiana: 

“Burns Revised Statutes, 1926, § 12772—License or Fran- 
chise Issued Only to State Corporation or Citizen. No license 
permit or franchise to own, operate, manage, or control any 
plant or equipment of any public utility shall be hereafter 
granted or transferred except to a corporation duly organized 
under the laws of the state of Indiana or to a citizen of such 
state.” 

It seems to be apparent that at the time of taking same, Arch 
Wray could not have exercised the options himself because of this 
statute. This being true, Arch Wray had no rights of any kind 
which he could assign to any other corporation or person. On 
the 2nd day of October, 1926, he attempted to assign these unen- 
forcible option contracts to the petitioner in this cause, and it is 
on these assignments that petitioner’s present petition is based. 
Following the attempted assignments to the Associated Telephone 
Company, the Associated Telephone Company comes into the pic- 
ture as the alleged owner of these option contracts, that, too, not- 
withstanding the fact that the Associated Telephone Company 
was really managed and controlled by a foreign corporation, 
namely, the United Telephone Company of Delaware, which at 
said time owned a majority of the stock of the Associated Tele- 
phone Company. At this time there was in full force and effect, 
and it was then the law of this state, that: 

“No public utility shall directly or indirectly purchase, ac- 
quire, or become the owner of any of the property, stock, or bonds 
of any other public utility authorized to engage or engaged in the 
same, or a similar business—unless authorized so to do by the 
Commission.” (Burns Revised Statutes, 1926, § 12767.) 

Notwithstanding this statute, without asking permission from 
the Commission in any manner whatsoever, the Associated Tele- 
phone Company was apparently organized in the following man- 
ner, namely, the five directors of the Associated Telephone Com- 
pany took one qualifying share each in the company when organ- 
ized, and the remainder of the stock, or at least more than a ma- 
P.U.R.1928D. 
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jority thereof, was owned by the United Telephone Company, not 
a holding company but an operating organization. 

The status of the United Telephone Company is fixed, so far 
as this record is concerned, at page 143 of the transcript, wherein 
J. G. Wray testified that his company had contracted with the 
United Telephone Company for the operation of the plants 
sought to be acquired in this petition. (See transcript page 143 
of evidence taken by the Marion circuit court). Also by the 
evidence of Mr. J. G. Wray as to an agreement made by the 
firm of J. G. Wray & Company with the United Telephone Com- 
pany for services to be rendered to the Associated Telephone 
Company. 

We, therefore, in the case at bar, have the spectacle of the- 
United Telephone Company of Delaware, acquiring a majority 
of the stock of the Associated Telephone Company without ask- 
ing any sanction of the Public Service Commission therefor, al- 
though each are apparently engaged in the same line of business. 
We simply invite the court’s attention to the facts herein sub- 
mitted. 

To show how absolute the control of the United Telephone 
Company is, one only has to refer to the transcript of evidence 
taken before the court, wherein J. G. Wray, of the firm of J. G. 
Wray & Company, testified that his company had made a contract 
with the United Telephone Company for the future operation of 
the Nappanee, North Liberty, and Walkerton plants. Apparent- 
ly the control of the United Telephone Company is so absolute 
over the Associated Telephone Company, the petitioner herein, 
that they are not even regarded in the making of contracts for the 
operation of the Associated Telephone Company’s properties. 

In this connection also, the Commission desires to call atten- 
tion to the fact that the purchase price of the combined properties 
of North Liberty, Walkerton, and Nappanee is to be $135,000. 
It might be well to note that the state tax board found the follow- 
ing values of the properties involved herein, to be: Nappanee, 
$50,160; Walkerton, $27,525; North Liberty, $19,400; or a 
total of $97,085 for the taxing period involved herein. 

The appraised values as shown by the appraisals tendered by 


petitioner on the original hearing were as follows: Nappanee, 
P.U.R.1928D. 
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$88,109; North Liberty, $33,704; Walkerton, $49,806; or a 
total of $171,619. If these figures are accepted as the true value, 
the property, by the transfer to the Associated Telephone Com- 
pany, would immediately become worth $36,619 more than it was 
the instant before the transfer was made. The options, given 
voluntarily by the owners for $135,000 must have represented 
their idea of fair value when executed. What makes up the 
difference ? 

This petition of purchase and sale is, to say the least, entitled 
to the closest scrutiny and the most careful thought. If utilities 
are bought at too high a figure, a raise of rates is inevitable, and 
when the rates are raised, public relations will necessarily be 
made worse instead of better. 

The evidence shows that these properties are efficiently man- 
aged; the success of nonresident management, to say the least is 
problematical. 

We believe the petition herein, for the above reasons, in ad- 
dition to those set forth in the original order, should be denied. 

It is therefore ordered by the Public Service Commission of 
Indiana, that the Commission finds in the transcript submitted 
by the Marion circuit court no reason to alter, modify, or rescind 
its original order in this cause. 


Singleton, McIntosh, McCardle, Ellis, Commissioners, concur. 





LOUISIANA PUBLIC SERVICE COMMISSION, 


DONALDSONVILLE TRUCK GROWERS ASSOCIATION 
Vv. 
TEXAS & PACIFIC RAILWAY COMPANY. 
[Order No. 492, No. 950.] 


Parties — Substantial interest in proceeding. 

1. An official buyer for a growers’ association at a packing shed 
was permitted to participate and file pleading in a proceeding to which 
he was neither a party nor an intervener, where the purpose of the 

P.U.R.1928D. 
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complaint was to have him removed from the exercise of such func- 
tions, p. 382. 


Service — Jurisdiction of Commission although facilities of carriers. 

2. The Commission has the right to require common carriers under 

its jurisdiction not to place their facilities and properties at the dis- 

posal of persons whose business methods are so tinged with ill practice 

as practically to constitute fraud as well as jeopardize the leading in- 
dustry of the state, p. 383. 


Railroads — Official buyers — Fraudulent practices. 

3. A railroad company was ordered to require an official buyer of a 
growers’ association to discontinue the purchase and packing of vegeta- 
bles at one of its packing sheds where the fraudulent business practices 
of the latter tended to undermine the leading industry of the state, p. 
383. 


[April 9, 1928.] 


Comptarnt by agricultural association asking that the Com- 
mission require a railroad to stop a certain individual from buy- 
ing at one of its packing sheds; complaint sustained. 


LeBlanc, Commissioner: By complaint and petition filed on 
March 17, 1928, the Donaldsonville Truck Growers Association 
asks that the Commission require the Texas & Pacifie Railway 
Company to eject from its premises at Donaldsonville, Louisiana, 
one Gus Pizzolatto, now engaged in buying truck and vegetables 
at Donaldsonville and packing the same for shipment on a plat- 
form owned and maintained by the railway company at that 
point. 

The case was assigned for hearing before Commissioner Dud- 
ley J. LeBlane and was taken up at Donaldsonville, Louisiana, 
pursuant to such assignment, on March 17, 1928. Tis report 
and recommendations form the basis of this order. 

The facts may be briefly summarized. Following the prac- 
tically complete abandonment of sugar cane culture along the 
lines of the Texas & Pacifie Railway in central and southern 
Louisiana, that company in an effort to provide tonnage and 
stimulate activity in the affected section, entered into an inten- 
sive campaign to encourage the production and shipping of 
vegetables. It spent large sums of money in this connection and 
provided at various points sheds to which the small growers of 


truck could bring their produce and dispose of it to buyers lo- 
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eated at such points. Such a shed was erected at Donaldsonville. 
An association of the growers in the vicinity of Donaldsonville 
was formed, known as the Donaldsonville Truck Growers As- 
sociation. The railway company in its endeavor to promote and 
encourage the truck growing industry agreed to place this pack- 
ing shed at the disposal of such persons as might be recommended 
by the association as buyers of the produce of the association 
members, with the distinct understanding that the paid buyers 
would oceupy space on the shed just so long as they conducted 
their business operations satisfactorily to the association. The 
members of the association, under its by-laws, were obligated to 
dispose of their products only to the buyers recognized by the 
association and conducting their business on the packing shed. 

The Texas & Pacific Railway filed no return (written), but 
was represented by its assistant to the president. 

[1] One Gus (Gaspar) Pizzolatto, shortly after the formation 
of the association, was designated as one of these official buyers. 
His methods of conducting business became unsatisfactory to 
the members of the association and, at the close of the season, 
at the request or suggestion of the association, Pizzolatto was 
officially notified by the railway company that he would not be 
accorded the privilege of buying and packing vegetables at its 
Donaldsonville shed. 

At the commencement of the 1928 shipping season, the said 
Pizzolatto appeared at a meeting of the association. It was sug- 
gested then that Pizzolatto be given another chance. After as- 
suring the members of the association he would conduct his 
business satisfactorily, the members of the association recom- 
mended to the railway company that it reinstate Pizzolatto to 
his former status at this shipping shed. In response to ‘this 
recommendation, the railway company brought to the attention 
of the association the previous unsatisfactory business conduct 
of Pizzolatto and hesitated in reinstating him because the quality 
of produce that he bought was poor and inferior thereby giving 
an ill reputation to the Louisiana vegetables. His shipments 
were small and returns to the railway company were not what 
could be ordinarily expected from such packing sheds, but, 


recognizing the fact that the shed had been practically placed 
P.U.R.1928D. 
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at the disposal of the association, the railway company proceeded 
to assign Pizzolatto space thereon again with the understanding 
that he could remain there just so long as he conducted his busi- 
ness satisfactorily to the association. 

Pizzolatto thereupon proceeded to again purchase produce at 
the packing shed. The report indicates that his business methods 
did not improve and were no more satisfactory than they had 
previously been. In fact his business conduct grew worse and 
thereby caused such great inconvenience to the growers that his 
presence on the shed as the official buyer of the association had 
a tendency to discourage the planting of vegetables, thereby 
thwarting an industry which brought considerable prosperity to 
the community. For these reasons this complaint and petition 
was filed wherein we are asked to require the company to remove 
him from that particular shed. There was no objection shown 
to Pizzolatto operating on any other platform or shed of the 
railway company. , 

While Pizzolatto was not made a party to the case and did 
not enter it as an intervener, the presiding Commissioner, recog- 
nizing that he had a substantial interest in the case, permitted 
him to participate and to file his pleadings. 

[2, 3] He filed an exception to the jurisdiction of the Com- | 
mission. 

The presiding Commissioner properly overruled the excep- 
tion, for, in our judgment the Commission has the right to re- 
quire common carriers under its jurisdiction not to place their 
facilities and properties at the disposal of persons whose busi- 
ness methods are so tinged with ill practice as to practically 
constitute fraud as the evidence in this case will show. 

The truck and vegetable growing industry of the state 
should be encouraged by every means possible and those who 
are engaged in legitimately advancing it should be protected 
against the practices of persons who, either because of financial 
inability or design, so operate and conduct their business as to 
discourage the development of the industry by placing on the 
small growers and farmers burdens not inherent in the business. 
The continued operations of Gus (Gaspar) Pizzolatto on the 


vegetable packing shed of the Texas & Pacific Railway at Don- 
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aldsonville will reflect to the disadvantage of the growers and 
shippers of truck concentrating their products at that station, 
and will prevent the proper development of an industry upon 
which the entire community depends largely for a prosperous 
existence, and, an order appropriate to these findings will be 
entered. It is, therefore, 

Ordered, that the Texas & Pacific Railway Company be and 
it is hereby commanded and required to cause one Gus (Gaspar) 
Pizzolatto to discontinue the purchase and packing of truck and 
vegetables on the vegetable packing shed of the said the Texas 


& Pacific Railway Company at Donaldsonville, Louisiana. 
P.U.R.1928D. 
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MAINE PUBLIC UTILITIES COMMISSION, 


RE FAIRFIELD & SHAWMUT RAILWAY COMPANY. 
[R. R. 1399.] 


Service — Discontinuance — Suspension of service — Interurban rail- 
way. 
1. Complete suspension of service for six months was held to be 
a discontinuance and withdrawal from service, p. 386. 


Public utilities — Suspension of service — Rendition of public serv- 
ice. 

2. An interurban railway which had suspended service for approxi- 
mately six months without legal justification was held not to be ren- 
dering public service for compensation within the meaning of the statute 
(Rev. Stat. § 15, Chap. 55) defining “railroad,” p. 386. 

Sale — Jurisdiction of Commission over railroads suspending service. 

3. A petition for Commission approval of the sale of interurban 
railway property over which service had been suspended for approxi- 
mately six months without legal justification was dismissed since no 
public use could be predicated upon the use of such equipment in the 
transportation of persons or property, p. 386. 


{February 1, 1928.] 


Perition of an interurban railway for Commission approval 
of the sale of its property, rights, privileges, powers, franchises, 
permits, and locations to a similar utility; dismissed for lack 
of jurisdiction. 

Appearance: Harold E. Weeks, for petitioner. 


3y the Commission: The petition in this case, dated August 
15, 1927, represents the desire of the petitioner to sell all of its 
properties, rights, privileges, powers, franchises (except its fran- 
chise to be a corporation), permits, and locations to the Water- 
ville, Fairfield & Oakland Railway Company, a public utility 
amenable to the jurisdiction of this Commission, for the sum of 
$5,000. 

The petitioner was incorporated under the provisions of the 
General Law in 1903. Its charter is sufficiently comprehensive 
to authorize it to maintain a street railroad for public use in the 
town of Fairfield between the village of Fairfield and the village 
of Shawmut. 


Hearing, after notice given as prescribed by the Commission, 
P.U.R.1928D. 25 
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was held at the office of the Commission in the state house, 
Augusta, Maine, on November 4, 1927, at ten o’clock in the fore- 
noon. For approximately six months before the date of the 
hearing in November, the company had rendered no public 
service. 

[1] Complete suspension of service for a comparable period 
may be held to be a discontinuance and withdrawal from service. 
Re Boston & M. R. Co. 82 N. H. 116, P.U.R.1925E, 698, 129 
Atl. 880. 

[2, 3] It had a right to withdraw its service from public use, 
if it came within the terms of established principles governing 
such withdrawals. See Brooks-Scanlon Co. v. Railroad Com- 
mission, 251 U. S. 396, 64 L. ed. 323, P.U.R.19200, 579 (40 
Sup. Ct. Rep. 183); Bullock v. Florida, ex rel. Railroad Com- 
mission, 254 U. S. 513, 65 L. ed. 380, P.U.R.1921B, 507 (41 
Sup. Ct. Rep. 193). 

From the case presented to us, whose issue is not that of 
ordering the rendering of adequate service, we are not enabled 
to say that the petitioner’s situation and financial condition 
brings it within the terms of these controlling cases. 

It is in evidence, however, that for approximately six months 
the petitioner has not been rendering that service to the public 
for compensation, which is contemplated by the definition of a 
public utility in § 15 of Chap. 55 of the Revised Statutes, and 
we feel justified in finding that at the time of the petition it was 
not actually “owning, controlling, operating, or managing any 
street railroad for compensation within this state.” 


The term “railroad” as defined in Chap. 55, Revised Statutes 
of 1916, includes “every railway . . . owned, controlled, 
operated, or managed for public use, in the transportation of 
persons or property.” 

From the evidence before us, no public use, in the transporta- 
tion of persons or property, can be predicated of the use of the 
equipment which the petitioner proposes to sell at practically 
its value for junk. 

Under these circumstances, it is ordered, adjudged and de- 


creed that the petition be dismissed. 
P.U.R.1928D. 
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MISSOURI PUBLIC SERVICE COMMISSION, 


RE WABASH RAILWAY COMPANY. 
[Case No. 5693.] 


Service — Discontinuance — Station agency — Amount of business. 
1. The fundamental principle that the residents served by a sta- 
tion sought to be discontinued by a railroad company are entitled to 
a service commensurate with the amount of business offered, should 
receive the most serious consideration by the Commission as compared 

to other considerations, p. 391. 


Accounts — Commission authority to order inspection by protestant. 
2. The Commission is without authority to compel a utility to open 
its books and records to protestant relating to the amount and nature 
of business transacted at a certain station where the Public Service 
Law restricts the inspection of such records to the Commission itself 

or its duly authorized representatives, p. 391. 


[April 17, 1928.] 


APPLICATION of a carrier to discontinue nontelegraph agency 
station and substitute custodian service therefor; granted. 


I. 


By the Commission: This case is before the Commission 
upon the application of the Wabash Railway Company, herein- 
after referred to as the Applicant, for permission to discontinue 
its nontelegraph agency station at the town of Witham in Chari- 
ton county, Missouri, and substitute therefor a custodian whose 
duty it would be to care for the business of the Applicant and 
the interests of the patrons of said station. 

A formal protest against the discontinuance of said nontele- 
graph agency station at the town of Witham was filed by Frank 
Evans for himself and for citizens in and in the vicinity of the 
said town of Witham. The formal protest was accompanied by 
a petition signed by some thirty citizens of Witham and vicinity, 
asking for the continuance of Wabash nontelegraph agency 
station located on Applicant’s line of railroad at the town of 
Witham. 

A hearing was held at Keytesville, Missouri, on the ninth day 
of March, 1928, after due notice having been given to all inter- 
ested parties. The Applicant offered considerable testimony 


relating to the business transacted at said station of Withar. 
P.U.R.1928D. 
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and further testimony regarding the duties of a station custodian 
which the Applicant proposed to substitute for the nontelegraph 
station agent. 

The protesting citizens of Witham and vicinity were repre- 
sented by counsel who cross-examined the witnesses of Appli- 
cant company, but no evidence was offered on behalf of pro- 
testants. Counsel for protestants, however, at the conclusion of 
the evidence, made a formal request that an order be made grant- 
ing the prayer of the Applicant, for the discontinuance of the 
present nontelegraph agency station and the substitution of a 
custodian at the station of Witham, for a trial period of four 
months, with the further request that protestants, by order of 
the Commission, be permitted to have an audit or examination 
of the Applicant company’s records at Witham to show the earn- 
ings for the year 1927, and that they be permitted to procure, 
if not furnished by Applicant, a comparative statement of the 
stations at Carlow and Sampsel, stations operated by a custodian 
at the present time. 

The request of protestants was taken under advisement and 
no further evidence being offered, the case was submitted on the 
record. 


II. 


The Applicant, Wabash Railway Company, is a railroad cor- 
poration engaged in the operation of a line of railroad between 
the city of St. Louis, Missouri, and the city of Omaha, Nebraska. 
The village of Witham is located in Chariton county, Missouri, 
on this line. As shown by the evidence, other agency stations 
nearest the town of Witham are at Triplett, 3.9 miles east of 
Witham, and Sumner, 74 miles west of Witham, both nearest 
stations to Witham being maintained by Applicant as full agency 
stations. 

It further appears from the evidence and exhibits offered by 
Applicant that a marked decrease in revenues from passenger 
and both inbound and outbound freight has been experienced at 
the station of Witham in the years 1926 and 1927, no accurate 
data being available for the year 1928 fromm January to the 9th 
day of March, the day on which the case was beard. 

P.U.R.1928D, 
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Counsel for Applicant offered, for the consideration of the 
Commission in this cause, and counsel for protestants joined in 
the offer, the report and order of this Commission in Case No. 
4038, 14 Mo. P. S. C. R. 536, in which proceeding the station 
at Witham was changed from a telegraph agency station to a 
nontelegraph agency station. 

Wabash Exhibit No. 1, being a comparative statement of 
revenues of the Applicant company for its station at Witham for 
the years 1922 to 1927, inclusive, shows, with but few excep- 
tions, a consistent and marked decrease in revenues at this 
station from all sources. In 1922, the exhibit shows, 36 car- 
loads of inbound freight were received at the station of Witham, 
returning to the company the sum of $6,015.69. At no time 
since 1922, during the years covered by the exhibit, has the 
station again equalled the volume of inbound carload business 
of 1922, but on the other hand the figures show material de- 
creases for each year until in 1927 the inbound carload freight 
dropped to one car with a total revenue of $265.27. Outbound 
carload freight shipments, however, show relative strength and 
some increase as compared with the 1922 shipments until the 
year 1927 when carload outbound shipments dropped to 15 cars 
with a total revenue from that source of $751.51. Passenger 
revenues from the station at Witham, with the exception of 
1923, show a gradual decrease since 1922 until in 1927 the 
total revenue received by the applicant from that source amount- 
ed to $475.29, as compared with $2,077.42 in 1922 and $2,349.83 
in 1923. 

The prayer of Applicant’s petition is for the substitution of a 
custodian, whose duties, it was developed by the testimony of 
Applicant’s witnesses, it would be to look after the incoming 
and outgoing freight, take care of the depot, keeping it clean 
and warm. It would also be the duty of the custodian to take 
eare of the freight offered at Witham for shipment and, if the 
shipper so desired, to get in communication with the next agency 
station and arrange for the handling of his freight. All freight 
received at the station of Witham, if not claimed at once by the 
consignee, would be put in the depot by the custodian who would 


notify the consignee that the freight was there. The salary of 
P.U.R.1928D. 
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the custodian would be between $25 and $30 per month as com- 
pared with $80 per month paid the present nontelegraph agent, 
effecting a saving to Applicant of $50 to $55 per month. 

The station at Witham would, however, be made a “prepay” 
statien and no collections would be made by the custodian for 
either incoming or outgoing freight, a condition which has caused 
no great inconvenience at other similar stations where custodians 
have been installed. A telephone, affording free communication 
with the two nearest agency stations on Applicant’s line, will 
be maintained in the depot at Witham and patrons will have 
free access to said telephone to transact business with the Ap- 
plicant company during the hours in which the custodian will 
be in charge. The testimony further shows that the custodian 
will be on active duty as many hours, and perhaps more, than 
the present nontelegraph agent is required to be on duty. 

In cases of shipments of livestock from the station at Witham, 
when the shipper desires to accompany the shipment, Applicant’s 
witness, Mr. Rice, testified the billing of the shipment would be 
done by telephone communication with the nearest agency station 
on the ronte, as in the case of |. ¢. 1. shipments, and that the 
train crew would be instructed to carry the shipper as far as 
the next agency station where the shipper would receive a con- 
tract, or freight passage for a caretaker to go with the waybill 
for his shipment. 

Applicant also introduced evidence to the effect that the gross 
earnings of the company at the station of Witham during the 
year 1927 amounted to only $1,492.07 from all sources, and this 
evidence was not seriously contradicted by protestants. Con- 
sidering that amount with the evidence as to the salary paid the 
present nontelegraph agent, which was $80 per month, it ap- 
pears the salary paid the nontelegraph agent alone comes within 
$500 of consuming all of the revenues derived at that station, 
without any consideration of other expenses it is reasonable to 
assume the company must bear in connection with the main- 
tenance of an agency station of any nature. 

The obvious purpose of the Applicant company in the present 


instance is to effect some saving and more nearly keep the ex- 
P.U.R.1928D. 
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penses of the station at Witham in proportion to the revenue 
received there. 

[1] On the other hand, there is no more fundamental principle 
advanced by protestants than that the citizens in and near 
Witham are entitled to a service rendered by Applicant com- 
pany commensurate with the amount of business offered, and 
none more seriously considered by this Commission in this and 
similar cases. 

In view of the more detailed showing of the duties of a cus- 
todian, as proposed by Applicant for the station at Witham, 
which was made through Applicant’s witnesses, and the accept- 
ance of the proposed change by the protestants for a trial period 
of four months, it does not appear any great inconvenience will 
be experienced by patrons of the company at Witham in the 
immediate future unless a marked increase in the volume of 
business transacted there is encountered. 

Taking into consideration all the material facts presented at 
this hearing, and giving weight to the acceptance of the proposed 
change for a trial period by protestants, the Commission will 
order the substitution of a custodian, as proposed herein, for the 
present nontelegraph agent at the station of Witham, Missouri, 
for a trial period of four months from the effective date of this 
order and at the end of such trial period this order to become 
permanent, unless a showing is made that a material increase in 
the volume of business, of a substantial nature, transacted by 
Applicant at said station has been actually experienced, with 
the further provision that this Commission retain jurisdiction 
of all matters and things herein concerned. 

[2] Pertaining to the request of protestants that they, or their 
attorney, by order of this Commission, be permitted to inspect 
the books of Applicant company relating to the amount and 
nature of business transacted at the station at Witham, it is the 
opinion of this Commission that it is without authority to grant 
the request made herein. Section 10461 R. S. Mo. 1919, relat- 
ing to the system of accounts and access to the accounts of rail- 
road corporations under the jurisdiction of the Commission, 
reads in part as follows: 


“The Commission shall at all times have access to all accounts, 
P.U.R.1928D. 
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records, and memoranda kept by railroad and street railroad 
corporations and common carriers, and may designate any of 
its officers or employees, who shall thereupon have authority 
under the orde: of +he Commission to inspect and examine any 
and all accounts, records, and memoranda kept by such cor- 
porations.”’ 

It will be seen that part of § 10461 specifically limits access 
to those accounts to the Commission itself or its officers or em- 
ployees and no other provision in the Public Service Commis- 
sion Law may, in the opinion of the Commission, be construed 
as extending that power to the point where it may be delegated 
to others than those specified. That part of the request of pro- 
testants must, therefore, be denied. 


Brown, Chairman, Ing, Calfee, Commissioners, concur; Por- 
ter, Hutchison, Commissioners, absent. 





NEBRASKA STATE RAILWAY COMMISSION, 


RE LINCOLN TELEPHONE & TELEGRAPH COM- 
PANY. 


{Application No. 7130.] 


Service — Abandonment — Local telephone exchange. 

1. The approval of the Commission of the abandonment of a local 
telephone exchange depends on the assurance obtained that the com- 
munity will be given equally good or better service regardless of the 
closing of the exchange, p. 394. 

Service — Telephones — Free interexchange. 

2. No change in the telephone service between two communities 
having free interexchange can be made by a company without the per- 
mission of the Commission, p. 395. 

Commissions — Jurisdiction — Managerial questions — Telephone 
employee. 

3. The matter of furnishing employment for a telephone operator 
is a managerial problem over which the Commission has no jurisdic- 
tion, p. 396. 


{March 29, 1928.] 
P.U.R.1928D. 
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AppiicaTion of a telephone utility for authority to discon- 
tinue a local exchange; approved. 

Appearances: J. H. Agee, General Manager, Lincoln, W. E. 
Bell, Commercial Superintendent, Lincoln, L. P. Young, Dis- 
trict Manager, Hastings, R. B. O’Jera, Local Manager, Hast- 
ings, and T. S. Burr, Combination Manager, Hastings, for the 
applicant; none, for the protestants. 


Miller, Commissioner: This case came on for hearing by 
the filing of application on the part of the Lincoln Telephone & 
Telegraph Company, (February 6, 1928) asking for authority © 
to abandon its telephone exchange at Hansen, Nebraska. Hear- 
ing was held after due notice had been given, in the village of 
Manasa on March 20, 1928, which was attended by a very large 
number of the applicant’s subscribers. The basis of this appli- 
cation will be found in Chap. 144 of the Session Laws of Ne- 
braska for 1923, pages 357 and 358, which provides as follows: 

“Section 1, Maintenance and Retention of Existing Telephone | 
Exchange.—A telephone exchange, central office and switchboard 
shall be maintained where there is an existing exchange by one 
or more telephone companies operating more than ten exchanges, 
in every incorporated city or village in the state of Nebraska, 
and no existing exchange, or central office shall be abandoned or 
discontinued by any company or removed to another city or vil- 
lage except by the written consent of at least 60 per cent of the 
subscribers or patrons who had rental or exchange service con- 
tracts with said company at a date six months before the circula- 
tion of any such petition, and until said petition has been pre- 
sented to the State Railway Commission with the proper number 
of signers and upon a hearing the said Railway Commission is- 
sues a report, finding, decision, or order permitting such discon- 
tinuance or abandonment. (Approved April 18, 1923).” 

The applicant company operates more than ten exchanges in 
the state, among others the exchange at Hansen. 

Testimony at the hearing showed that applicant company is 
now operating its Hansen exchange (149) company owned 
stations, of which number (14) are town subscribers and 134 


are rural subscribers and one pay station. Attached to the ap- 
P.U.R.1928D. 
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plication filed in the case was a petition signed by 70 per cent 
of the Hansen subscribers giving their consent to the proposed 
discontinuance of the said exchange and their willingness to 
accept Hastings service, which would be furnished from the 
Hastings exchange. It was the general understanding when the 
petition was circulated that there were two provisions of im- 
portance and they were: 

First: That there would be no increase in its rates, and that 
the present chief operator at Hansen would be taken care of as 
to her future employment. The evidence showed further, that 
the total revenue from the Hansen exchange lacked $341.01 in 
1926 of meeting the actual operating expense, not including any 
return on the investment; and likewise lacked $692.79 of meet- 
ing operating expenses for the year 1927; and for the month of 
January, 1928, the revenues were short $73.19 of meeting the 
actual expense. 

Testimony of the commercial superintendent was to the effect 
that by abandoning the exchange it would mean an annual sav- 
ing of about $800 in operating expenses per year, these items 
being made up of operators’ wages, rent, heat, and light, and 
such other expenses as maintain a central office. 

The general manager of the company explained that the dis- 
continuance of the Hansen exchange should result in better tele- 
phone service to the Hansen community and by reason of the 
fact that they would cut-in directly upon the switchboard in the 
city of Hastings, making available to the Hansen subscribers 
telephone communication to the 4600 subscribers on the Hastings 
exchange without having to go to the trouble of going through 
a central in Hansen. 

[1] The Commission has had a considerable number of similar 
applications before it in the past year. The fact cannot be dis- 
puted that not only this applicant company, but other telephone 
companies in Nebraska, have been and are now operating ex- 
changes which are too small to stand on their own feet, so far 
as paving operating expenses and giving the owners a return on 
the investment. In all instances where applications have been 


made to discontinue or abandon such exchanges, the Commission 


has been vitally interested in obtaining assurance that the com- 
P.U.R.1928D. 
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munity affected would be assured of equally good or better tele- 
phone service, regardless of the closing of the exchange, and in 
the present case it is apparent from the testimony not only of 
the applicant company, but of the Hansen subscribers who were 
present at the hearing, that their telephone service will actually 
be improved by the proposed change. 

There were a number of the subscribers who were very anxious 
to be assured that present free service between Hansen and the 
exchanges at Doniphan would be retained. 

The testimony shows that the Doniphan exchange is owned 
by the Hamilton County Farmers Telephone Association and 
that under some contractual agreement the Lincoln Company and 
the Hamilton County Company have furnished free interchange 
of service between Hansen and Doniphan for a number of vears. 

The general manager of the applicant company assured the 
subscribers that the Lincoln Company had no intention of dis- 
continuing this free service at the present time. 

[2] It is apparent, however, that no change in the service 
between Doniphan and Hansen could be made by the applicant 
company without permission of this Commission, and the ques- 
tion, therefore, needs no further discussion in this opinion. 

The only rate change which would follow the discontinuance 
of the Hansen exchange, would be a reduction of 25 per cent 
per month for business subscribers, provided the business sub- 
scribers at Hansen will be served on one line. At the present 
time the company has five business phones in Hansen, four of 
whom pay a rate of $3.50 per month, one paying for individual 
line service, $4 per month. Applicant proposes to serve these 
subscribers on one line from the Hastings exchange at a rate of 
$3.25 per month per subscriber. 

The ten-party rate, which includes rural, and likewise includes 
the nine-town residence phones, would be $1.75 per month, the 
same as at present. 

The Commission feels, however, that, considering all of the 
conditions surrounding the operations of small exchanges, the 
abandonment of the Hansen exchange is in line with good busi- 


ness judgment; that the furnishing of service from the Hastings 
P.U.R.1928D. 
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exchange will not be detrimental to the Hansen subscribers; and 
that, therefore, the application will be granted. 

[3] In the matter of furnishing employment for Mrs. Lyle, 
the present chief operator at Hansen, the Commission recog- 
nizes that this is a managerial problem over which it has no 
jurisdiction, but it is the understanding, and was so definitely 
stated at the hearing, that the company would retain the service 
of Mrs. Lyle and no doubt, the applicant company will keep its 
arrangements in regard to this matter. 

The rates applicable to the Hansen subscribers, after being 
cut-on to the Hastings exchange will be as follows: 


Business, six party .........-e0- eo ceccccccccsecccccess $3.25 per month 
Business, ten party .......cccsees Teer TTT eee T 2.25 per month 
Monidenes (rural) tem party ....ccccccsceccscccsscecses 1.75 per month 


These rates will be billed as is customary with the company, 
and the gross and net rate will be continued in full force and 
effect. 

From the facts determined at the said hearing, the Commis- 
sion, therefore, finds that it is for the benefit of the Hansen sub- 
scribers that the present telephone exchange operated at Hansen 
be discontinued and abandoned and that the subscribers be served 
from the applicant’s exchange at the city of Hastings, county of 
Adams, Nebraska, and permission to so abandon said exchange 
will, therefore, be granted. 





NEBRASKA STATE RAILWAY COMMISSION, 


RE INSURANCE REGULATION FOR MOTOR TRANS- 
PORTATION COMPANIES. 
[Resolution No. 102, Supplement No. 2.] 


Automobiles — Protection of passengers — Interstate commerce. 
1. The interstate bus traveler is entitled to as much protection 
and safety from operations as the intrastate bus traveler, p. 397. 


Automobiles — Protection of passengers — Interstate commerce. 

2. Rules of a State Commission having to do with the safety and 
protection of the traveling public by intrastate busses should be simi- 
larly observed by interstate busses whether affecting auto, rail, or foot 
travelers, p. 397. 

P.U.R.1928D. 
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Interstate commerce — Automobiles — Safety restrictions. 

3. The State Commission is obligated under its constitutional and 
statutory grant of power to regulate the safety of operation of inter- 
state busses similarly as it does the safety of operation of intrastate 
busses, p. 397. 


[April 2, 1928.] 


Oprn1on of the Commission in the matter of prescribing gen- 
eral regulations and uniform insurance policy for motor trans- 
portation companies operating in Nebraska. 


Curtiss, Commissioner: In the Commission’s original order 
issued under Resolution No. 102, dated June 30, 1927, P.U.R. 
1927E, 486, and Supplement No. 1 thereto, dated October 6, 
1927, certain rules and regulations were prescribed affecting 
the operation of common carrier busses in Nebraska. 

Tt now comes to the attention of the Commission that there 
are common carrier busses engaged in interstate commerce, oper- 
ating in Nebraska and using the highways of this state. It is 
the Commission’s further understanding that certain of these 
interstate common carriers are not complying with the rules and 
regulations prescribed in such Commission orders. 

[1, 2] It is the opinion of the Commission that such rules 
should be observed by common carrier bus operators, doing an 
interstate business, as well as by intrastate common carriers bus 
operators. The Commission feels that the Nebraska interstate 
bus traveler is entitled to the same protection, from safety of 
operation, that the Nebraska intrastate bus traveler is entitled 
to. The Commission is also of the opinion that the same rules 
having to do with the protection of the Nebraska traveler on 
Nebraska highways, whether pedestrian, user of individual auto- 
mobile, traveler by railroad, or otherwise, is entitled to the same 
protection from interstate busses on Nebraska highways as from 
intrastate busses. It knows of no reason why rules having to 
do with safety and protection of the traveling public, by intra- 
state busses, should not be similarly observed by interstate busses. 

[3] It also feels that under the obligation imposed upon it by 
constitutional grant of power, and statutory grant of power, that 


it is obligated to regulate the safety of operation of interstate 
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busses, similarly as it does tne safety of operation of intrastate 
busses. 

Accordingly, and for these reasons, this order is entered, that 
there may be a definite and certain understanding that the rules 
and regulations set out in the original and supplemental order 
herein, having for their purpose the safety and protection of the 
traveling public, shall be also observed by these operating inter- 
state busses. 





NEW HAMPSHIRE PUBLIC SERVICE COMMISSION, 


RE BELLOWS FALLS CANAL COMPANY. 
[D-1047, Order No. 1936.] 


Water power — Current for foreign consumption — Dam construc- 
tion. 

1. The reconstruction of a dam to an increased capacity for the 
production of additional current which is to be delivered beyond the 
state borders is not for the “public use and benefit” within the mean- 
ing of an act providing for such reconstruction where the Publie Serv- 
ice Commission shall find the same to be for “public use and benefit,” 
unless the state reserves jurisdiction over the total amount of power 
developed, for the purpose of protecting the local state demand, and 
unless there is demand for some additional consumption within the 
state, p. 400. 

Water power — Hydroelectric development — Powers of Commission, 

2. A public service law giving the State Commission control over 
the exportation of hydroelectric energy beyond the state boundary has 
no application to a case where a dam is constructed on a river within 
the state, but the power is generated beyond the state limits, p. 402. 

Water power — Hydroelectric development — Protection of local 
consumption, 

3. Reconstruction of a dam for increased capacity was approved 
where the petitioner, a foreign corporation, stipulated that it would sub- 
mit to the jurisdiction of the local Commission as to the amount of 
electricity generated in an adjoining state by the water diverted within 
the state, and should be delivered to the local public and the terms 
upon which it should be furnished, p. 403. 


[September 1, 1927.] 


Petition by a hydroelectric canal company for permission 
to reconstruct a dam for additional capacity; construction ap- 


proved in accordance with opinion. 
P.U.R.1928D. 
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Appearances: Philip H. Faulkner and F. J. Dunn, for the 
petitioner; Orville E. Cain, for the town of Walpole; Robert 
W. Upton, for Warren Potter and others; F. C. Shepherd, for 
the Boston & Maine Railroad; E. S. French, for the Cheshire 
Bridge Corporation and the Springfield Terminal Railway Com- 
pany; John W. Childs, for the State Highway Department; 
Mayland H. Morse, for the state of New Hampshire; Howard 
W. Hamlin, for landowners in Charlestown. 


Gunnison, Chairman: This is a petition by the Bellows 
Falls Canal Company asking that the New Hampshire Public 
Service Commission make an order finding that it will be of 
public use and benefit to permit it to reconstruct its dam across 
the Connecticut river between the town of Walpole, in the state 
of New Hampshire, and the village of Bellows Falls, in the 
town of Rockingham and state of Vermont, the reconstructed 
dam, including flashboards, to be 11 feet higher than the present 
dam, including flashboards. The proceeding is brought under 
§§ 31 to 35, inclusive, Chap. 218 of the Public Laws of New 
Hampshire. 

The petition was filed June 29, 1926, and July 27, 1926, 
was fixed for the date of the hearing thereon, of which statutory 
notice was given. At the hearing on the date fixed it developed 
that raising the dam as proposed would affect highways and sew- 
erage in the town of Walpole, highways in the town of Charles- 
town, a bridge owned by the Cheshire Bridge Corporation, also 
in the town of Charlestown, and the rights of way of the Rut- 
land Railroad and the Boston & Maine Railroad. The statute 
does not permit a dam to be erected which will flow out a 
highway which a town must keep in repair. Accordingly, after 
the introduction of some testimony by the petitioner outlining 
the propesed redevelopment of its water privilege, the hearing 
was adjourned to a date to be fixed in order that the petitioner 
might have an opportunity to come to an agreement with said 
towns. 

The next hearing was held at Concord on July 12, 1927, at 
which it was in evidence that the petitioner had come to satis- 


factory terms with the town of Walpole, the towa of Charles 
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town, the state highway department, the Cheshire Bridge Cor- 
poration, and the said railroads, and copies of these agreements 
were filed with the Commission. 

Up to this point, the evidence in the case had been confined 
almost entirely to the proposed changes the company contemplat- 
ed making in its water development and how much these changes 
would increase the amount of electricity it could generate at its 
power house in Bellows Falls. No specific testimony as to the 
uses to be made of the increased electricity was introduced. 

[1] Since the electricity was to be generated wholly in the 
state of Vermont by a foreign corporation, the Bellows Falls 
Canal Company being incorporated under the laws of Vermont, 
and since there was no evidence that any of this electricity was 
tc be delivered in New Hampshire by the petitioner, the Com- 
mission raised the question as to its authority under the law to 
find that it could be of “public use and benefit” for the height 
of the dam to be increased for the reason that the state of New 
Hampshire would not necessarily get the benefit of any of the 
electricity resulting from the proposed increase. 

It is not reasonable to expect the state of New Hampshire to 
grant the right of eminent domain to a foreign corporation to 
do something from which its citizens are to be in no way bene- 
fited. 

The company not being prepared to meet this new phase of 
the case, it was agreed by all parties in interest that the hearing 
might be continued to a date to be fixed, at which time further 
evidence might be introduced as to the use to be made in New 
Hampshire of the electricity under consideration, and parties 
were invited to submit briefs upon the meaning of the statutory 
use of the words “public use and benefit.” 

The date subsequently set for what proved to be the final hear- 
ing was July 27, 1927. At this hearing, a very able brief on 
the construction of the New Hampshire statute in question was 
submitted by counsel for the petitioner. Many authorities were 
cited, among them being several leading cases decided by the 
New Hampshire supreme court. These decisions were to the 
effect that the construction of a dam upon a stream in a state 


for the purpose of generating electricity to furnish power to an 
P.U.R.1928D. 
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industry, or to the publie generally, in that state is for the pub 
lic use and benefit. This is also true even though the surplus 
electricity so generated is used in other states. But the attorney 
stated in his brief: “It is not suggested that the state may not 
require that all the electric power generated in New Hampshire 
and needed for use within the state be devoted to such use be- 
fore any is exported. Such requirement is probably within the 
power of the state to conserve its natural resources.” 

Applying this construction of the statute to the facts of the 
ease in hand, the Commission, after receiving further evidence 
cn the use to be made of the electricity generated by the recon- 
struction of the dam between Walpole and Bellows Falls, was 
still in doubt as to its legal right to make a finding that this 
reconstruction would be of public use and benefit. 

The facts found from the testimony of witnesses for the peti- 
tioner are as follows: The Bellows Falls Canal Company, 
which is a Vermont corporation, has maintained a dam across 
the Connecticut river between Walpole, New Hampshire, and 
Bellows Falls, Vermont, for a great many years. The water 
passing through a canal leading from the dam on the Vermont 
side of the river was sold for power to a grist mill and paper 
mills along the canal. Ninety per cent of the available power 
from this dam was disposed of in this way. Recently, these 
paper mills have been abandoned, and the Bellows Falls Canal 
Company proposes now to very materially increase its power by 
reconstructing the old dam, the top of the flashboards on the new 
dam to be 11 feet higher than the top of the flashboards on the 
present dam, and by enlarging its canal. The great increase in 
power will come by increasing the carrying capacity of the canal 
from 4,000 second feet to 9,000 second feet. It is proposed 
to convert the water power into electrical energy at a power 
station to be located at the foot of the canal. The plan is to 
sell and deliver this electricity in Vermont and Massachusetts, 
to electric utilities furnishing electrical energy to the public in 
New Hampshire, Massachusetts, and Vermont. These utility 
companies, and the Bellows Falls Canal Company comprising 
what is known as the New England Power System, are com- 


monly owned, and are under the same general management. 
P.U.R.1928D. 26 
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Thus it will be seen that under the present plans a substantial 
part of the electricity under consideration will eventually find 
its way into New Hampshire in the manner outlined, but the 
exact amount cannot be determined. This electricity will, to 
some extent, be used by practically all the electric utilities in 
the southern part of New Hampshire. The annual output of 
these utilities in New Hampshire has increased from 6,000,000 
kilowatt hours in 1915 to 35,000,000 kilowatt hours in 1926, 
which shows that the use of electricity in New Hampshire, as 
elsewhere, is on the increase. From this, it follows that there 
will be, in all probability, a demand for additional electricity 
in this state in the future, and that it is in the public interest 
to permit further hydroelectric development to meet this de- 
mand. 

It is further in evidence that raising the height of the water 
as proposed will flow some very valuable farm lands in New 
Hampshire, but that the landowners can be compensated in mon- 
ey for the damages done them. The company has settled with 
a large proportion of the landowners, but there remains a con- 
siderable number of them with whom it has not been able to 
settle. As between these landowners and the company, it is 
largely a matter of price, which is not an issue in these proceed- 
ings. 

We find that it is for the public use and benefit that the height 
of the dam be increased by flashboards as proposed by the peti- 
tioner, provided the state has jurisdiction over the amount of 
power developed at this dam that shall be delivered for use in 
New Hampshire, and the terms upon which it shall be furnished 
to the public in New Hampshire. 

[2] It was suggested at the hearing that the New Hampshire 
Public Service Commission had such authority under § 33, Chap. 
240 of the Public Laws of New Hampshire, which reads as 
follows: 

“No corporation engaged in the generation of electrical energy 
by water power shall engage in the business of transmitting 
or conveying the same beyond the confines of the state, unless 
it shall first file notice of its intention so to do with the Public 
P.U.R.1928D. 
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Service Commission and obtain an order of said Commission 
permitting it to engage in such business.” 

Upon a careful reading of this statute, it is apparent that it 
has no application to the present case for the reason that none 
of the electricity produced from water at this dam is generated 
in New Hampshire but is generated in Vermont. It cannot, 
therefore, be exported from New Hampshire. 

It also appears that the Bellows Falls Canal Company does 
not intend to deliver any of this electricity in New Hampshire, 
but intends to deliver it to utility companies in Vermont and 
Massachusetts, who in turn will transmit some of it into New 
Hampshire to supply their New Hampshire customers. The 
Bellows Falls Canal Company, therefore, will not be a New 
Hampshire public utility. Being a foreign corporation, and not 
being a public utility in this state, this Commission under the 
law has no jurisdiction over it and it could, therefore, without 
the permission of this Commission, if it were so disposed, cease 
delivering any current to these companies operating as public 
utilities in this state, or it could charge these utilities such an 
excessively high price for the electricity that it furnished them 
that the consumers in New Hampshire would have to pay an 
unreasonable rate. 

[3] To overcome this objection, the Bellows Falls Canal Com- 
pany entered into an agreement and stipulation submitting it- 
self to the jurisdiction of this Commission as to the amount of 
electricity so generated that it should deliver in New Hamp- 
shire and as to the reasonableness of the terms upon which it 
should be delivered. It also agreed that this might be inserted 
as a condition in the order of the Commission to be issued find- 
ing that it is for the public use and benefit that the top of the 
flashboards on the new dam be 11 feet higher than the top of 
the flashboards on the existing dam. The stipulation is as fol- 
lows: 

Whereas, the Bellows Falls Canal Company has heretofore, to 
wit, on the 28th day of June, 1926, petitioned the New Hamp- 
shire Public Service Commission for authority to raise the level 
of the water at the dam of the company at Walpole, New Hamp- 


shire, to elevation 113 in its Bellows Falls datum; and 
P.U.R.1928D. 
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Whereas, the electricity to be generated by said company may 
be generated without the limits of the state of New Hampshire; 
end 

Whereas, said company desires to irrevocably evidence its will- 
ingness to perpetually deliver in New Hampshire electricity in 
such amount of the total electricity which is from time to time 
generated by virtue of the raising and holding of the waters by 
said dam as may hereafter be required by the New Hampshire 
Public Service Commission ; 

Now, therefore, the Bellows Falls Canal Company hereby 
stipulates and agrees with the state of New Hampshire that in 
consideration of permission being granted to said company by 
said New Hampshire Public Service Commission to raise the 
elevation of the water as aforesaid, said company will deliver elec- 
tricity in New Hampshire for use within that state in such 
amount of the total electricity which is from time to time gener- 
ated by virtue of the raising and holding of the waters by the dam 
as shall be ordered by said Commission and under such reasonable 
regulations as to rates and service as may be from time to time 
determined by the Commission. 

It is further agreed that this agreement shall bind and inure 
to the benefit of the successors and assigns of the Bellows Falls 
Canal Company. 

In witness whereof, Bellows Falls Canal Company has here 
unto caused its name to be signed and its corporate seal to be 
hereunto affixed by its proper officers heretofore duly authorized 
this 23rd day of August, 1927. 

Bellows Falls Canal Company, 
By H. I. Harriman, Pres’t. 


In view of this stipulation and what has been said as to the use 
in New Hampshire to which the electricity generated at this 
Jevelopment is to be put as well as the present and probable 
future demand for additional electricity in New Hampshire, we 
find that the reconstruction of this dam, raising its elevation 11. 
feet above the present dam, as set forth in the petition, will be 
of public use and benefit. 


Storrs and Brown, Commissioners, concurred, 
P.U.R.1928D. 
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NEW JERSEY BOARD OF PUBLIC UTILITY COMMISSIONERS. 


EDWARD S. PATERSON 
v 


ELIZABETHTOWN CONSOLIDATED GAS COMPANY. 


Service — Extension — Refund of deposit — Combining extensions. 
The cost and revenue received from two gas main extensions were 
combined in computing refunds where one of the mains could not be 
extended further and the company would probably not receive any addi- 
tional revenue unless a house was built on a particular lot. 


{March 13, 1928.] 


Apprication for return of gas main extension deposit; order 
requiring refund issued in accordance with opinion. 

Appearances: Edward S. Paterson, appears in own behalf; 
John Kean, for Elizabethtown Consolidated Gas Company. 


By the Board: On January 26, 1928, an informal complaint 
was received from Mr. Paterson, stating that the Elizabethtown 
Consolidated Gas Company refused to refund a deposit of $85 
made in connection with a gas main extension on Martin street, 
Roselle, New Jersey. 

Investigation of this complaint was made by an inspector of 
the Board and in a report dated January 26, 1928, it was shown 
that the deposit was made in accordance with Plan “A” of the 
rules recommended by the Board and no refund was due at this 
time as the company has not obtained any additional revenue 
from the extension. 

About two years after the extension was installed for Mr. 
Paterson the main was continued northward on Martin street 
to Wheatsheaf Road, a distance of 325 feet and three houses 
were connected to it. In view of this additional revenue Mr. 
Paterson requested the company to return the deposit paid by 
him. 

In the inspector’s report, in view of the fact that there is 
only one vacant lot along the line of the original extension and 
no further extensions can be made to the main on Martin street, 
it was recommended that the two extensions be considered as 


one and the deposit be returned when the total annual revenue 
P.U.R.1928D. 
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from both extensions is equal to 50 per cent of the cost of both 
extensions. Mr. Paterson, however, objected to this reeommenda- 
tion and the matter was set down for hearing. 

A hearing was held in Newark on March 1st and testimony 
submitted showed that the further extension of the main on Mar- 
tin street was made because the street was to be paved, and not 
because of the revenue received from the three houses which 
were supplied from the second extension. 

The estimated cost of the extension to serve Mr. Paterson’s 
residence was $145 and the estimated annual revenue from the 
extension was $30. In accordance with the rules recommended 
by the Board a deposit of $85 was required. The actual revenue 
received from the extension during the first two years amounted 
to $36.72, so that no refunds were made by the company. There 
is only one vacant lot along the line of this extension, so that 
no refunds can be made unless a house is erected on this lot, 
cr additional revenue received from the complainant. Along 
the line of the second extension, however, there are a number of 
vacant lots, so that the probability of obtaining additional rev- 
enue is greatér than from the first extension. 

Ordinarily it is not practical to combine the cost and revenue 
received from two extensions in computing refunds. However, 
the main on Martin street cannot be extended further and the 
company will probably not receive any additional revenue from 
the first extension unless a house is built on one particular lot. 
It, therefore, appears reasonable to consider these two extensions 
as one, combining the cost and revenue. The company should 
refund the deposit when the total revenue received from the two 
extensions on Martin street, between West Fifth avenue and 
Wheatsheaf road is equal to 50 per cent on the cost of the com- 
bined extension. 

The Board will issue an order requiring the refund to be 
made when the annual revenue received from the two extensions 


is equal to 50 per cent of the cost of installing the main, 
P.U.R.1928D. 
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NEW JERSEY BOARD OF PUBLIC UTILITY COMMISSIONERS. 


ATLANTIC CITY ELECTRIC COMPANY 
v. 


SOUTH JERSEY POWER & LIGHT COMPANY. 


Monopoly and competition — Duty to serve area claimed — Elec- 
tricity. 

1. A company which does not promptly extend service to areas 
claimed by it should not stand in the way of an entrance into such 
territory by another company willing to make the extension immediate- 
ly, p. 409. 

Monopoly and competition — Restrictions — Unauthorized extension 
of service. 

2. Construction of service extensions beyond the limits set by the 
Commission without any application for modification of such restric- 
tion is unlawful, notwithstanding the fact that the company having 
authority over such area is unready or unwilling to furnish service, 
p. 409. 

Monopoly and competition — Modification of previous restriction — 
Electricity. 

3. The proper method to be pursued by the company wishing to 
extend service beyond the limits set by the Commission into territory 
where the utility authorized to serve is unready or unwilling to do so 
is to apply to the Commission for modification of its previous decision, 
p. 409. 

Monopoly and competition — Approval of unauthorized extension — 
Inadequate existing service. 

4. Approval was granted for the completion and operation of un- 
authorized extensions of service by a company beyond the limits set 
by the Commission into territory where the existing utility was un- 
willing or unable to serve, such approval being limited to the practical 
extent of the actual construction and no further, in view of the ex- 
pense and loss that would accrue to the utility ratepayers if the poles 
and other equipment were ordered to be removed, p. 409. 


[March 29, 1928.] 


Comptarnt by an electric utility against another for alleged 
unlawful extension of service into unauthorized territory; com- 
plaint sustained but existing construction approved. 

Appearances: Joseph Thompson, M. F. Millikan and G. A, 
Bolte for Atlantic City Electric Company; Emerson L. Richards 
and Vincent de P. Costello for South Jersey Power & Light 
Company; R. C. Oley for Department of Agriculture; G. A. 


Bolte for town of Dorothy, South Vineland Civie Association, 
P.U.R.1928D. 
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East Vineland Civie Association, and Civie Association of 
Pleasantville. 


3y the Board: In this matter the Atlantic City Electric 
Company claimed that the South Jersey Power & Light Com- 
pany had commenced the extension of lines beyond the bound- 
aries set by this Board determining the area to be served by the 
South Jersey Power & Light Company and the borough of Vine- 
land, which matter was covered by a decision of this Board “In 
the matter of Vineland and Landisville Electric Co. v. Electric 
Co. of New Jersey (12 N. J. P. U. C. R. 394, P.U.R.1926D, 
723) in re complaints as to territory to be served by the respec- 
tive companies,” dated June 17, 1926. 

In addition a number of petitions were received numerously 
signed by residents and taxpayers in the township of Weymouth 
and the city of Estel Manor and the communities of Dorothy, 
Risley, and Bearshead, praying the Board to restrain the South 
Jersey Power & Light Company (Landisville Electrie Com- 
pany) from constructing its lines into said township and com- 
munities. The testimony, however, indicated that the petitioners 
were anxious to receive service without respect to what company 
furnished it. 

As a result of the above complaint and petitions, telegrams, 
followed by letters, were sent on November 29, 1927, to the 
South Jersey Power & Light Company and to the Atlantic City 
Electric Company, stating that the Board desired all construc- 
tion in this territory stopped pending hearing and determination 
by the Board, and fixing Monday, December 5, 1927, at the 
Court House, Camden, as the time and place where the Board 
would take the matter up for consideration. At the hearing,’ 
which was continued in Atlantic City on December 19, 1927 
and January 27, 1928, it developed that the South Jersey Power 
& Light Company had set a large number of poles along most 
of the route from Milmay, which is on the extreme southeastern 
border of the territory allotted to the South Jersey Power & 
Light Company, in a generally southeasterly direction to and 
through Dorothy and about half way to Risley. No wires had 


been strung. The South Jersey Power & Light Company had 
P.U.R.1928D. 
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also extended a line northwesterly from Vineland through 
Pleasantville toward Malaga, extending approximately two miles 
beyond the boundary fixed in the Board’s decision. 

The Atlantic City Electric Company alleged that the decision 
of the Board of June 17, 1926, supra, barring that company 
from constructing plant or furnishing service within a certain 
area had the effect also of requiring the South Jersey Power & 
Light Company to restrict its activities to the area from which 
the Atlantic City Electric Company had been barred, and that 
the construction of lines by the South Jersey Power & Light 
Company beyond Milmay to the southeast was a violation of 
the Board’s decision and order, as was also the construction by 
the South Jersey Power & Light Company of lines northward 
along the road toward Malaga. 

The Atlantic City Electric Company submitted a map giving 
the boundaries established by the Board in its decision, which 
upon examination appears to be substantially in accordance with 
the terms of the decision. 

[1-4] Testimony of residents of the territory referred to 
shows that various negotiations had been under way with the 
Atlantic City Electric Company commencing considerably more 
than a year ago and that they had finally received a proposition 
which was entirely beyond their power to meet, the inference 
being that the Atlantic City Electric Company was not at all 
anxious to obtain this business. 

The Board is of the opinion that where a company does not 
extend promptly to serve areas claimed by it, it should not stand 
in the way of an entrance into such territory by another com- 
pany willing to make the extension. 

The testimony of the Atlantic City Electric Company and of 
the South Jersey Power & Light Company concerning the terri- 
tory to the southeast of Milmay is conflicting, the South Jersey 
Company contending that the direct route from Milmay goes 
through territory that has prospective customers but that a line 
from Mays Landing, from which point the Atlantie City Elec- 
tric Company would have to begin its construction, would pass 
through a very considerable section of wilderness and that the 
cost of construction from Mays Landing would be greater than 


if run from Milmay. 
P.U.R.1928D. 
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Under all the circumstances and in view of the conclusions 
arrived at herein, the Board will not attempt to determine the 
relative economy or cost of service from the two different direc- 
tions. New roads are being built from time to time and many 
changes have occurred in the entire area concerned and condi- 
tions a year or two from now might be quite different from those 
existing at the present time. It was brought out that if not 
actually delinquent, the Atlantic City Electric Company had at 
least been deliberate in determining whether or not to make the 
extensions called for, while the South Jersey Power & Light Com- 
pany had been actively engaged in making any extensions which 
it thought might be justified. 

With reference to the quality of the light, so far as it is af- 
fected by drop in voltage, that is a matter of service which must 
be brought to the standards required by the Board’s rules, in- 
dependent of any other matter. 

Testimony for the South Jersey Power & Light Company was 
to the effect that these extensions would be run and service fur- 
nished without any special conditions. 

The Board, therefore, finds and determines: 

1. That the decision of June 17, 1926, supra, was intended 
(a) to restrict the Atlantic City Electric Company or the Elec- 
trie Company of New Jersey from constructing lines or furnish- 
ing service within the area described in said decision; and (b) 
it was further the intent of that decision to restrict the opera- 
tions of the South Jersey Power & Light Company to the area 
within the boundary described in the decision. The effect of 
this would be to give the Atlantic City Electrie Company a free 
hand to construct its lines and furnish service in any part of the 
territory: outside of the boundaries referred to in so far as any — 
conflict with the South Jersey Power & Light Company was 
concerned. The Board will, however, not protect a company in 
its attempt to reserve territory unless said company is ready and 
willing to furnish service to customers in that territory within 
a reasonable time and under reasonable comlitions as. to charac- 
ter of service and cost. Extension beyond the limits set by the 
Board in this case was unlawful. The proper method to be pur- 
sued by the South Jersey Company was to apply to the Board 


for a modification of its previous decision. 
P.U.R.1928D. 
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2. The Board, however, is confronted with a condition which 
has arisen because of the delay on the part of the Atlantie City 
Company in covering the area definitely set aside for that com- 
pany and as poles have been set over the greater part of the 
line to serve Dorothy and Risley to the southeast, and to Pleasant- 
ville to the northwest, no good purpose would be served by re- 
quiring their removal, because loss resulting from such forced 
removal would ultimately be met in some manner by the custom- 
ers of the company. The South Jersey Power & Light Com- 
pany will be allowed to complete the line as far south as Risley, 
and no further, and will also be allowed to complete its line to 
Pleasantville, and no further north. No extensions are to be 
made to either one of these lines excepting for the service of the 
communities known as Dorothy and Risley, and Pleasantville. 
Applicants for service in Twin Lakes, Bearshead, and Estel 
Manor may be served by the Atlantic City Electric Company. 

8. That the character of the service supplied by the South Jer- 
sey Power & Light Company must be in accordance with the 
Board’s rules and regulations and wherever it falls below such 
standards it must without delay be brought to such standards. 
Any work involved in bringing this about must be fully complet- 
ed by not later than June 1, 1928. 





NEW YORK DEPARTMENT OF PUBLIC SERVICE. 
METROPOLITAN DIVISION. (TRANSIT COMMISSION.) 


RE GEORGE ADAMS LUMBER COMPANY, INCORPO- 
RATED. 
[Case No. 2881.] 


GEORGE ADAMS LUMBER COMPANY, INCORPO- 
RATED 
Vv. 
LONG ISLAND RAILROAD COMPANY. 
[Case No. 4370.] 


Contract — Commission power to construe — Spur track agreement. 
1. The Commission cannot act as a judicial body in determining 
P.U.R.1928D. 
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the rights of parties to a side track agreement already entered into 
between the shipper and the carrier, where the Commission’s powers 
are restricted to the fixing of reasonable returns, in the absence of a 
contract, p. 417. 

Contract — Electrification of siding — Construction, 

2. The Commission cannot pass upon the matter of expense be- 
tween the parties for the electrification of a siding in the absence of 
any express stipulation in the contract, p. 418. 

Service — Jurisdiction of Commission — Service pending legal dis- 
pute, 

3. The Commission has the jurisdiction to enforce the rendition of 
service by a carrier upon a siding pending the settlement in a court 
of competent jurisdiction of a dispute as to the expense of electrifica- 
tion, p. 418. 


[April 5, 1928.] 

Petition by a lumber shipper for order requiring a carrier 
to provide upon its own property switching service to a side 
track and for payment of the cost of electrifying the same; peti- 
tion dismissed for lack of jurisdiction. 

Appearances: Clarence M. Lewis, Counsel for the Transit 
Commission; Louis Cohen, Assistant Counsel for the Transit 
Commission; Joseph F. Keany, General Solicitor for the Long 
Island Railroad Company, by L. J. Carruthers, of counsel; 
Davies, Auerbach & Cornell, Attorneys for the George Adams 
Lumber Company, Inc., by Charles E. Hotchkiss, and H. C. Me- 
Collom, of counsel; George A. Bahr, Secretary of the Lond Is- 
land Dealers Association, Mineola, Long Island. 


Van Namee, Commissioner: 


General Statement. 

The George Adams Lumber Company, Inc., petitioned the 
Transit Commission and the Public Service Commission for an 
order requiring Long Island Railroad Company to operate a 
sidetrack and switch connection upon its property and to con- 
struct and maintain a proper connection thereto with its line of 
railroad; to fix the terms of an agreement respecting such side- 
track and switches; and further, to determine that the expense 
of electrification of such switch connection and sidetrack shall 


be paid by the Long Island Railroad Company. 


The petitions were framed under § 27 of the Public Service 
P.U.R.1928D. 
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Commission Law and other applicable provisions of law; and 
were filed with both Commissions because petitioner’s property 
is so located as to be in part within the jurisdiction of each 
Commission. 

The petitioner is engaged in the lumber and building material 
business, at Inwood, having two yards immediately adjacent, on 
the north, to the Far Rockaway branch of the Long Island Rail- 
road Company. These two yards are separated from each other 
by MeNeil avenue, through the center of which runs the divid- 
ing line between the counties of Queens and Nassau. There 
are two switch connections running from the railroad company’s 
line, one into each of the petitioner’s yards. In the westerly 
yard the petitioner has one siding, and in the easterly yard two 
sidings. It is unnecessary to discuss in detail the nature and 
location of the yards, switch connections, and sidetracks, inas- 
much as they are fully shown in the record. 

As shown by the maps annexed to the standard agreements 
(Exhibits 2 and 3), a portion of the switches and sidings are up- 
on the property of the railroad company, the remainder upon 
property of petitioner. The record is not clear as to who paid 
the cost of installation. It does appear, in respect of the easterly 
switch and the two easterly sidings, that petitioner (or its prede- 
cessors in title) and the respondent each paid for work upon its 
own property. In respect of the westerly switch and siding, 
which were built many years ago, it is not clear who paid the 
cost. The important fact is that all switches and sidings were 
installed under agreements which must have been satisfactory 
to the parties, are now in existence and operation, and connect 
the railroad line with petitioner’s yards and enable the railroad 
to complete delivery to petitioner. 

The answer of the railroad company contains the following: 

“Admits that the sidetracks and switch connections serving 
the petitioner’s property, plant, and yards are reasonably prac- 
tical and can be maintained with safety, and that they are now 
operated practically and safely, and that the business of the 
petitioner thereon is sufficient to justify the same.” 

According to petitioner’s records, it received from the railroad 
company during the year ended July 1, 1927, approximately 
P.U.R.1928D. : 
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15,000 tones of freight, and paid to the railroad company ap- 
proximately $97,000. Petitioner’s freight handled by the re- 
spondent was shown to be some 533 cars per annum. Appar- 
ently the total amounts paid by the petitioner for said year in- 
cluded some demurrage and other charges. It would appear that 
the respondent received for itself approximately $20,000, dur- 
ing the year in question, from the total payments made by peti- 
tioner to respondent for the charges of itself and its connecting 
carriers. 

The railroad company has been engaged in the electrification 
of various lines and approaches of its railroad for some years, 
and apparently intends to continue such electrification program, 
both within and without the city. 

By Chapter 901 of the Laws of 1923, § 53-a was added to 
the Public Service Commission Law. This statute has been com- 
monly referred to as the Kaufmann Act. It provided, in effect, 
that all railroads operating within the limits of the city of New 
York must be operated by electricity to be generated, transmitted 
and used in a manner to be approved by the Public Service Com- 
mission. A ‘Federal Statutory Court in Staten Island Rapid 
Transit R. Co. v. Public Service Commission, 16 F. (2d) 313, 
held such § 53-a to be invalid. 

The railroad company has requested owners of side tracks 
and switch connections to pay the cost of electrifying such con- 
nections, and has mentioned the requirements of the Kaufmann 
Act within the city, but it should also be said that the railroad 
company was changing and has continued to change its motive 
power independent of the requirements of § 53-a, Public Service 
Commission Law. 

On October 11, 1926, the Long Island Railroad Company noti- 
fied petitioner by letter that it expected it (petitioner) to pay 
the entire estimated cost of electrification of the switches and 
sidetracks in question. 


Joint Hearings in This Proceeding. 
The property of petitioner, being located partly within and 
partly without the city, the present proceeding is within the 


jurisdiction of both the Publie Service Commission and the 
P.U.R.1928D. 
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Transit Commission. Therefore, a joint hearing was entered 
upon pursuant to orders that the Commissions would jointly hear 
and jointly determine the action to be taken upon such petition. 
There were three other proceedings brought by. others similarly 
situated, on which hearings were not held until the present pro- 
ceeding could be heard and determined. 


Agreement between Parties. 

The George Adams Lumber Company, Inc., and the Long Is- 
land Railroad Company executed some time since the standard 
form of agreement relative to the switches and sidetracks which 
were thereupon constructed. 

One of the clauses in such standard form of agreement reads: 

“The industry agrees that the railroad company shall relocate, 
readjust, or add to said sidetracks and switch connections if and 
when the same is made necessary by the opening or change in the 
line, grade, or use of any public street or highway across, along, 
or in the vicinity thereof, or by any change in the grade, location, 
or use of the tracks or other structures of the railroad company 
at or about the point of connection, and to repay to the railroad 
company the actual cost of such relocation, readjustment, or ad- 
ditions plus 15 per cent, for organization, accounting, and use 
of hand-tools. . . .” 

As we have said, the railroad company sent a letter to peti- 
tioner under date of October 11, 1926, which contained, among 
other things, the following: 

“The Long Island Railroad electrification program under the 
Kaufmann Act, which has been approved by the Public Service 
Commission, requires the substitution of electrical operation for 
steam within the city limits. 

“In order that the railroad company may serve your siding, 
it will be necessary for you to have it electrified.” 

The inference from. this seemed to be that unless the industry 
paid the cost of electrification, service would be discontinued. 

With other shippers similarly situated, petitioner organized 
the Side-Track Owners Committee of an existing organization 
known as the Long Island Dealers Association. This committee 


negotiated for some time with the railroad company in an effort 
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to reach an agreement as to who should bear such electrification 
cost. Thereafter, an arrangement was made whereby the cost 
of electrification would be minimized so far as possible; that pay- 
ment by the Side-Track Owners of the estimated cost would be 
regarded as made under protest; and that the amount paid by 
the Side-Track Owners, if finally determined to be properly pay- 
able by the railroad company, would be refunded by the railroad 
company with interest. 


Conclusions. 

Section 27 of the Public Service Commissions Law is entitled 
“Switch and side-track connections; powers of Commission.” 
Subdivision 1 provides that a railroad corporation, upon the ap- 
plication of a shipper, shall construct, maintain, and operate 
switch connections upon reasonable terms and maintain, on its 
own property side track and switch connections wherever reason- 
ably practicable, safe, and there is sufficient business to justify 
the same. (The connections here were apparently made pursu- 
ant to an agreement under this paragraph. ) 

Subdivision 2 provides that if a railroad company shall fail 
to install or é6perate any such switch connection, the facts may 
be presented to the proper Commission and after investigation, 
if the Commission finds that it is safe and practicable to have 
a connection, and that there is sufficient business to justify the 
construction and maintenance thereof, it may make an order di- 
recting such construction, specifying the reasonable compensa- 
tion to be paid therefor and may in like manner, upon the appli- 
cation of the railroad company order the discontinuance of such 
switch connection. 

Subdivision 3 provides: 

“The Commission shall have power, where in its judgment it 
is reasonably necessary, to make delivery to, or complete delivery 
by a railroad corporation to require such railroad corporation to 
operate upon the property of another a switch or side track, and 
constuct and maintain a proper connection thereto, with its line 
of railroad. Whenever the shipper and the carrier shall be un- 
able to agree as to the terms of agreements respecting such 


switches or side tracks, whether on the property of the railroad 
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corporation or of another, and such connections, made between 
a railroad corporation and the owner or occupant of any prem- 
ises served or to be served by such switch, or sidetrack, or con- 
nection, the same shall be subject to the approval of the Com- 
mission.” 

Under this section petitioners pray that the Commissions de- 
termine whether it is practicable for the railroad company to 
serve the petitioner’s yards other than by electrification of its 
switch connections and sidetracks; that in the event the Com- 
mission shall determine electrification essential to continued 
service, the railroad company be directed to proceed therewith 
at its own expense, and further pray that the Commissions fix 
the terms of the agreement respecting the sidetracks and 
switches. 

This Commission has only such powers as are conferred upon 
it by statute. The statute gives the Commission power to direct 
the construction and maintenance of a side track where no such 
side track exists or is connected, and requires the approval of the 
Commission of agreements for such switches or side tracks where 
the shipper and the carrier are unable to agree. 

Here the side track is already constructed and the agreement 
has been reached, so that the only questions presented are: 

1. Who must bear the cost of the electricfication ? and, 

2. May the railroad company cease to serve the shipper if the 
shipper fails to pay such cost? 

[1] Answer to the first question depends upon the interpreta- 
tion of the contract already entered into between the shipper and 
the railroad company. Under the statute the Commission’s func- 
tions are to direct the construction of a side track upon reasonable 
terms where the railroad company refuses to do so, and to fix 
terms of siding agreements where the parties can not agree. A 
contract once having been entered into the Commission can not 
act as a judicial body in determining the rights of the respective 
parties. Adikes v. Long Island R. Co. 165 App. Div. 221, 151 
N. Y. Supp. 49, 53, where the Court said: 

“The provision or (for) withdrawal of the siding is initially 
a matter between the shipper and the carrier, and the interven- 


tion of the Commission is not authorized unless the parties have 
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been unable to agree. Here they did agree, and the company 
proposes to act upon the authority of the agreement. In my 
judgment, the statute does not overlay and nullify the agree- 
ment.” 

[2] The railroad company relies on the paragraph of the 
agreement previously quoted, arguing that the expense of electri- 
fication is made necessary by a change in the use of the tracks, 
the cost of which the shipper is bound to pay. 

This Commission should not attempt to interpret this contract. 
While the contract does not expressly place the cost of electrifica- 
tion upon the shipper, in the absence of such express stipulation, 
the Commission certainly can not pass upon the matter of ex- 
pense as between the parties. 

It is claimed that the railroad company will cease serving the 
industry unless the expenses of electrification are paid by it. 
As to this phase of the proceeding, there is jurisdiction. 

[3] Here there is a side track constructed under agreement 
between the parties connected with the respondent’s railroad, 
and in operation. The railroad company is bound to give serv- 
ice thereon. No sufficient reason for abandonment of service ap- 
pears here. If the railroad company insists that under the con- 
tract the shipper is bound to pay the cost of electrification, its 
remedy would seem to be an action at law for breach of contract, 
or, on the other hand, the shipper might sue to recover back the 
expense of the electrification which it has paid under protest. 

We are of opinion that the proper tribunal for the interpreta- 
tion and enforcement of this contract is a court of competent 
jurisdiction. 


All concur, except Commissioner Pooley, not present. 





OKLAHOMA CORPORATION COMMISSION, 


RE MUNICIPAL GAS COMPANY. 
[Cause No. 8505, Order No. 4178.] 


Certificates of convenience and necessity — Jurisdiction of the Com- 
mission — Revocable permit — Natural gas. 
1. An objection to the granting of a certificate to a natural gas 
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company to apply for a franchise to render service in the municipality 
that the objector, an existing utility, had surrendered its former 
municipal franchise in exchange for a revocable permit, and that the 
Commission was, therefore, without jurisdiction to entertain such an 
application, was overruled, p. 420. 

Monopoly and competition — Reduced rates — Natural gas. 

2. A certificate was granted to a natural gas company to apply 
for a franchise to render service at reduced rates in a municipality 
where an existing utility was charging such rates as necessitated the 
use of other fuels by some residents and where there was evidence of 
widespread popular sentiment favoring such additional service, p. 420. 


[April 19, 1928.] 


Arpuication of a natural gas company for a certificate of 
eonvenience and necessity authorizing it to distribute natural 
gas; approved. 


By the Commission: On the 12th day of February, 1928, 
the Municipal Gas Company, a corporation, of Muskogee, Okla- 
homa, organized and existing under the laws of the state of Okla- 
homa, filed its petition with this Commission under the terms 
and provisions of Chap. 102, Session Laws 1925, and particular- 
ly under §§ 5 and 6 of said chapter, asking that a certificate of 
convenience and necessity be issued, authorizing it to apply to 
the city of Muskogee for a franchise under which it may sell, 
distribute, and supply for both commercial and domestic uses, 
natural gas and electric power and current in the city of Musko- 
gee, Oklahoma, subject to the provisions of any franchise which 
may be granted by the said city of Muskogee. 

Pursuant to the terms and provisions of § 6 of said Chap. 102, 
notice was issued by the Commission and served upon the chief 
executive officer of the city of Muskogee, as well as upon the 
clerk of that city and upon the managing officer of the Oklahoma 
Natural Gas Corporation, and of the Oklahoma Gas & Electric 
Company, holders of the existing franchises for the distribution 
of natural gas for public consumption, and for the distribution 
of electric current for public consumption in the city of Mus- 
kogee. In addition, the Commission required that the notice 
be published at the expense of the petitioner for at least two 
weeks in a newspaper of general circulation in the city of Mus- 


kogee, all of said notices advising the public and those interested 
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that the Commission would on the 6th day of March, 1928, con- 
duct a hearing, as provided by statute, for the purpose of de- 
termining whether or not such certificate should be granted. 
Thereafter the case was continued from time to time, and finally 
set for hearing in the city of Muskogee on March 21, 1928, at 
which time the taking of testimony was commenced and con- 
tinued for two days, whereupon the hearing was adjourned, to 
be finally concluded at the Commission’s court room in the 
Capitol at Oklahoma City on the 29th and 30th days of March, 
1928. 

At the hearing held before the Commission, applicant aban- 
doned that portion of their petition which sought a certificate 
of convenience and necessity authorizing the securing of a fran- 
chise for the distribution and sale of electric current in the city 
of Muskogee, contenting itself with the presentation of that part 
of its petition which seeks a certificate of convenience and neces- 
sity authorizing it to apply for a franchise for the supplying, 
sale, and distribution of natural gas alone, as a public utility. 

[1, 2] The present holder of the existing franchise, to-wit, 
the Oklahoma Natural Gas Corporation, at the commencement 
of the hearing in the city of Muskogee, filed its demurrer to the 
petition of applicant upon the grounds that the petition fails to 
state facts sufficient, if true, to authorize the issuance of the 
certificate prayed for, and for the further reason that it does 
not state facts sufficient to invoke the jurisdiction or considera- 
tion of the Corporation Commission of the state of Oklahoma 
in the premises. This demurrer was overruled by the Commis- 
sion, whereupon the Oklahoma Natural Gas Corporation filed 


its answer or objections to the consideration of the petition of | 


applicants, as well as its objection to the issuance of the certifi- 
cate of convenience and necessity prayed for. The objection of 
the Oklahoma Natural Gas Corporation, summarized, sets forth 
its status as a public utility engaged in the business of produc- 
ing, transmitting, and supplying natural gas for domestic and 
industrial use throughout the state of Oklahoma and in the city 
of Muskogee. It recites the fact that on the 7th day of December, 
1925, its predecessor the Oklahoma Gas & Electric Company 
was issued a revocable permit authorizing it to engage and con- 
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tinue in the business of furnishing gas service as a public utility 
in the city of Muskogee, and that thereupon its predecessor, the 
Oklahoma Gas & Electric Company had surrendered its munic- 
ipal franchise in exchange for said revocable permit so issued, 
and that thereafter, it and its predecessor possessed the right 
and privilege to conduct, until such privilege was revoked accord- 
ing to law, its business of furnishing gas service in the said city 
of Muskogee, Oklahoma, upon the terms and conditions of the 
surrendered franchise, except as to its period of duration; that 
it is now the holder and owner of all the rights of the Oklahoma 
Gas & Electric Company, in connection with the distribution 
and sale of natural gas and the conduct of its business as a utility 
in the city of Muskogee, under and by virtue of a contract dated 
February 20, 1928, executed by the Oklahoma Gas & Electric 
Company and delivered to it; that applicant should not be heard 
in its application for a certificate of convenience and necessity, 
for the reason that the proceeding, commenced by applicant, 
had not been instituted according to the provisions of law, and 
that due and legal notice of said proceeding had not been given 
as required by law; that the Oklahoma Natural Gas Corporation, 
under and by virtue of the revocable permit, together with its 
predecessor in interest, has invested large sums of money in the 
erection, construction, and maintenance of a modern and efficient 
natural gas distribution plant in the city of Muskogee, adequate 
in design and capacity, and sufficient at all times to supply the 
city of Muskogee and all of its inhabitants with all the natural 
gas required by them in their homes, or in the conduct of their 
business and industrial enterprises in said city; that it is now 
furnishing said adequate supply of natural gas, and is rendering 
good and efficient service, keeping on hand at all times sufficient 
gas of high quality to meet the maximum or peak-load require- 
ments in the city of Muskogee. It then recites the fact that it 
owns, operates and maintains a system of transmission and 
gathering lines, some 2071 miles in length, reaching into every 
important supply of natural gas in the state of Oklahoma, all 
of which supplies are connected to the transmission system with 
the city of Muskogee, and that gas from most every field in the 


state of Oklahoma is available for transportation and distribu- 
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tion for use in said city; that it has made enormous investments 
in the production division of its business, and in the acquisition 
of valuable gas leases and gas reserves, as well as gas purchase 
contracts, by which it keeps and maintains a vast reserve supply 
for the use of all the cities and towns located upon its transmis- 
sion system; that by reason of said connections it is prepared 
to guarantee and furnish to the city of Muskogee, and for the 
use and benefit of its citizens, an adequate and ample supply of 
merchantable gas of high quality for both domestic and com- 
mercial uses for many years in the future, and that in addition 
it is constantly expending additional sums in the construction of 
gathering and transmissions lines for the purpose of adding to its 
supply of natural gas, and in the repair and maintenance of its 
existing lines, and for the construction and maintenance of com- 
pressor stations, and new gas leases and gas purchase contracts, 
all of which is alleged to be for the use and purpose of guarantee- 
ing to the city of Muskogee and its citizens, as well as the other 
cities and towns connected to its transmission system, an ade- 
quate and sufficient supply of natural gas to guarantee con- 
tinuous and uninterrupted service, both for the present and for 
the years to come. The company then denies the ability of pe 
titioner or its readiness and willingness to furnish an adequate 
supply of natural gas such as would be required by the citizens 
of the city of Muskogee for domestic, commercial, and industrial 
uses, alleging the fact to be that petitioner has neither a gas 
supply adequate to meet present requirements in the city of 
Muskogee, nor the ability to construct an adequate distribution 
system to meet the requirements and needs of the citizens, either 
presently or in the future; that petitioner’s available supply of 
natural gas is relatively insignificant, and that even though pe- 
titioner might be able to furnish natural gas in smal] quantities, 
that it cannot guarantee the maximum peak-load requirements 
of the citizens for domestic, commercial and industrial uses for 
the present time, or for any definite period in the future; that 
if petitioner is granted a certificate of convenience and necessity, 
it will be problematical and very doubtful as to whether it could 
guarantee a supply of natural gas in any quantity at any period 
of time in the future, from one to five years hence. Objector 
P.U.R.1928D. 
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denies that petitioner can furnish an adequate and dependable 
supply of natural gas to the city of Muskogee, as represented in 
its petition, at a greatly reduced cost and expense, and alleges 
that if said facts were true, they would not furnish any basis for 
the issuance of a certificate of convenience and necessity, and 
that fact alone would not show the existence of public necessity 
or public convenience authorizing the construction of a duplicate 
natural gas distribution system in the city of Muskogee; that 
objector can and will carry on and maintain the business of dis- 
tributing natural gas to the citizens of Muskogee for domestic, 
commercial, and industrial uses throughout the future, until 
all available and accessible sources of natural gas are depleted, 
with the same high standard of efficiency and service that it and 
its predecessor in interest have maintained for the past several 
years. 

It then prays that the Commission refuse the certificate pe- 
titioned for, and that the petition be dismissed and denied for 
lack of jurisdiction of the Corporation Commission to entertain 
same, and for the reason that the petition does not state facts 
sufficient to invoke the consideration of the Commission, or to 
warrant the issuance of a certificate of convenience and neces- 
sity, as well as for the additional reason that there is no public 
necessity or demand for a duplicate natural gas distribution 
system in the city of Muskogee. 

Petitioner is supported in its application by a resolution 
passed by the Board of City Commissioners of the city of Mus- 
kogee, as well as an endorsement of the project by numerous civic 
organizations in the city of Muskogee. Mention was also made 
in the record, of a petition bearing the names of from four to 
five thousand citizens of the city of Muskogee who have pe- 
titioned for the granting of authority to applicant to engage in 
the distribution and sale of natural gas in the city of Muskogee. 

The testimony taken at the hearing covered the question of 
present rates in effect in the city of Muskogee and charged by 
the Oklahoma Natural Gas Corporation for gas service rendered ; 
the presently available supply of gas which petitioners may be 
able to secure for use in distribution in the city of Muskogee, as 


well as the ability of petitioner and its associate companies to 
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finance the project in case a certificate is granted and a franchise 
is ultimately voted by the citizens of the city of Muskogee. 

There can be no doubt from the testimony but that the citizen- 
ship of the city of Muskogee is desirous of securing a gas supply 
at more favorable rates than are being charged at the present 
time. The gas rate in the city of Muskogee is one of the highest 
obtaining in the state of Oklahoma; the rate now in effect being 
a rate which has been left in effect as a result of the granting 
of an injunction by the United States District Court for the 
Western District of the state of Oklahoma. Evidence was sub- 
mitted tending to show that numerous industries, as well as 
numerous citizens desiring gas for use as fuel, are at the present 
time not able to use same on account of the rate which is in effect 
at this time. It is shown that notwithstanding the city of Mus- 
kogee gas experienced considerable growth since 1920, the con- 
sumption of natural gas has at the same time decreased, it being 
charged that the rate now in effect and which has constantly 
been raised since 1920, has forced a large number of consumers 
who would otherwise use the fuel, to discontinue its use and to 
go to other fuels for economical reasons, whereas petitioner pro- 
poses to supply not only the domestic consumption of the city 
of Muskogee desiring gas as a fuel, but the industrial consumers 
of said city, at greatly reduced price from that which is now in 
effect in that city. 

Much of the testimony revolved about the question as to wheth- 
er or not there was presently available to petitioner a supply of 
gas upon which the city of Muskogee and its citizens could rely 
in case a certificate is granted, and in case a franchise is finally 
granted. The evidence upon this point is in great conilict; that 
presented by the Oklahoma Natural Gas Corporation tending 
to show that the supply which it is possible for petitioner to 
afford, will not be adequate to meet the peak-load demands at 
the present time, and that the amount available cannot be de- 
pended upon for a future supply during peak-load periods. Upon 
the other hand, petitioner attempts to show that it has at present 
contracted for a supply of gas which will be sufficient to furnish 
all the demands of the city of Muskogee, and that in addition 


thereto it will be able to obtain other quantities of natural gas 
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in addition to that which it has already been able to secure, and 
it expresses itself in the evidence as positively of the opinion 
that it will find no difficulty in obtaining a sufficient supply of 
gas to meet the demand, both industrial and domestic, which may 
be made upon it in the city of Muskogee. 

In view of the conflict of the testimony upon this question, 
the Commission hesitates to make a finding of fact with respect 
to the quantity of gas which is available to petitioner for supply- 
ing the demand of the consumers in Muskogee. The citizenship 
of Muskogee appear to have almost unanimously endorsed the 
venture of petitioner, and the Commission feels that it should 
not, under the circumstances, deny the privilege petitioned for 
of having the question submitted to a vote of the citizenship of 
that city upon the question of whether or not the Muskogee Gas 
Company shall be granted a franchise to engage in the distribu- 
tion of natural gas to its citizenship. It will, therefore, assume 
that the citizenship of the city of Muskogee and petitioners will 
bear all the responsibility for any failure of gas supply in the 
future, and that in the event the gas supply does not hold up as 
predicted by petitioner and the citizenship supporting applicant, 
that the Commission will not be blamed or held responsible for 
any such failure. 

The record seems to support the financial ability of petitioner 
to carry forward the venture undertaken. 

It goes without saying that the citizenship of any municipality 
in the state of Oklahoma would gladly support any movement 
looking to a reduction of gas rates from that which is now being 
charged, and which has been charged for a number of years in 
the city of Muskogee. 

Viewing the entire situation and considering all the testimony 
which has been offered, together with the arguments submitted 
in the form of briefs, the Commission is of the opinion and finds: 

First: That applicant, the Municipal Gas Company, a cor- 
poration, is able financially to carry forth the project which it 
has undertaken if it is granted a certificate of public convenience 
and necessity to engage in the distribution of natural gas in the 
city of Muskogee, providing a franchise is finally granted by 
the citizenship of that city at an election held for that purpose. 
P.U.R.1928D. 
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Second: That petitioner has offered to supply the citizenship 
of the city of Muskogee with natural gas at a reduced rate to 
that which is now being charged for domestic and industrial uses 
in the city of Muskogee in ease it is granted a certificate of con- 
venience and necessity, and in ease it is finally granted a fran- 
chise at the hands of the city of Muskogee. 

Third: That the sentiment in the city of Muskogee, is pre- 
ponderately in favor of the granting of the certificate of con- 
venience and necessity, and in favor of having an opportunity 
to vote upon the question of the granting to petitioner of a fran- 
chise to operate in said city. 

Fourth: That the Commission, under such circumstances, 
should not refuse a permit such as is applied for herein, for the 
submission to the voters of the city of Muskogee at an election 
held for that purpose, of the question of the granting of a fran- 
chise authorizing the Municipal Gas Company to engage in the 
(listribution of natural gas in that city. 

Fifth: That at the present time there are a considerable 
number of industries, as well as a number of citizens and in- 
stitutions in the city of Muskogee, which are not using natural 
gas for fuel, due to the present high price obtaining in that city 
and being charged at the hands of the Oklahoma Natural Gas 
Corporation. 

Sixth: That from the testimony the service rendered by the 
Oklahoma Natural Gas Corporation, objector herein, since about 
1920 has been efficient, said company having supplied an ade- 
quate quantity of natural gas at all times for consumption at 
the hands of the consumers in the city of Muskogee, both indus- 
trial and domestic. 

Seventh: That the objections, so far as the jurisdiction and 
procedure is concerned, which have been raised by the Oklahoma 
Natural Gas Corporation, should be overruled. 

Eighth: That from the testimony taken at the hearing, and 
from all the conditions and circumstances, the Commission finds 
that convenience and necessity justify the granting of petitioner’s 
application, and that a certificate should be, by this Commission, 
issued, 

It is therefore the order of the Commission, premises con- 
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sidered, that the Municipal Gas Company, a corporation, of 
Muskogee, Oklahoma, be and it is hereby granted a certificate of 
convenience and necessity authorizing it to apply to the city of 
Muskogee, as provided by law covering such cases, for an election 
to be called for the purpose of submitting to the voters of said 
city of Muskogee, the question of whether or not it should be 
granted a franchise to engage in the business of transmitting, 
distributing, and supplying natural gas for public consumption 
in said city. 





OREGON PUBLIC SERVICE COMMISSION, 


RE ANYWHERE-FOR-HIRE CARRIERS, 
[F-A-83, P. S. C. Or. Order No. 1584.] 


Monopoly and competition — Automobile — Regular motor carriers 
— Anywhere-for-hire service. 

1, “Anywhere-for-hire” motor carriers should not be permitted to 
operate over any route traversed by a regular line carrier on the same 
basis of rates in view of the fact that the latter class carriers have to 
pay a much greater tax to the state for the use of the highways as 
well as perform a service that is more exacting and expensive to main- 
tain, p. 428. 

Monopoly and competition — Regular auto carriers — Irregular com- 
petition. 

2. It is the duty of the Commission, imposed by law, not only to 
protect the public but also to protect the property and investment of 
regular motor carriers from unfair and destructive competition by ir- 
regular operators, p. 431. 

Rates — Automobile — Furniture moving. 

3. The handling of furniture shipments by motor carriers ought to 
exempted from regular rate schedules and permitted on a flat contract 
basis in view of the different kinds of service involved such as moving, 
packing, warehousing, and arranging in residences, p. 432. 


{March 22, 1928.] 


INVESTIGATION on Commission’s own motion into rules, rates, 
and practices of “anywhere-for-hire” carriers in special vicinity ; 
Commission rules found reasonable except as to shipping of 


house furniture. 
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By the Commission: This matter is before the Commission 
on the complaint of H. S. French Transfer & Storage Company 
to the effect that the tariff requirements for anywhere-for-hire 
carriers are such that it is impossible to comply therewith. 

This investigation is on the Commission’s own motion and was 
instituted for the purpose of ascertaining whether or not the 
conditions existing in the vicinity of Roseburg, Oregon, are such 
as to make impossible compliance with our rules and regulations 
- governing the filing of tariffs by anywhere-for-hire carriers. 

After due notice the above entitled matter came on for hearing 
at the court house, Roseburg, Oregon, on the 23rd day of 
February, 1928 at the hour of 2 o’clock p. m. 

Appearances: H. S. French, for French Transfer & Stor- 
age Company; C. M. O’Malley, for Associated Truck Line, In- 
corporated; Fred Lee, Fred Robert, O. J. Rand, D. J. Ragen, 
Will H. Gerretsen, Jr., for themselves. 

Motor carriers are classified in Chap. 380, General Laws of 
Oregon, 1925, as amended by Chap. 132, General Laws of Ore- 
gon, 1927, into two general classes, namely, anywhere-for-hire 
carriers and carriers operating between fixed termini on regular 
schedule. 

Inasmuch as this investigation only concerns freight carriers 
all references herein shall be deemed to include only such carriers. 

[1] The operations of anywhere-for-hire carriers are not con- 
fined to any fixed route or between fixed termini. In other 
words, such carriers operate on call from their stands to points 
anywhere in this state or other states as the occasion may require. 
On the other hand, regular line carriers are required to operate 
between fixed termini over a regular route at the times set out 
in their schedules, which schedules must be maintained day in 
and day out and year in and year out regardless of whether or 
not the carrier has tonnage available for transportation. 

Anywhere-for-hire carriers in addition to the regular license 
fee and tire width tax pay a fee equal to 50 per cent of the basic 
license fee. Regular line carriers pay in lieu of the 50 per cent 
tax a fee equal to one mill per ton mile travelled whether loaded 
or empty, based on the combined weight of the vehicles used. 

It can readily be seen that the regular line carriers not only 
P.U.R.1928D. 
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pay a much greater tax to the state of Oregon for the use of its 
highways but likewise perform a service that is more exacting 
and expensive than that of the anywhere-for-hire carriers. When 
the first act was passed by the legislative assembly in 1921 pro- 
viding for the regulation and supervision of motor carriers, con- 
siderable difficulty was experienced in devising means whereby 
regular line carriers could be freed from unfair and destructive 
competition by anywhere-for-hire carriers. 

Manifestly it would be inequitable to permit anywhere-for-hire 
carriers to operate over a route traversed by regular line carriers 
on the same basis of rates. Such a practice would inevitably re- 
sult eventually in the total elimination of regular line service to 
the detriment and inconvenience of the shipping public for the 
reason that the anywhere-for-hire carriers could come and go at 
will and would only be required to transport such commodities 
as they saw fit, operate at such times as ample tonnage was offered 
and during the high business peak of the year. 

Section 23 of Chap. 380, General Laws of Oregon, 1925, in the 
following language requires all motor carriers to file tariff : 

“Every motor carrier, as defined in this act, shall print in 
plain type and file with the Commission, within a time to be fixed 
by the Commission, tariffs showing all rates, fares, and charges 
for the transportation of persons and property and any service in 
connection therewith which it has established and which are in 
force at the time between all points in this state served by it, 
which tariffs shall be oper. to public inspection. . . .” 

Section 4 of Chap. 380, General Laws of Oregon, 1925, reads 
in part as follows: 

“The Commission is hereby authorized to supervise and regu- 
late every motor carrier in this state, as the term motor carrier 
is defined in this act, and to fix in the manner hereinafter stated 
reasonable rates, fares, and charges to be charged by them; to 
prescribe rules and regulations for the governing of all such 
carriers; to prescribe and require such carriers to provide ade 
quate facilities for conveyance and transportation; to supervise 
and regulate the accounts, service, and safety of operation of each 
such carriers; to require such carrier to file annual reports as 


hereinafter provided and from time to time furnish such other 
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data as said Commission may require in order to administer this 
act, and to supervise and regulate such carriers in all other mat- 
ters affecting their relationship and dealings with passengers, 
shippers, and the public generally. The Commission shall have 
power and authority by general order, or otherwise, to prescribe 
rules and regulations applicable to any and all such motor ear- 
Be «a 

Under this authority the Commission adopted Tariff Circular 
No. 1 preseribing rules and regulations governing the filing of 
tariffs and schedules effective July 15, 1925. 

Subdivision “D” of Rule 21 on page 9 of such tariff circular 
reads: 

“Rates for this class (anywhere-for-hire carrier) shall show 
the rates for each class or capacity of vehicle or upon Cistance 
traveled by such vehicle; rates may be for general application or 
confined to zones. Zones must be clearly stated.” 

Subdivision “C” of Rule 22 on page 10 of this circular pro- 
vides : 

“Rates for this class of carrier (anywhere-for-hire) shall show 
the rates separately for each class or capacity of vehicle, based 
only on the time of service of such vehicle or upon the distance 
traveled by such vehicle and may be general in their application 
or confined to zones. Zones must be definitely defined. Unless 
upon authorization or order of the Commission rates for (any- 
where-for-hire carriers) shall be on an hourly, mileage or zone 
basis only and not by weight, size or other unit. Separate mile- 
age or hourly rates may be shown for paved, improved, dirt or 
mountain roads.” 

Regular line carriers are required by our rules and regulations 
to charge for the transportation of commodities at so much per 
pound, per hundred or per ton. 

It is not our intention to prevent fair and wholesome competi- 
tion between carriers but merely to equalize conditions as far 
as possible and we believe that this can be best accomplished by 
the method we have adopted. Clearly the two operations men- 
tioned herein are different in character and one is just as essential 
as the other. However, we believe that each has its place and that 


the field of one should not be invaded by the other when such an 
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invasion will result in the destruction of a valuable service and 
cause irreparable loss to the public. Application of our rules 
governing tariffs will make impossible cut-throat competition by 
anywhere-for-hire carriers against regular line carriers for the 
reason that under the system of rate which anywhere-for-hire 
carriers must charge operations could not be successfully con- 
ducted unless such carriers had a full load, which probably could 
not be handled to advantage by the regular line operators. 

[2] We believe that § 4 above quoted makes it the positive 
duty of this Commission primarily to protect the best interests 
of the public. However, under the terms of § 32 of Chap. 380 
it is made mandatory upon the Commission whenever it shall 
find that the rates, fares, and charges imposed by any carrier 
for the transportation of commodities are insufficient to allow 
a reasonable compensation for the service rendered to determine 
the just, reasonable, or sufficient rates, fares, charges, regulations, 
and practices to be thereafter observed and enforced and to fix 
same by order. 

It is apparent, we believe, from this section that it is not only 
the duty of the Commission to protect the public but also to pro- 
tect the property and investment of the carriers. 

The law requires that regular line carriers shall file a good 
faith bond with this Commission in the sum of $1,000 conditioned 
upon the faithful performance of their common carrier obliga- 
tions. If we should permit operations which result in unfair and 
destructive competition between competing carriers, one of two 
things must happen. 

1. The rates of the carriers must be increased to provide ad- 
ditional revenue to make up the loss caused by unnecessary com- 
petition, or 

2. The carriers will be forced into bankruptcy. 

Should this oceur the carriers not only lose the investment 
devoted to public service but also must forfeit to the state the 
amount of the bond guaranteeing the faithful carrying out of 
their obligations to the public. In either event the public must 
suffer through the loss of service or increased rates. The testi- 
mony in this particular case shows that anywhere-for-hire opera- 
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tors are making serious inrgads on the business of regular line 
carriers and were we to permit these carriers to compete on a 
uniform basis of rates it would be only a question of time until 
this very valuable service would be no more. 

[3] We think the legislature has been very considerate of 
these carriers. It has provided exemption for carriers operating 
in rural districts not on a commercial basis and not in competi- 
tion with existing licensed carriers. It has also provided exemp- 
tion for vehicles used exclusively in transporting products of 
husbandry to market by the grower or owner thereof, or his 
agent, not operating for hire. We think that these are the only 
exceptions that could reasonably be made. If a carrier is using 
the public highways of this state for commercial purposes and as 
a means of livelihood, we think they should be subject to reason- 
able rules and regulations, and we find nothing in the evidence 
in this case which would indicate that the rules we have pre- 
scribed are unreasonable or impossible of performance with the 
possible exception of the transportation of used household goods 
and furnishings. 

This is a peculiar transportation problem. It is really a com- 
bination of several different kinds of service. That is, it involves 
not only the actual transportation but dismantling, packing, ware- 
housing, and arrangement in residences. For this reason it is 
our opinion that furniture should be made an exception and car- 
riers be permitted to handle such shipments on a flat contract 
basis. 

The Commission now being duly advised in the premises and 
sufficient cause appearing therefor finds: 


Findings. 


That the rules and regulations prescribed by this Commission 
governing the preparation and filing of tariffs by anywhere-for- 
hire carriers are just and reasonable with the following excep- 
tion; that anywhere-for-hire carriers should be permitted to 
handle shipments of used household goods or furnishings on a 


flat contract basis. 
P.U.R.1928D. 
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PENNSYLVANIA PUBLIC SERVICE COMMISSION, 


WAYNE PUBLIC SAFETY ASSOCIATION 
Vv. 
WAYNE STEAM HEAT COMPANY. 
[Complaint Docket No. 6537.] 


Equipment and construction — Wisdom of improvements — Rate in- 
crease — Steam heating. 

1. It is not necessary to pass upon the wisdom of a steam-heating 
company’s construction improvements where the rates do not attempt 
to provide a return on either the generating plant or the distribution 
system, p. 434. 


Apportionment — Combined steam-heating and electric utility — 
Intercorporate relations. 

2. Electric service should not be required to bear the increased costs 
of steam heat service, made necessary by a change in the location of 
the generating plant of the former and a necessity for increased rates 
for the latter, by reason of the fact that heat was formerly produced 
by utilizing the exhaust steam of the local electric generating plant, 
even though both the electric and heating companies are owned by a 
single parent company, p. 435. 

Equipment and construction — Necessity for new plant — Increased 
rates. 

3. The decision of an‘ electric company to sell a local generating 
plant, the exhaust steam of which is used by an affiliated heating util- 
ity, to the latter, and to build a more efficient generating plant in a 
new location was not found to be unreasonable notwithstanding a re- 
sulting increase of rates to the steam customers, p. 435. 





[February 14, 1928.] 


ComptaInT against alleged excessive steam-heating rates; dis- 
missed. 


By the Commission: Complaint is made against respondent’s 
charges for steam heat as contained in its Tariff P. S. C. Pa. 
No. 3, effective June 15, 1925, it being alleged “that the pro- 
posed increases in rates are not warranted by reason of any ma- 
terial increase in the cost of doing business by the respondent 
over the costs in 1917 when the present rates were established.” 
The complaint having been filed prior to the effective date of 
the new tariff, the burden of proof is upon respondent company. 


The rates complained against impose increases ranging from 
P.U.R.1928D. 28 
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45 per cent to 58 per cent, if it be assumed that rate payers took 
advantage of the 10 per cent discount for prompt payment of 
bills, allowed by the former rates but omitted from the new. 

The Wayne Electric Light & Steam Heat Company inaugu- 
rated steam-heat service in the villages of St. Davids and Wayne, 
Radnor township, Delaware county, in 1890, at which time live 
steam was generated and used under high pressure in the service. 
That company on September 25, 1913, sold its distribution sys- 
tem to the Wayne Steam Heat Company, a new Pennsylvania 
corporation, and on September 29, 1913, sold its franchises and 
other property to the Counties Gas & Electric Company. From 
about this time until 1925, respondent purchased exhaust steam 
produced at the electric generating plant of the Counties Gas & 
Electric Company at Wayne, and used this exhaust steam in its 
service to the public. 

In 1925 the Counties Gas & Electric Company completed a 
larger and more efficient generating plant on Barbadoes Island 
in the Schuylkill river near Norristown, and discontinued the 
generation of electricity at its Wayne station. Consequently the 
steam generating equipment at Wayne has since then been used 
solely for the production of live steam for heating purposes, and 
on August 16, 1926, was sold by the Counties Gas & Electric 
Company to respondent. 

The record is clear, and, indeed, it is not controverted, that 
respondent’s rate from 1917 to 1925 was based on the purchase 
of exhaust steam after its use in the production of electricity, 
while the rates under complaint are based on the use of steam 
produced for heating purposes alone at a cost borne wholly by 
the patrons of the steam-heat business. Respondent’s evidence 
of operating expenses for the year ending August 31, 1926, the 
first full year under the rates in question, shows a total operating 
cost, including the production of the steam by the Counties Gas 
& Electric Company at cost to it, and excluding any allowance for 
depreciation of or return upon any of the plant involved, amount- 
ing to $70,060.80, and is undisputed. Against this it shows a 
total operating revenue of $68,223.31, leaving an operating defi- 
eit of $1,837.49. 

[1] Complainarts contend that inasmuch as both respondent 
P.U.R.1928D. 
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and Counties Gas & Electric Company are ultimately owned by 
the United Gas Improvement Company, and that the steam-heat 
service was in 1913 made dependent on the electric business for 
its steam, and then in 1925 compelled to again provide its own 
supply due to the changes in the manner of producing the elec- 
tricity, these figures should be ignored, and the increased cost of 
producing the steam for heating purposes be borne by respondent 
or its owners, and ultimately by the consumers of the electricity. 
In connection with this contention it is pointed out that large 
expenditures were made about 1913 to fit respondent’s distribu- 
tion system for the use of exhaust steam, and that the present 
arrangement utilizes a generating plant otherwise useless except 
for standby services. In view of the fact that respondent’s pres- 
ent rates do not attempt to provide a return on either the generat- 
ing plant or distribution system, it is unnecessary for the Com- 
mission at this time to pass upon the wisdom of respondent’s im- 
provements of 1913, or the value of the plant now used to pro- 
duce its steam. It is not denied that it actually costs more to 
produce and distribute the steam used in respondent’s service 
than respondent receives therefor, nor ‘is it claimed that the 
steam could be produced otherwise at any lower cost. 

[2, 3] The question before the Commission is, therefore, 
whether, by reason of the fact that formerly electric energy and 
steam heat were produced jointly and are now produced through 
separate plants at a reduced cost to the electric service and an in- 
creased cost to the steam-heat service, the electric service should 
be required to bear the increased costs of the steam-heat service 
made necessary by the change. Prior to this change the utility 
was forced to decide whether it would continue to provide its 
local service in the old manner, benefiting one group of consum- 
ers by maintaining existing conditions, or make the change tend- 
ing to greater economy in the one service but thereby increasing 
the cost of rendering the other. Whichever decision it might 
make, one group of consumers would feel aggrieved. In the 
light of all the facts before the Commission, it cannot be found 
that the utility’s decision was unreasonable, or that the consumers 
of the electric service could reasonably or legally be required to 
bear a part of the cost of serving respondent’s steam-heat pa- 
P.U.R.1928D. 








436 PENNSYLVANIA PUBLIC SERVICE COMMISSION. 


trons. Respondent’s figures showing operating expenses in ex- 
cess of revenue not being attacked, the Commission finds the rates 
complained against are neither unjust nor unreasonable. The 
complaint will be dismissed and an order will issue accordingly. 


[Order omitted. ] 


Note.—Apportionment. 


I. Electricity, £36. 
Il. Gas, 436. 
III. Railroads, 436. 
IV. Telephones, 438. 
V. Waterworks, 439. 
VI. Combined utility departments, 440. 


1. Electricity. 


In Re Burnett County Light & P. Co. (Wis.) U-3356, Oct. 30, 
1926, the operating expense of an electric company was apportioned 
among the communities served as follows: “First, among demand, 
output, and consumer costs and these in turn among the ten com- 
munities served, on the basis of the demands, the kilowatt hours 
used, the number of customers and the plant value allocated to each 
community, the approximate cost of service in each has been de- 
termined as accurately as the data available will permit.” 


II. Gas. 


The demand or peak load requirements of domestic and indus- 
trial consumers of natural gas will not be considered in apportion- 
ing the value and operating expense of the transmission and pro- 
duction system between different classes of consumers. Re Cabot 
(W. Va.) Case No. 1612, Feb. 15, 1926. 

The value and the operating expenses of a natural gas produc- 
tion and transmission system should be apportioned between differ- 
ent classes of consumers on the basis of gas consumption. Ibid. 

In determining whether natural gas rates are confiscatory, pro- 
duction expenses and valuation, general property valuation, general 
expenses, and working capital should be apportioned between the lo- 
calities on the proportionate sales basis; transmission, system val- 
uation, and expenses on the demand mileage basis; and distribution 
upon actual valuation of the distribution plants in the several mu- 
nicipalities. United Fuel Gas Co. v. Kentucky R. Commission, 13 
F. (2d) 510, April 22, 1925. 

III. Railroads, 


The Commission has jurisdiction of a complaint by a railroad 
company to have determined a just and reasonable division of a 
P.U.R.1928D. 
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joint, through, intrastate commodity rate of two railroads. Marion 
& E. R. Co. v. Chicago & E. I. R. Co. (IlL.) No. 15061, Jan. 13, 
1926. 

In Chicago, A. & 8S. R. Co. v. Chicago & FE. I. R. Co. (Ind.) No. 
8221, Feb. 13, 1926, in refusing to revise an arbitrary division of 
a joint rate wherein an intermediate carrier, making only a 3-mile 
haul, received 15 cents out of a joint rate of 59 cents a ton for 
coal, and 20 cents out of any greater rate, the balance being equally 
divided between the two other carriers, the Commission said: “The 
principle of applying an arbitrary division to meet some unusual 
condition is here applied and results in a division of revenue accru- 
ing to the intermediate line out of proportion to the mileage 
where arbitrary divisions are applied, the fact that a rate is reduced 
does not necessarily require a corresponding reduction in the pro- 
portion of carrier receiving such arbitrary proportion. Such con- 
siderations are usually waived in the establishment of arbitrary pro- 
portions. The record does not contain adequate evidence to justify 
a finding of unreasonableness of the established percentages or 
divisions of revenues or to enable the Commission to fix the exact 
proportions which each line should receive. Doubtless the revenues 
under any divisions would be inadequate where an 80-cent rate is 
divided between three lines. The fact that a particular movement 
does not produce revenue does not constitute proof of unreasonable- 
ness of the particular rate applicable if the traffic as a whole is 
remunerative.” 

The Commission has jurisdiction of a complaint of one railroad 
company against others for the division of a joint intrastate rate, 
since 2 Burns’ Revised Statutes 1914, par. C, § 5533, expressly con- 
fers jurisdiction. Ibid. 

The proper division of revenue at a railroad station, to ascertain 
the business that will justify agency service, is to credit the station 
with half of the incoming and half of the outgoing freight receipts, 
and all of the receipts from the sale of tickets. Re Reger (Mo.) 
Case No. 4600, Aug. 20, 1926. 

The salary of a joint station agent for two railroad companies 
should be apportioned in proportion to the volume of business of 
each railroad at the station. Re Chicago & N. W. R. Co. (Neb.) 
Application Nos. 6081, 6099, Feb. 6, 1926. 

In Re Long Island R. Co. (N. Y.) Case No. 2754, May 29, 1925, 
in disapproving a rental arrangement for a railroad to use the termi- 
nal of another on the basis of a rather rigid allotment of space in 
the terminal, Commissioner Harkness said: “Without reference to 
the exact rental figure that might be produced, a rigid space basis is 
decidedly objectionable from the standpoint of service. As matters 


7 


stand now, the Long Island Company uses one set of the East river 
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tunnels completely and also sends additional trains back and forth 
through the other set. Similarly, in the station, it not only uses 
the four tracks definitely allocated to it but to an increasing degree 
uses tracks in other parts of the station. This is as it should be. 
The Long Island traffic is so tremendous and is increasing so fast 
that the needs of its patrons require the utilization of all the space 
and facilities that can be spared by the Pennsylvania and the other 
companies operating into the terminal. If the rental arrangement 
were held down to a rigid space basis predicated on past perform- 
ance, the tendency would be for the landlord to restrict the tenant 
to just that space and to just those facilities. Otherwise the ten- 
ent would be getting more than it paid for. In acting on these 
matters, the Commission as a regulatory board must keep in mind 
not only the narrower question of any given rental arrangement but 
the broader aspects of service and proper operation. Assuming that 
it would be possible by the adoption of a space basis to obtain a some- 
what lower rental payment by the Long Island Company, that course 
might and probably would turn out to the heavy disadvantage of 
Long Island Railroad passengers because the tendency would be 
to restrict service.” 

Compensation to a railroad company for the use of its terminal 
by another was fixed on the “wheelage” basis, which is that the lessee 
is to pay in the proportions that the number of cars operated by it, 
in the terminal, bears to the total number of cars operated therein. 
Ibid. 

The term “proportionate share” in a statute providing that in 
making a physical connection of railroads, each line shall pay such 
proportionate share as may be necessary to furnish the transfer facili- 
ties required, does not necessarily require an equal division of the 
costs; and the element which should be the chief consideration is 
the matter of present and future benefits, or the lack thereof, to each 
of the lines involved. Commercial Club v. Chicago, M. & St. P. R. 
Co. (8. D.) Order F-64, March 22, 1927. 

A sum for the detriment claimed to have been suffered by a rail- 
road from the use of its industrial track as a part of the track con- 
necting two lines, cannot be included in apportioning the cost of 
connection in the absence of any evidence from which the amount 
of such loss or detriment, if any, can be determined. Ibid. 


IV. Telephones. 


The cost of the accounting service rendered by a parent telephone 
company was apportioned between the subsidiary companies in ac- 
cordance with the number of stations. Re Indiana Teleph. & Teleg. 
Co. (Ind.) No. 8282, April 23, 1926. 

In Re Fairview Teleph. Co. Case No. 5241, Aug. 17, 1927, the 
P.U.R.1928D. 
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amount of $100 had been included in operating expenses of a tele- 
phone company charged to light, heat, and insurance. The Missouri 
Commission discovered, however, that these items included the light- 
ing, heating, and insuring of a building used also as a residence of 
the owner. But 40 per cent of the sum was allowed. 

In Re Northwestern Bell Teleph. Co. Order F-1069, May 11, 
1926, in determining the reasonableness of telephone toll rates, the 
South Dakota Commission said: “The facilities which are used in 
originating and terminating toll messages are used in common with 
the exchange operations and it was necessary to determine the toll 
portion of such property and expenses. This was done on the basis 
of the relative use of the facilities for exchange and toll service. We 
have no criticism of this method. The same method was used in 
separating toll from exchange in recent exchange rate cases affect- 
ing sixteen exchanges owned by the applicant company in this state. 
The same method was adopted by the Minnesota Railroad and Ware- 
house Commission and was recognized by the Federal Court in a 
recelt case involving intrastate rates in Nebraska.” 

Toll revenue from telephone calls forwarded by the originating 
company over the lines of another company were divided on the addi- 
tional-cost method. Re Commonwealth Teleph. Co. (Wis.) U-3253, 
March 3, 1926. 

A telephone exchange should not be given credit for a portion of 
toll revenue which it creates for the company when the schedule of 
toll rates has been devised to cover the cost of the toll service from 
toll board to toll board and not from the originating telephone in- 
strument to the terminating telephone instrument. Re Wisconsin 
Teleph. Co. (Wis.) U-3091, March 31, 1925. 


V. Waterworks, 


In Re Bridgeport Hydraulic Co. Docket No. 4695, July 20, 1926, 
in allocating the fire service charge of a water company in three 
communities, the Connecticut Commission said: “The determina- 
tion of the fire service revenue for all three communities is com- 
puted in the same manner, viz., under the existing circumstances of 
a water works serving all three, a proportion of 20 per cent of the 
entire revenue to the fire protection charge, based upon the invest- 
ment worth of the property required for that service, and an allo- 
cation of the entire fire service charge to each community upon the 
number of inch feet of transmission and distribution pipes used 
and useful in fire protection service.” 

Operating expenses of a municipal water plant of approximately 
$14,800 were apportioned approximately $9,600 to general service 
and $5,000 to fire protection service. Re Medford (Wis.) U-3330, 
March 30, 1926. 
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In Onstad v. Cambridge Municipal Water Utility, U-3323, April 
30, 1926, the Wisconsin Commission said: “The [operating] cost 
shown above must be apportioned between the two classes of serv- 
ice furnished by the water department, viz., general service and fire 
protection service. Appraisals made by the Commission where values 
were apportioned between the two classes of service indicates that in 
small plants like that at Cambridge not far from 75 per cent of the 
investment is for fire protection service as a general average. In 
our apportionment, therefore, we have used this figure.” 

The cost of extensions of mains four inches or larger which may 
be used in fighting fires was apportioned equally between the city 
and general expense; the entire cost of the hydrant and its stub 
being chargeable to the city. Re Peoples Water, Light & P. Co. 
(Wis.) U-3311, March 27, 1926. 

Fire protection service was required to bear 10 per cent of the 
capacity expense, 40 per cent of the fixed charges and 1 per cent of 
the output charges of a water system. Ibid. 

An allocation of 10 per cent of total carrying charges of water 
mains to a village served by a municipal plant in another village 
appeared reasonable where 16 per cent of the total investment in 
high pressure mains appeared to be useful in that service. Re Shore- 
wood Water Dept. (Wis.) U-3017, Feb. 28, 1927. 

In Re Wittenberg Municipal Water Plant, U-3472, Dec. 21, 1926, 
in fixing rates-for a municipal water plant, the Wisconsin Commis- 
sion said: “Analyses made by the Commission in many cases have 
shown that in small communities similar to Wittenberg about 60 per 
cent of the investment in the plant is made for fire protection serv- 
ice [and] at least 60 per cent of the fixed charges should be borne 
by this class of service.” 

VI. Combined utility departments. 


The value of the property of a natural gas company and the in- 
come and expenses was allocated between its wholesale business in 
one state and its industrial and domestic business in another state 
on the basis of gas sales. Re Pittsburgh & W. V. Gas Co. (W. Va.) 
Case No. 1539, Nov. 19, 1925. 

In Re Cedarburg, U-3287, Feb. 5, 1926, where a city operated an 
electric, a water, and a sewer system, it was held that the city should 
pay a reasonable rate for electricity used for the benefit of the sewer 
department and the cost of labor performed and other expenses in- 
curred for sewerage; that the cost of electricity used by the water 
department should not be treated as revenue for the electric depart- 
ment, and the charge should be determined on a cost basis; and that 
the cost of operating an air compressor used by the sewer and water 
departments should be apportioned between these departments. 
P.U.R.1928D. 
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RE M. W. VOORHEES et al. 
[WP-303.] 


Water courses — Powers of Commission — Permit to construct 
bridge. 

The Wisconsin Railroad Commission has no power to grant per- 

mits for the construction of roadways or bridges over navigable waters. 


{March 12, 1928.] 


Arpiication for a permit authorizing the construction of 
a road and bridges over navigable waters; dismissed for lack of 
jurisdiction. 


By the Commission: On September 13, 1927, the petition- 
ers above named, being owners of real property on Sugar Island 
located in Lower Nemahbin lake, filed with the Commission an 
application purporting to be under Chaps. 30 and 31 of the 
statutes for a permit to construct and maintain a road and bridges 
over the navigable waters of Lower Nemahbin lake in Waukesha 
county from the mainland to said Sugar Island. 

With the application are filed plans and specifications for the 
proposed roadway and bridges, which plans and specifications 
indicate that the distance from the mainland to the island at the 
point at which it is proposed to construct and maintain said road- 
way and bridges is upwards of 400 feet. 

The first question to be determined is whether the Commission 
has jurisdiction to entertain the application. 

Chapter 30 of the statutes is devoted to navigable waters and 
navigation. It defines navigable waters but does not give the 
Commission jurisdiction over such waters. Whatever jurisdic- 
tion the Commission has over navigable waters is found in Chap. 
31 of the statutes. Under Chap. 31, the Commission is granted 
the power to hear and determine matters or causes in five fields 
or spheres of authority: 

1. To regulate the flow and level of waters; 


2. To issue permits to construct dams over navigable streams; 
P.U.R.1928D. 
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to legalize dams existing without legislative authority, and other 
matters concerning dams over navigable streams ; 

3. To report obstructions in navigable waters to the Governor 
of the state; 

4. To make contracts on behalf of the state of Wisconsin for 
the removal of materials from the beds of navigable lakes, such 
as sand, marl, ete. ; 

5. Concerning the mill dam act. 

Nowhere is there found any authority in the Railroad Commis- 
sion to grant permission to build roadways or bridges over navi- 
gable waters. 

Three sections of the water power law (Chap. 31) are devoted 
to the subjects of obstructions to navigation, namely §§ 31.23, 
31.24, and 31.25. Section 31.23, subsection (1) provides a for- 
feiture or penalty of not more than $50 for each day that any 
person : 

(1) “shall obstruct any navigable waters and thereby impair 
the free navigation thereof” 

(2) “or shall place therein or in any tributary thereof any 
substance whatever that may flow into and obstruct any such wa- 
ters or impede their free navigation” 

(3) “or shall construct or maintain, or aid in the construction 
and maintenance therein, of any bridge, boom, or dam not au- 
thorized by law. . . . But the floating or movement of logs 
or timber in navigable waters, or the necessary use of temporary 
booms in the course of such floating or movement, shall not incur 
such forfeiture.” 

“Note that the term ‘navigable waters’ includes both rivers 
and lakes.” 

Section 31.25 makes a public nuisance of: 

“every dam, bridge, or other obstruction constructed or main- 
tained in or over any navigable waters in this state in violation of 
the provisions of this chapter, and every dam not furnished with 
a slide, chute, or other equipment prescribed by the Commission 
. . . and the construction thereof may be enjoined and the 
maintenance thereof may be abated by action at the suit of the 
state or any citizen thereof.” 


Section 31.24 directs the Commission to report to the Governor 
P.U.R.1928D. 
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every forfeiture incurred under subsection (1) of § 31.23 and 
every nuisance committed in violation of § 31.25. 

The Governor is thereupon required to direct the Attorney 
General to recover the forfeiture and abate the nuisance. 

Under the third subdivision of § 31.23 any person who con- 
structs or maintains a bridge not authorized by law subjects 
himself to a penalty. 

Under the first subdivision of § 31.25 a bridge constructed or 
maintained without authority is declared to be a nuisance and is 
subject to be abated by the state or at the suit of a citizen thereof. 

Section 31.23 has been on the statute without material change 
since territorial days. 

Act No. 9, Territorial Laws of 1840, reads: 

“Section 1. That all rivers and streams of water in this terri- 
tory in all places where the same have been meandered and re- 
turned as navigable by the surveyors employed by the United 
States Government are hereby declared navigable to such an ex- 
tent that no dam, bridge or other obstruction may be made in or 
over the same without the permission of the legislature.” 

By Chap. 34, Revised Statutes 1849, the following significant 
proviso was added: 

“Provided that nothing herein contained shall be construed so 
as to affect any act now in force granting to towns, or county 
boards or supervisors the power to erect, or authorize the con- 
struction of bridges across such streams.” 

Chapter 87 of the statutes, entitled “Bridges,” authorizes 
cities, villages, and towns to build and maintain bridges across 
navigable or meandered streams. (§ 87.02). 

Under § 87.04 county boards are authorized to initiate a pro- 
ceedings for the construction of bridges over “any navigable wa- 
ters.” This section further provides that the Highway Commis- 
sion shall hold hearings, ete. and proceed to locate the bridge. 
Subsection (6) of said section is significant. It provides that 
“subject to the control and supervision of the navigable waters 
of the state conferred by law upon the Railroad Commission and 
the control exercised by the government of the United States, the 
construction of such project shall be under the supervision and 


control of the State Highway Commission.” 
P.U.R.1928D. 





444 WISCONSIN RAILROAD COMMISSION. 


e 


The power of the legislature to authorize bridges over naviga- 
ble rivers is well stated in Sweeney v. Chicago, M. & St. P. R. 
Co. 60 Wis. 60, 67, 18 N. W. 756: 

“The navigability of the waters of the Wisconsin river, so far 
as the same are navigable in fact, is protected not only by the 
common law of the country, but by an express constitutional pro- 
vision. There can be no contention, therefore, that the legisla- 
ture has the power to entirely obstruct the navigation of said 
river. That the legislature has the power to authorize the build- 
ing of bridges across the navigable waters of the Wisconsin, not- 
withstanding the ordinance, the provisions of our Constitution, 
and the common law, must also be admitted. But that power 
must be subordinate to the rights of navigation, and bridges 
so authorized to be constructed and maintained must be so con- 
structed and maintained as not to materially or unnecessarily 
obstruct such navigation.” 

The legislature of Wisconsin has seen fit to invest cities, 
villages, towns, and counties with authority to construct and 
maintain bridges over navigable streams. 

The legislature has invested the Railroad Commission with 
authority to protect navigation. If a bridge is so constructed as 
to be an obstruction to navigation, it becomes the duty of the 
Commission under the water power law to report such obstruc- 
tion to the Governor. 

The Railroad Commission having no authority to grant per- 
mits for the construction of bridges, it follows that the petition 
must be and it is hereby dismissed. 





WISCONSIN RAILROAD COMMISSION, 


RE LAKE SHORE TELEPHONE COMPANY, 
[U-3687. 


Rates — Telephones — Seasonal subscribers. 

1. An increase of rates to short term “renters” of the telephone 
service was approved in view of the installation and removal expense 
necessary for furnishing short term or seasonal service as compared 
with the reasonably permanent subscriber, p. 445. 
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Payment — Telephones — Seasonal subscribers — Deposits. 
2. A rural telephone company was authorized to charge short term 
subscribers a year’s rental in advance in order to protect itself against 
departure of subscribers without payment, p. 445. 


Payment — Telephones — Charge for billing. 
3. No special charge for telephone toll service billing may be estab- 
lished as this, in effect, is a part of the service, p. 445. 


[April 4, 1928.] 


Appuication of a telephone company for increase of short 
term subscribers’ rates ; increase approved. 


By the Commission: Dated February 7, 1928, application 
in this case alleges that Lake Shore Telephone Company has been 
furnishing service to short time “renters” (i. e., subscribers who 
hold no stock in the company) at less than cost ; that the company 
must carry extra telephones, batteries, and other equipment for 
the convenience of subscribers desiring service for but a part of 
each year; that, as the company serves in rural territory exclu- 
sively, long trips must be made for the installation and removal 
of instruments, thus increasing costs; and that the company re- 
quires some protection from the occasional defection of the short- 
term renter who departs without paying his bill. 

Application requests authority to require an advance payment 
of one year’s rental, with the provision for a refund if the 
telephone is removed within the year. The refund, it is proposed, 
shall be at the rate of 624 cents a month, which is the switching 


“charge paid by the applicant to Wisconsin Telephone Company. 


There were no appearances at the hearing which was set for 
March 7, 1927. 

[1-8] It is generally accepted that short-term or seasonal 
service is more expensive to supply than is the service furnished 
to a reasonably permanent subscriber. The disadvantages at- 
taching to seasonal or short-term service are recognized in many 
rate schedules by somewhat higher charges and, as a matter of 
protection, it is not unusual to require a surety deposit or pay- 
ment in advance. The plan suggested by Lake Shore Telephone 
Company is not, we believe, unreasonable. 

In its application the company also states that it collects from 


its subscribers, for Wisconsin Telephone Company, all tolls for 
P.U.R.1928D. 
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long distance service over the Bell lines; that it receives no per- 
centage of the tolls so collected; and that, to protect itself, it de- 
sires authority to enforce the following rule: 

(a) “All subscribers are required to pay to the treasurer, on or 
before the 1st day of each month, all long distance toll bills for 
the month preceding. 2 

(b) In case of failure to comply with this rule and it becomes 
necessary to bill them, a charge of not to exceed ten cents per 
call will be made to cover this expense.” 

We do not believe that a charge for billing may be established 
as this is, in effect, a part of the service. Possibly a rule requir- 
ing prompt payment of long distance toll on penalty of discon- 
tinuance of long distance service, or a rule requiring a deposit to 
protect the company would be better suited to the situation. 
However, this is a matter which may be settled informally, we 
believe, and the company may submit proposed amended rule. 

It is therefore ordered that Lake Shore Telephone Company be 
authorized to charge new subscribers for one year’s rental in ad- 
vance, subject to the provision that should service be discon- 
tinued, on the request of the subscriber, the company will refund 
to the subscriber an amount equal to 62} cents for each remaining 
full month of service to which his prepayment entitles him. 

This rule may be made affective for new subscribers applying 
for service subsequent to the date of this order. 

The prepayment herein specified is not in lieu of the company’s, 
lawful installation charge which shall be applied in accordance 
with the company’s rule governing installation, on file with this 


Cemmission. 
The Commission retains jurisdiction to pass upon such further 
or amended rule relative to toll collections as the company may 


submit. 
P.U.R.1928D, 
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CONNECTICUT SUPREME COURT OF ERRORS. 


CITY OF HARTFORD 
Vv. 
CONNECTICUT COMPANY, 
(— Conn. —, 140 Atl. 734.) 


Franchises — Agreement of parties — Property rights — Street rail- 
ways. 

1. A grant of a city to a street railway of the right to operate 
overhead trolleys along certain streets in return for an annual pay- 
ment of 2 per cent of gross receipts constituted, when accepted by 
the railway company, an executed contract and created vested property 
interests, p. 454. 

Franchises — Delegation of state powers — Street railways. 

2. A franchise under which a railway was permitted to operate 
along certain strects although given by a municipality was a grant 
from the state to the extent that the state powers were delegated to 
the municipality, in view of the former’s right either to designate the 
route itself or to confer such powers on the city as its agent, p. 454. 

Franchises — Powers of municipalities — Additional construction — 
Street railway. 

3. A city which in the exercise of sovereign power delegated by 
the state, has granted a charter to a street railway permitting the 
future building of additional routes over its streets with the consent 
of its common council, has the power to impose conditions or limita- 
tions as precedents to such additional construction provided that such 
restrictions do not conflict with established laws or charters granted 
by the legislature, p. 455. 


Franchises — Additional construction — Municipal consent — Street 
railway. 

4. A city having under a street railway company’s charter the full 
right to determine whether or not additional routes should be con- 
structed in its streets may require, as a condition to its consent, that 
the company pay 2 per cent of gross annual receipts in consideration 
for such franchise, p. 4£7. 


Franchises — Payment for use of highway — Limitations — Street 
railway. 

5. A condition, imposed by a city on the construction of additional 
trolley lines, that it should receive a return for the use of its streets 
by the railway apart from the actual expense which may have been 
caused by the construction and operation of the road was held to be 
reasonable, p. 457. 


Franchises — Payments under franchise — Ultra vires contract — 
Burden of proof. 
6. A street railway claiming that its contract to pay to a city 2 
P.U.R.1928D. 














448 CONNECTICUT SUPREME COURT OF ERRORS. 


per vent of gross receipts for perraission to construct and operate an 
additional route was “ultra vires” because the tax was not based upon 
any equitable compensation for injuries arising from the location or 
operation of its railway and included earnings from lines already in 
operation has the burden of proof, and the city is not obliged to show 
that it has incurred any special expense through the construction and 
operation in question, p. 461. 
Appeal and review — Procedure — Burden of proof. 

7. A finding of fact made as a result of misplacing the burden of 

proof can not be permitted to stand on appeal, p. 461. 
Evidence — Positive findings because of failure to prove. 

8. Failure to prove a fact cannot be made the basis of a positive 
finding regarding that fact, p. 461. 

Franchises — Presumption in favor of municipality — Street rail- 
way. 

9. The court will not assume, in the absence of positive evidence, 
that a contract by a city with a street railway whose charter requires 
the consent of the city as a condition to additional track construction, 
intends that a payment of 2 per cent of gross earnings in consideration 
for such consent was to provide for compensation on account of expenses 
incurred by lines already in operation, p. 462. 

Franchises — Contract for use of highway — Valid consideration — 
Street railway. 

10. A contract by a city with a street railway company whose char- 
ter required the consent of the city as a condition to additional con- 
struction, which required the payment of a gross receipt pereentage in 
return for such consent, was held to be supported by a valid consid- 
eration because of the expense expected to be incurred by the city as 
well as compensation for the use of its streets even though the city did 
not as a matter of fact suffer any such expense from the construction, 
p- 462. 

Contracts — Power of court to control consideration. 

1l. The judgment or estimates of contracting parties as to the 
value of their respective considerations for a contract are beyond the 
control of a court, p. 462. 

Franchises — Payment by street railway company to city. 

12. Whether payments by a street railway of a portion of its gross 
receipts in return for the consent of a city to additional construction 
is a tax assessment, must be determined from the language of the con- 
tract construed in the light of surrounding circumstances, and is, there- 
fore, a question of law and not of fact, p. 464. 

Franchises — Taxation — Payments by street railway to city. 

13. Payment of a portion of the gross receipts of a street railway 
to a city in return for permission to construct new lines imposed by 
contract was held not to constitute a tax within the meaning of the 
statute making such an assessment illegal where the charter of the 
eompany required the consent of the city and where the action of the 
corporation was purely voluntary and unforced, p. 464. 

P.U.R.1928D. 











HARTFORD v. CONNECTICUT CO. 449 


Contracts — Powers of municipalities — Ultra vires — Estoppel. 

14. The contract of a municipality which is not within the power 
conferred upon it is ultra vires (that is, void ab initio) and the act of 
one or both parties to the contract cannot give it life either by way 
of ratification or estoppel, p. 468. 

Franchises — Estoppel of benefiting utility to attack — Street railway. 

15. A street railway operating under a franchise from a city hav- 
ing the full power to permit additional construction and performing 
the terms exacted by the city in consideration for such permission was 
estopped after a considerable period to attack a single provision as 
ultra vires on the part of the city while seeking to retain the remainder 
of the contract as valid and effective, p. 468 

Evidence — Materiality — Records of public boards. 

16. Records of a Board of Street Commissioners covering hearings 
on a petition to a common council which was never acted upon, under 
which the payment of a gross receipts percentage by a street railway 
to the city under a franchise was referred to as a “tax,” were held im- 
material and inadmissible to show that such payments were in fact a 
tax, p. 471. 

Evidence — Admissibility — Discussion of legislative bodies. 

17. Discussions and statements made before a committee of a legis- 
lative body or in debate before that body are inadmissible to prove the 
legislative intent in the passage of an act, p. 471. 

Appeal and review — Prejudicial error — Improper evidence. 

18. The improper admission of evidence as to whether the payments 
by a street railway to a city of a percentage of its gross receipts under 
the terms of a franchise, was a tax was held prejudicial error where 
the trial court erroneously found that it was in fact a tax, p. 471. 


{February 9, 1928.] 


Scir by a city to obtain specific performance of the terms 
of a franchise by a street railway company; on appeal from 
judgment forcing company, reversed and remanded with direc- 
tions favoring city. 

The Hartford & Wethersfield Horse Railway Company by its 
charter, granted in 1859 (5 Sp. Laws 1859, p. 306), was au- 
thorized to locate and complete a single or double railway from 
a point in a certain highway in Wethersfield over this highway 
to the city of Hartford and thence to such point on Main street 
in Hartford as its directors shall designate, provided that such 
railway shall not be constructed over these highways without 
the consent of the towns or common council of the city having 
charge of such highways. By an amendment to its charter 


in 1862 (5 Sp. Laws 1862, p. 492), it was authorized to construct 
P.U.R.1928D. 29 





j 
I 
4 
; 
| 
} 
i 
| 











450 CONNECTICUT SUPREME COURT OF ERRORS. 


and operate extensions of its railway, as public convenience might 
require, over any of the other highways in the city of Hartford, 
provided that no such extension should be constructed or cper- 
ated without the consent of the common council of Hartford and 
provided also that the grades and location of such railways, 
branches, and extensions should in all cases be subject to the 
direction and approval of the common council. The amendment 
further provided in § 10 that “no such railway shall be con- 
structed over any highway, or any part thereof, without the con- 
sent of the selectmen of the towns, or the common council of the 
city, having charge of such highways;” and so much of the 
first section of the original charter as provides that no such rail- 
way shall be constructed over any highway without consent of 
the towns having charge of such highways to repeal. In 1864 
(5 Sp. Laws 1864, p. 619) the company was authorized to 
transfer to any company which has connection or is authorized to 
have connections with it any part of its property or franchise, 
or to purchase any part of the property or franchises of the con- 
necting company. In 1885 (10 Sp. Laws 1885, p. 69), the com- 
pany was autherized by the General Assembly to construct and 
operate a railway in Morgan street in Hartford for a short 
distance. In 1888, the common council of Hartford gave to the 
Hartford & Wethersfiela Horse Railway Company permission 
to operate a line of its railway 1.28 miles by electric motive pow- 
er, and in 1891 to operate another line of its railway from State 
street through Market street to Morgan street to East Hartford 
line for approximately one-half mile. Both of these lines were 
actually constructed and operated, and no percentage of the 
gross receipts from the operation of the same asked or demanded. 
In 1893 (11 Sp. Laws 1893, p. 1082), the General Assembly 
authorized this company to change its name to Hartford Street 
Railway Company, and to construct an additional line. Section 
5 of this authorization provided: 

“Except as otherwise herein expressly provided, this charter 
shall be subject in all its parts to the general laws relating to 
street railways and street railway companies.” 

On October 9, 1893, this company presented to the mayor and 


common council its petition for their adoption of its plan to 
P.U.R.1928D. 
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extend its lines over various designated streets and to change the 
motive power on all its lines in the city now operated by horses 
to electricity. No final action was taken on this plan except to 
refer it, on January 8, 1894, to a joint special committee. On 
March 19, 1894, the resolution denominated the “Tucker grant” 
was passed by the common council. It granted among other 
provisions permission to the company to lay a number of tracks 
in named streets, and to operate all its lines by the overhead 
single trolley system, and provided that “the grants and privi- 
leges to equip as aforesaid are subject to all the conditions and 
and limitations herein contained.” The first was that the di- 
rectors each year at a stated time should report under oath to 
the city clerk the amount of its gross receipts of fares received 
within the city limits and should pay into the city treasury each 
vear 2 per cent of its annual gross receipts of fares as evidenced 
by such report “until such time as the state law shall be so 
changed as to provide that taxes of street railway companies 
shall be paid locally instead of to the state; and, in case of such 
change in the law, the company shall pay annually to the city 
anv deficiency in the amount of said taxes from the amount of 
said 2 per cent on the receipts, as aforesaid.” The Tucker 
grant was accepted by the railway company by its vote and 
further evidenced by an instrument dated March 27, 1894, which, 
after reciting the action of the council, concludes as follows: 

“Now therefore, for a valuable consideration by it received 
from said city, the said Hartford Street Railway Company hereby 
covenants and agrees with said city that, so long as it shall oper- 
ate its cars on said tracks by said system, it will protect and save 
harmless the city from any and all loss, cost or damage of 
every kind, nature or description, including damage by electrical 
currents to underground pipes, which it may at any time suffer 
by reason of the erection, maintenance and operation of said 
system or any part thereof; said loss, cost and damage to be 
determined by the judgment of a court of competent jurisdic- 
tion.” 

At the time of the acceptance of the Tucker grant, the Hart- 
ford Street Railway Company was operating in Hartford 9.14 


miles of line, disregarding double tracking, switches, ete.. of 
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which about 1.832 was operated by the overhead trolley system. 
The Tucker grant gave permission for 11.96 additional miles 
exclusive of double tracking, switches, ete., all of which was subse- 
quently built. Subsequently, and up to the date of this action, 
the Hartford Street Railway Company, and its successor, the 
Connecticut Company, many times petitioned the common coun- 
cil for its consent to the extension of these lines. Several of 
such extensions have been granted, but always subject to the 
provisions of the Tucker grant, and these have been constructed 
and are now operated by defendant under such consents. The 
Hartford Street Railway and its successor have reported, and 
paid to the city treasurer under the Tucker grant amounts rang- 
ing from 2 per cent, or $6,048.23, on a gross amount for the year 
1896 of $303,411.70 to 2 per cent or $53,641.33 on a gross 
amount for the year 1922, $2,682,066. The amount of gross 
fares for 1923 was $2,470,880.43, and the percentage, 2 per cent 
$49,417.61. In various debates in the common council the 2 
per cent requirement in the Tucker grant was referred to as 
taxes. 

Members of the board of street commissioners on petitions 
presented to the common council and referred to joint committees 
of its members and those of the council for extension of its lines 
and their electrification early in 1893, in hearings held thereon, 
referred to the requirement to report and pay a percentage of the 
gross receipts as a tax and at one time as a license fee. At no 
hearing or debate was any expression used by any one which 
could be construed that this percentage payment was equitable 
compensation or contribution for the additional expense which 
would be incurred by the city by reason of the construction and 
operation of the companies’ lines when electrified. 

The trial court found there has not been shown any additional 
expense caused the plaintiff by the presence of the tracks of the 
defendant and its predecessors in title by the operation of its 
cars over them or by the overhead trolley system. Nor any ex- 
pense of any kind to the plaintiff which could in any sense be 
called additional expense by the substitution of electricity in place 
of horses as a motive power. There are at present in the city 
limits 2,700 trolley poles along the street curbs. The space be- 
P.UR.1928D. 
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tween the rails comprises 28 per cent of the surface of the 
street on which the rails are laid. The company has kept the 
area between its tracks and 2 feet outside the rails in repair, 
and has paid each year for sweeping, cleaning, and watering 
the portion of the street occupied by the railway amounting to 
$15,000 a year, and in addition has made the indemnity agree- 
ment before referred to. 

There was not, so far as appeared, any computation made by 
any one on behalf of either party which fixed 2 per cent of its 
gross receipts from railway operation as just and equitable com- 
pensation to the city for additional expense for which the city 
was then obligated or would be thereafter by reason of the rail- 
way, and the court finds that said 2 per cent was not at the time 
the consent was given figured as such equitable consideration, but 
on the contrary wasatax. The plaintiff would not have approved 
of the plan submitted by defendant’s predecessor without the 
acceptance of the condition in the Tucker grant requiring defend- 
aat and its predecessor to pay a percentage of the receipts from 
the operation of their railway. The city refused to approve of 
defendant’s petition to operate its lines in Hartford with the 
Birney one-man car, and thereupon defendant refused to re-— 
port the gross receipts or pay plaintiff the 2 per cent under the 
Tucker grant. 

The court reached the following conclusions: 

(a) There was no consideration for the payment by the com- 
pany of the 2 per cent, and it was not fixed by the common 
council as having any relation to equitable or fair reimburse- 
ment for any loss which would ensue to the city from the location, 
maintenance, and operation of the railway. 

(b) The provisions in the resolutions of the common council 
of March 24, 1894, requiring the defendant and its predecessor 
to pay said 2 per cent are illegal and void. 

(c) That such illegality did not affect the approval by the 
common council of the plans of the defendant’s predecessor 
filed by them in January, 1893, and should be stricken from the 
resolutions as illegal. 

(d) That the defendant and its predecessors are not estopped 


by the acceptance of the resolutions and of the benefits there- 
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under and by the payments of said 2 per cent from 1894 to 
1923, from claiming such illegality. 

Argued before Wheeler, C. J., and Maltbie, Haines, Hinman, 
and Banks, JJ. 

Appearances: W. Arthur Countryman, Jr., and Arthur L. 
Shipman, both of Hartford, for appellant; George D. Watrous, 
of New Haven, and Joseph F. Berry, of Hartford, for appellee. 


Wheeler, C. J.: (after stating the facts as above). We make 
correction of the finding as to a part of paragraph 23 and strike 
out a part of paragraph 29. These changes in the finding ap- 
pear in the statement of facts preceding the opinion. Other cor- 
rections asked for are denied. 

[1, 2] The defendant street railway’s predecessor was op- 
erating upwards of 9 miles of horse railway and nearly 2 of 
overhead trolley in the city of Hartford when it petitioned the 
city for permission to operate upwards of 11 miles of additional 
overhead trolley over other of the streets of the city. Permission 
was given by the so-called Tucker grant upon defined terms, 
one of which provided that the railway should pay annually to 
the city 2 per cent of its gross annual receipts. The Tucker 
grant was accepted by the railway by its vote and agreement of 
March 27, 1894, in pursuance of which the railway has since paid 
to the city the 2 per cent provided for in the Tucker grant and 
agreement, continuously through the year 1922, and in the in- 
tervening period many times obtained other grants upon the 
same condition, which in effect was each time a renewal of this 
agreement, but on and after January 14, 1924, it has refused to 
make payment of the 2 per cent upon the claim that the agree- 
ment in this respect was illegal. The city’s right to maintain 
its action depends upon whether it had the right under its char- 
ter to make the agreement it did, or, if it did not have this right, 
whether the railway by its long course of conduct in making 
payment of the 2 per cent is now estopped to challenge the valid- 
ity of its agreement in this particular. 

The action taken by the city in making the Tucker grant, 
coupled with its acceptance by the vote and agreement of the 


railway, constituted an executed contract, and created vested 
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property interests. Chicago v. Chicago & O. P. Elev. R. Co. 250 
Ill. 486, 95 N. E. 456; MeQuillin on Municipal Corpora- 
tions, §§ 121, 1672. The franchise under which the railway 
operates in the streets of Hartford came from the state. It 
might, in the grant of its charter, without consulting the city, 
have designated the streets over which the railway should oper- 
ate its lines, fixed their location and the conditions under which 
the tracks should be laid and the railway operated (Central R. 
& Electric Co.’s Appeal, 67 Conn. 197, 209, 35 Atl. 32), or it 
might have delegated the duty of designating the streets, fixing 
the location of the tracks, and the conditions attached to their 
location and operation, to its agent, the city of Hartford. In 
either case the franchise of the railway would have come from 
the state. By the first method the state would have granted the 
right without committing the determination of these conditions 
to the municipality. Thus in Central R. & Electric Co.’s Appeal, 
supra, the route was designated in tht charter; in Fair Haven 
& Westville R. Co. v. New Haven, 74 Conn. 102, 49 Atl. 863, 
the railroad sought to double its existing single track lines; in 
Waterbury v. Connecticut R. & Lighting Co. 86 Conn. 180, 84 
Atl. 723, the routes were all specified in the charter, and the 
application asked for the adoption of electricity as a motive power 
over existing lines. In the second of these methods the state 
would have conferred upon the municipality, as its agent, the 
right to represent it. Whatever the municipality should do 
in its grant to.the railway would be the act of the state, so far 
as made within the power committed to it. Ghee v. Northern 
Union Gas Co. 158 N. Y. 510, 53 N. E. 692; Cleveland v. 
Cleveland City R. Co. 194 U. S. 517, 48 L. ed. 1102, 24 Sup. 
Ct. Rep. 756. 

[3] The defendant railway’s predecessor was, in 1859 (5 
Special Laws 1859, p. 306), granted by its charter the right to 
lay a single or double railway over and along a specified highway 
in Hartford and to such point in that highway as its directors 
should designate. By amendment in 1862 (5 Special Laws 
1862, p. 492), it was empowered to construct and operate over 
any of the other highways in Hartford such other railways as 


“public convenience may require; provided, however, that no 
P.U.R.1928D. 
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such railways . . . shall in any case be constructed, built, 
or operated without the consent of the common council 

first had and obtained,” ete. (§ 2). This amendment brought 
the defendant within the second of these methods. Since the 
amendment has remained to the date of this action unrepealed 
and unmodified, it is unquestioned that the railway could not 
have constructed or operated its lines in any of the streets of 
Hartford, except on the designated part of Main street, without 
the consent of the common council of Hartford. The legisla- 
tive intention is manifest. It has never abrogated the power thus 
vested in the city of Hartford. As a general rule, street railway 
routes have been designated in the charters granted by our gen- 
eral assembly; in the instant case the power of designation was 
committed to the common council. Within the exercise of its 
power of consent, what were the limitations or conditions which 
the city of Hartford could attach to the grant of its consent? 
Obviously none which conflicted with law, or with the charter 
granted to the railway by the general assembly. In Re Kings 
County Elev. R. Co. 105 N. Y. 97, 13 N. E. 18. Beyond these 
limitations upon its power of consent the city might attach any 
other conditions or limitations which it chose. It represented 
in its every grant the state, and, within the limitations imposed 
by law or by the state itself, its power was supreme, for it pos- 
sessed, for the time, the sovereign power of the state. Ash- 
land v. Wheeler, 88 Wis. 607, 60 N. W. 818; Beekman v. Third 
Avenue R. Co. 153 N. Y. 144, 47 N. E. 277. MeQuillin on 
Municipal Corporations, §§ 121, 1644. “The right to consent to 
the use of the streets for street railway purposes embraces neces- 
sarily the right to consent conditionally, to consent with limita- 
tions, restrictions, and reservations. The city, of course, could 
withhold its consent entirely. There can be no doubt, therefore, 
of its right to withhold partially or to limit the grant.” Mercan- 
tile Trust & Deposit Co. v. Collins Park & B. R. Co. (C. C.) 
101 Fed. 347, 351; St. Louis & M. River R. Co. v. Kirkwood, 
159 Mo. 239, 60 S. W. 110, 53 L.R.A. 300; Southern P. Co. v. 
Portland, 227 U. S. 559, 57 L. ed. 642, 33 Sup. Ct. Rep. 308; 
Traverse City Gas Co. v. Traverse City, 130 Mich. 17, 89 N. W. 
574; Minersville v. Schuylkill Electric R. Co. 205 Pa. 394, 54 
P.U.R.1928D. 














XUM 


HARTFORD v. CONNECTICUT CO. 457 


Atl. 1050; Portsmouth v. Virginia R. & Power Co. 141 Va. 54, 
P.U.R.1925C, 750, 126 S. E. 362. 

[4, 5] Provision for compensation as a condition of its grant 
of consent by the municipality was not repugnant to any provi- 
sion of the charter granted the railway unless it were, in law, 
a tax. Defendant’s charter made it subject to the statutes re- 
lating to railroads existing in 1848 with their amendments. 
These required of defendant, in 1893, the payment of a certain 
tax to the state which was stated to “be in lieu of all other taxes 
on its franchises, funded and floating debt and railroad property 
in this state.” If the 2 per cent payment provided for in the 
Tucker grant was a tax it was repugnant to this Law of 1893. 
We will take up this specific point at a later stage of this opinion. 

So far as we can ascertain, there is no other provision of the 
defendant railway’s charter which conflicts with, or is inconsistent 
with, the 2 per cent provision. We have held a similar provi- 
sion for the payment of a percentage of the gross receipts 
germane to the location of a railway upon a new street. “In 
deciding,” we say, “whether to approve a railway location, all 
the natural consequences of the construction and operation of 
the road upon it must be taken into account. An electric rail- 
way in a city street must throw the main course of ordinary 
travel upon those parts of the highway which are not covered 
by its tracks. Such parts, being thus subjected to greater wear, 

must often be improved or reconstructed, in order to be 
adequate to support the increase of burden, and this increase will 
be largely determined by the amount of business for which the 
tracks are used, and so to a great degree proportioned to the 
gross receipts which such business yields.” Central R. & Electric 
Co.’s Appeal, 67 Conn. 197, 213, 35 Atl. 32, 36. 

In Providence v. Union R. Co. 12 R. I. 473, 476, an action 
was brought to recover moneys due for the use of streets by a 
railway under an ordinance providing for compensation for such 
use, which was conditioned upon the assent of the city and upon 
such terms and conditions as the city council might impose. In 
sustaining the action, the court held: 

“But the power here conferred is not a mere police power. 


Evidently it was conferred not only for the general good, but 
P.U.R.1928D. 
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also to enable the city to protect itself as the body charged 
with the maintenance and repair of the streets, and it is to be 
construed fairly in view of its purpose. Rails in streets are a 
serious annoyance; they divert travel to other streets, and so 
necessitate an increase of care and expense, not only where they 
are laid, but also in such other streets. It is, therefore, not un- 
reasonable to require the companies to pay something for their 
privilege. The city, in giving its assent, has required it; and 
the companies, in accepting the assent, have agreed to comply 
with the requirement. We think the agreement binds them.” 

In Allegheny City v. Millville, E. & S. Street R. Co. 159 
Pa. 411, at p. 416, 28 Atl. 202, 203, the supreme court states: 

“A valuable franchise, to use public property, the streets, 
for corporate profit, is about to be granted. It is not illegal or 
unreasonable that the public of the city which represents it 
should have a consideration for the privilege that it confers.” 

See Selectmen of Clinton v. Worcester Consol. Street R. Co. 
199 Mass. 279, 287, 85 N. E. 507; Mitchell v. Dakota Central 
Teleph. Co. 25 S. D. 409, 416, 127 N. W. 582; Asbury Park 
& S. G. R. Co. v. Township Committee of Neptune Tp., 73 N. 
J. Eq. 323, 536, 67 Atl. 790; Postal Teleg.-Cable Co. v. New- 
port, 160 Ky. 244, 248, 169 S. W. 700; St. Louis v. Western U. 
Teleg. Co. 148 U. S. 92, 37 L. ed. 380, 13 Sup. Ct. Rep. 485; 
Western U. Teleg. Co. v. Richmond, 224 U. 8. 160, 56 L. ed. 710, 
32 Sup. Ct. Rep. 449; People ex rel. Jackson v. Suburban R. Co. 
178 Ill. 594, 606, 53 N. E. 349, 49 L.R.A. 650; Kinsman 
Street R. Co. v. Broadway & N. Street R. Co. 36 Ohio St. 239; 
MeQuillin on Municipal Corporations, vol. 4, § 1645. 

The use of these streets by the railway was nearly one-third of 
their entire surface. The electrification of its railways added 
largely to the speed with which its cars were operated. The 
increase of its receipts within the period of these payments was 
eight-fold, indicating largely increased number of cars in operat- 
tion and passengers carried. The use of the surface of these 
streets by the railway had thus largely increased within this 
period. Its poles, 2,700, stood at intervals of 125 feet near the 
curb line of these streets. It was, therefore, a reasonable provi- 


sion that the city should receive a return for the use of its streets 
P.U.R.1928D. 
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by the railway, quite apart from a return for the expense which 
may have been caused to it by the construction and operation of 
the railway over its streets. Where an ordinance of a city pro- 
vided for the payment by a telephone company of $5 for each 
pole set in the streets of a city the Supreme Court of the United 
States held: 

“Tt is more in the nature of a charge for the use of property 
belonging to the city—that which may properly be called rental.” 
St. Louis v. Western U. Teleg. Co. 148 U. S. 92, 97, 37 L. ed. 
380, 13 Sup. Ct. Rep. 485, 487. 

This construction of such a charge has since been approved 
by numerous authorities. No injustice was done the defendant 
railway by conditioning the grant to it upon the payment to the 
municipality of a consideration for the privilege. The terms of 
the municipal consent were not forced upon the railway. It 
could not compel the consent, but it could refuse to accept the 
terms offered. 

The defendant is insistent in its claim that this case is gov- 
erned by our decision in Central R. & Electric Co.’s Appeal, 
67 Conn. 197, 35 Atl. 32. Public Acts of 1893, p. 308, pro- 
vided that, when a street railway is given a right to construct a 
railway, it shall present to local authorities a plan, and they 
may accept and adopt the plan or modify it subject to the right 
of appeal to the superior court or a judge thereof, and it or he 
shall make such orders on appeal as may be deemed to be equita- 
ble, and the decision of the court or judge shall be final. The 
street railway Law of 1893 did not operate upon the defendant 
railway, or any other, until it had obtained from the local authori- 
ties the right to construct and operate the line or lines it asked 
for. The Central Railway Company had constructed under 
legislative authority a railway in the principal streets of New 
Britain; thereafter it was given power to lay tracks in thirty 
other streets and presented its plan for the construction and op- 
eration of the railway in three of these streets to the mayor 
and common council, who approved the plan subject to certain 
conditions. Upon appeal to a judge of the superior court, he held 
the condition providing for the payment to the city of a per- 


centage of the gross receipts “so long as it shall use the streets 
P.U.R.1928D. 
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for railway purposes” to be valid. On appeal from his decision, 
we held that the reason of appeal, that the judge ruled that the 
railway’s right to construct and operate its railway was depend- 
ent upon the consent of the city authorities, was not well taken, 
for the reason that the judge had not so ruled, and further that 
the franchise of the railway to construct and operate its railway 
in these thirty streets had been granted to it by the express terms 
of its charter. 

In the case before us, the right of the defendant to construct 
and operate its railway in any except one designated street 
could only be granted by the consent of the authorities of the 
city of Hartford. This is a vital distinction between that. case 
and this. We have already quoted from that opinion our holding 
that a condition requiring the payment by a railway to a munic- 
ipality of a percentage of the gross receipts for the privilege 
of constructing and operating its railway over the streets of the 
city in which the defendant had not theretofore granted its con- 
sent to operate was a legitimate condition to attach to the granting 
of such a privilege. In the New Britain case we held the condi- 
tion requiring such a percentage illegal because it appeared that 
the payments were required as a compensation for the expenses 
chargeable to the city in consequence of the operation of the 
entire railway system, the greater part of which was in use 
when the privilege was granted, and which the city had no right 
to make the subject of a new condition requiring the payment 
for the expense caused by the railway in the streets which it al- 
ready possessed the right to operate in. We were careful to 
point out that the city authorities might have based the payments 
for the location of the railway upon the new streets upon a per- 
centage of the gross receipts which would be a fair equivalent of 
the expense the city would be put to by reason of the construction 
and operation of the railway in the new streets. The computa- 
tion measured by a percentage of the total gross receipts of the 
entire system would be merely a convenient method of deter- 
mining the fair expense to the city. “It is not impossible,” the 
opinion states on page 215 (35 Atl. 37), “that the city authori- 
ties acted upon the view that the mileage of the tracks that it 


was planned to lay in Chestnut, East, and Jubilee streets would 
P.U.R.1928D. 
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bear such a proportion to the total mileage of the company’s 
railway system, that the specified percentages of the entire gross 
receipts from the operation of that system (measuring as they 
must, to a large extent, the business done upon it, from time 
te time), would be only a fair equivalent for the new expenses to 
which the city would be annually subjected, in the maintenance 
and reparation of these three streets, when the railway should 
be in use upon them. If it were clear that the order meant 
this, or if a fixed sum had been assessed as such an equivalent, 
we should think there was no error.” The New Britain case 
is thus plainly distinguishable in its facts from this case, but its 
holding that the municipality could charge a percentage of the 
gross receipts of a railway as equitable consideration for the privi- 
lege granted by it to a public utility supports the plaintiff’s posi- 
tion. 

[6-8] The defendant sets up in its second defense, that its 
contract with the plaintiff was ultra vires because the provision 
for the payment of 2 per cent of the gross receipts was not based 
upon any equitable compensation for injuries arising from the 
location and operation of its railway, and included earnings 
from lines already in operation. The burden of proving this 
defense was on the defendant. A reading of the finding indi- 
cates that it has not met this burden. Paragraphs 30 and 34 
of the finding show that the trial court was of the opinion that it 
was necessary for the plaintiff to prove that it had been put 
to additional expense by reason of the construction and operation 
of the railway in the streets in which its lines were then operating 
and that computation made at the time of the Tucker grant fixed 
the computation of 2 per cent of the gross receipts as just and 
equitable compensation. There was no such obligation upon the 
plaintiff. It could stand upon its contract until the defendant 
established some or all of the grounds of the second defense. It 
is true the court finds that there were no expenses incurred by 
the city through the construction and operation of this railway. 
If this finding was made as a result of misplacing the burden 
of proof upon the plaintiff, it cannot stand. It finds question- 
able support in the evidence. And it appears to conflict with the 


findings that there had not been shown any additional expense. 
P.U.R.1928D. 
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Failure to prove a fact cannot be made the basis of a positive 
finding regarding that fact. There is no finding that the 2 per 
cent of the gross receipts was imposed to provide compensation 
to the city for expenses caused it thereafter by the operation of 
the railway over the streets in which it was operating its lines 
prior to the Tucker grant. We cannot assume this to be the fact. 
The locations sought were about equal in mileage to those already 
granted, while the contract as to each grant recited that it was 
made upon a valuable consideration. In the New Britain case 
the court held that the city had no right to require an annual 
percentage of the gross receipts from the lines already in opera- 
tion and that “the most natural construction of the finding, how- 
ever, would seem to be that which makes it uphold the imposition 
of this condition on the ground that it would provide a just com- 
pensation for such expenses as the city might thereafter incur 
for the maintenance of all the streets through which cars are 
run.” 

{9-11] In the absence of a similar finding, we cannot hold, 
upon the record in the instant case, that the parties to the con- 
tract intended to include in the payments of 2 per cent of the 
gross receipts provided for compensation on the account of ex- 
penses caused by the lines already in operation. The fact that 
many similar grants of consent have been made to defendant to 
operate its lines in other streets since the decision in Central 
R. & Electrie Co.’s Appeal, supra, in 1896, and at no time has 
defendant protested these payments, is strong confirmation of the 
existence in the minds of defendant’s advisers of the distinction 
between the grant made in the New Britain case and those made 
to the defendant which we have pointed out. The court could 
hold upon the record in the New Britain case that the percentage 
of the gross receipts provided for included compensation for ex- 
penses caused the city by the railway from its lines already in 
operation, and for which it had no legal right to condition its con- 
sent. In the instant case we cannot hold that the percentage 
agreed upon did in fact include compensation for expenses 
caused by the lines already in operation. We may not assume 
that the parties to the Tucker grant intended such illegal com- 
pensation. It seems the more probable interpretation that the 
P.U.R.1928D. 
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percentage agreed upon was the estimate which the city deemed 
2 fair equivalent for the new expenses to which it would be annu- 
ally subjected by the operation of the new lines, together with a 
fair equivalent for the uses the railway made of all of plaintiff’s 
streets over which it operated in the city of Hartford in the con- 
duct of its private business, in which estimate the defendant 
acquiesced. The defendant assumes that, unless plaintiff shows 
that it has incurred expense as a consequence of the construction 
and operation of the railway, this provision of the contract must 
fall. That is a misconception. The parties to the contract, we 
must assume, thought as they expressed, that there was a valua- 
ble consideration for the contract, either in the expense to be 
incurred by the plaintiff, or in compensation for use of these 
streets, or in both. The fact that either of these considerations 
which they assumed and estimated later failed to measure to their 
then judgment does not subsequently furnish either party ground 
for avoiding the obligation of the agreement entered into. The 
parties had the right to make their own estimate of the consid- 
eration for the plaintiff’s grant of consent. Their estimate may 
have been good or bad; if voluntarily made, it is beyond the con- 
trol of a court. 

The defendant cannot escape the obligations arising from the 
contract it voluntarily entered into with the city of Hartford 
unless the contract was ultra vires. It makes this. contention 
upon the authority of Central R. & Electric Co.’s Appeal, supra, 
which we have discussed, and upon the contention that the pro- 
vision of the contract for the payment of the 2 per cent of the 
gross receipts is a tax. The city of Hartford concedes that, if 
this provision were a tax within the meaning of § 3920 of Revi- 
sion of 1888, it would be an illegal requirement, but it con- 
tends that, if illegal when made, the defendant’s twenty-seven 
annual payments, made under the contract which it accepted 
and carried out for twenty-eight years, estopped it from then 
repudiating the obligation of continuing these payments. We 
do not stop to consider whether, if the provision were not ultra 
vires, but was confiscatory or unreasonable in character, the de- 


fendant could avoid making these payments as some authorities 
P.U.R.1928D. 
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seem to hold, for these claims are not made in the record or in 
the argument or brief of the defendant. 

[12] The trial court has found as a fact that this payment 
is a tax, and also found as a conclision from the subordinate 
facts that the payment is a tax. Whether the provision in ques- 
tion in this contract was a tax or not must be determined upon 
the proper construction to be given to the language of this provi- 
sion of the contract construed in the light of the circumstances 
surrounding its making. A question of that character is one of 
law and not of fact. Fuller v. Metropolitan Life Insurance Co. 
70 Conn. 647, 663, 41 Atl. 4. “It was, after all, the legal read- 
ing and interpretation of what was written.” Jordan, Marsh & 
Co. v. Patterson, 67 Conn. 473, 479, 35 Atl. 521, 523. The 
conclusion drawn from the subordinate facts, if erroneous, “is 
an error of law, and reviewable by us.” Neff v. Neff, 96 Conn. 
273, 275, 114 Atl. 126. A tax is a burden or charge levied upon 
persons or property by governmental authority for governmental 
or public purposes. Citizens’ Saving & Loan Asso. v. Topeka, 
20 Wall. 655, 664, 22 L. ed. 455. “A tax is not a debt in the 
ordinary sense of that term. It does not rest upon contract, 
either expressed or implied. It does not carry interest, and is 
not subject to set-off unless expressly so made by statute. Neither 
its existence, nor its continuance, depends upon individual will.” 
Cromwell v. Savage, 85 Conn. 376, 377, 82 Atl. 972, 973. 

[13] The defendant railway sought from the plaintiff the 
privilege of constructing and operating additional tracks over its 
streets, and the right under the Law of 1893 to change its motive 
power to electricity on all of its lines) The Law of 1893 did 
not affect the right of the city of Hartford to grant or withhold 
its consent to construct and operate the additional lines. The 
city voted to grant defendant’s application upon its agreeing to 
the specified conditions in the grant, one of which was the pay- 
ment of the 2 per cent of the gross receipts annually. The court 
finds that: 

“The plaintiff would not have approved of the plan submitted 
by the defendant’s predecessor in title without the acceptance of 


the condition in the Tucker grant relative to the payment to the 
P.U.R.1928D. 
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plaintiff of a percentage of the receipts of defendant and its 
predecessor from its operations under said plan.” 

The defendant's application had been pending a long time; 
its present counsel now say that it may be that defendant was 
then advised that the 2 per cent payment was legal, and we may 
safely assume that they are correct in their surmise. The con- 
tract was one which defendant undoubtedly felt was of advantage 
to it, and one which it had long considered. It could not secure 
the consent of the plaintiff unless it acceded to the proposed 
terms. It weighed the offer and deemed it of value to it; its 
directors unanimously accepted the grant and instructed its sec- 
retary to give the notice of acceptance as required by the terms 
of the grant, which he did. There was thus a valuable considera- 
tion to each of the parties to the contract. The city received 
the specified payment; the railway obtained the primary right 
to use a part of these streets for the purposes of its business. It 
was entirely optional with the defendant whether to accept the 
grant upon these terms or refuse it. We repeat upon its accept- 
ance, the agreement became complete and the contract executed. 
The payment provided for was not a charge levied by govern- 
ment upon defendant’s property for governmental purposes but 
the payment of an obligation created by its voluntary action; 
the provision for payment of a percentage of the gross receipts 
does not fall within any known definition of a tax; it is neither 
proportional nor compulsory in character, but voluntary and in- 
dividual, and its every attribute is antagonistic to the normal 
attributes of a tax. Payments such as these are sometimes spoken 
of as taxes both in current speech, in statutes, and in judicial 
decisions; it is neither surprising nor significant to find that 
the payments in controversy in current speech have been desig- 
nated as taxes. We must look, not for the current, but the legal, 
meaning of tax; that is, for the restricted or exact use of this 
word, and we cannot find it in the nature of characteristics of 
these payments. That is the true test. Heerwagen v. Cross- 
town Street R. Co. 179 N. Y. 99, 103, 71 N. E. 729; Memphis 
v. Postal Teleg. Cable Co. 76 C. C. A. 292, 145 Fed. 602, 606; 
37 Cyc. 70, 78. The authorities are in practical agreement in 
holding that a provision in statute, ordinance, or contract affect- 
P.U.R.1928D. 30 
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ing a municipality and public utility similar to the 2 per cent 
payment in the contract before us is not a tax. It is designated 
as rental and not a tax in St. Louis v. Western U. Teleg. Co. 
148 U.S. 92, 37 L. ed. 380, 13 Sup. Ct. Rep. 485. Later, where 
franchises were granted to a street railway subject to the pay- 
ment of a percentage of gross receipts, or of a lump sum, it was 
held that payments of this character are not to be construed as 
an equivalent or substitute for taxes. New York ex rel. Metro- 
politan Street R. Co. v. State Board of Tax Comrs. 199 U. S. 
1, 50 L. ed. 65, 25 Sup. Ct. Rep. 705. In Denver v. Stenger, 
295 Fed. 809, 814, the Cireuit Court of Appeals had occasion 
to construe a provision in the grant of a franchise providing for 
the payment in further consideration for the franchise of $5,000 
per month during the 20-year term of the franchise in the light 
of the claim by the utility that the payment was a tax or in the 
nature of a tax. “It seems unchallenged,” says the court, “that, 
at all times heré material, the appellant possessed the power to 
deny the privilege of special use of its streets or to grant such 
under terms and compensations agreeable to it; also that it pos- 
sessed the further power to tax the exercise of such privilege. 
The former is a police power, and compensation therefor is in 
the nature of rental. . . . The latter is a revenue power, and 
exactions thereunder are taxes. . . . The obligation to make 
these payments is purely contractual. The voluntary nature 
thereof is not affected by the fact that one of the advantages in- 
ducing assumption of it was freedom from car license taxes. 
Being voluntary in origin, it cannot be a tax. . . . The con- 
tention that the payments are operating charges in the nature of 
rental seems sound. That this character of charge is in the 
nature of rental has been determined by the Supreme Court. 
St. Louis v. Western U. Teleg. Co. supra.” 

A county imposed payment of a percentage of gross receipts 
upon a light and power company for the use of highways. The 
court held: 

“The percentage payment is not a tax upon the property of the 
corporation, nor a license charge for the privilege of operating 
its business. It is a compensation for the use of the portions 
of the highway covered by the franchise easement, and it is lim- 
P.U.R.1928D. 
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ited to such percentage of the total gross receipts as can be shown 
to have arisen from the use of the franchise.” Tulare v. Dinuba, 
188 Cal. 664, 674, 206 Pac. 983, 986; Hanford Gas & P. Co. 
v. Hanford, 163 Cal. 108, 111, 124 Pac. 727. 

The defendant interprets the provision in the Tucker grant 
for the payment of the 2 per cent, “until such time as the state 
law shall be so changed as to provide that taxes of street railway 
companies shall be paid locally instead of to the state; and, in 
ease of such change in the law, the company shall pay annually 
to the city any deficiency in the amount of said taxes from the 
amount of said 2 per cent on the receipt as aforesaid,” as sup- 
porting its claim that this payment is a tax. The plaintiff in- 
terprets this provision as intended to point out the difference 
between the 2 per cent payment and a tax, and also to furnish 
the defendant protection against a larger payment for the privi- 
lege granted it in the event that the taxation of defendant by the 
state should be changed. The plaintiff’s interpretation is the 
more apparent one and the more reasonable. The Tucker grant 
protected the rights of the defendant as well as those of the 
plaintiff against the impairment of the contract rights each ob- 
tained. We have instanced a few of the cases where the rights 
of the municipality were given constitutional protection. We 
cite similarly a few cases where the rights of the public utility 
have been accorded a like protection. Detroit v. Detroit Citizens’ 
Street R. Co. 184 U. S. 368, 46 L. ed. 592, 22 Sup. Ct. Rep. 
410; Cleveland v. Cleveland Electric R. Co. 201 U. S. 529, 50 
L. ed. 854, 26 Sup. Ct. Rep. 513; Knoxville Water Co. v. Knox- 
ville, 189 U. S. 4384, 47 L. ed. 887, 23 Sup. Ct. Rep. 531; 
Selectmen of Amesbury v. Citizens’ Electric Street R. Co. 199 
Mass. 394, 85 N. E. 419, 19 L.R.A.(N.S.) 865; Central R. & 
Electric Co.’s Appeal, 67 Conn. 197, 222, 35 Atl. 32, 39, is 
in harmony with the law of our country and conclusively deter- 
mines that the 2 per cent payment provision is not a tax but a 
contractual obligation voluntarily assumed which became effec- 
tive when the railway was constructed and in operation. “To 
ask for equitable compensation,” we say, “for injuries occasioned 
by the location, is something very different from laying a tax, 


or charging a license fee. There can be no obligation to pay, 
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unless the tracks are laid; and it will then be merely a con- 
tractual obligation, voluntarily assumed, to make good a loss 
that would otherwise ensue to the municipality from their loca- 
tion.” The contract of these parties must be held valid until 
the contrary appears. In its second defense defendant pleads 
the invalidity of this provision of the contract upon these two 
grounds; both of which were sustained by the trial court. We 
are unable under the law, as we find it, to sustain the judgment 
upon either of these grounds, or upon any other ground apparent 
in the record. The conclusions reached would perhaps justify 
our failure to pass upon the issue of the estoppel of defendant 
raised by the plaintiff’s reply. Its conclusiveness in supporting 
plaintiff's appeal and the large consideration counsel have given 
it leads us to state with some brevity our view of it. 

[14, 15] Assuming defendant is right in its claim that plain- 
tiff was without power to impose as a condition of its grant to 
the defendant the payment of the percentage of its gross receipts 
which defendant agreed to make, the plaintiff maintains that the 
defendant is estopped after this long exercise of the privileges 
of the grant to it, to avoid the making of these payments which 
it had made, without protest, for twenty-eight years, while it 
continues to exercise under claim of right the privilege of fran- 
chise granted in 1894, and in many other grants of like character 
and upon like terms. Defendant’s claim of ultra vires ignores 
the true legal construction of that term as applied to a contract. 
The contract of a municipality which is not within the powers 
conferred upon it is ultra vires (that is, void ab initio), and the 
act of one or both parties to the contract cannot give it life either 
by way of ratification or estoppel. Dillon on Municipal Corpo- 
rations (5th Ed.) vol. 4, §$ 1610, 1611; Central Transp. Co. 
v. Pullman’s Palace Car Co. 139 U. S. 24, 48, 49, 35 L. ed. 
55, 11 Sup. Ct. Rep. 478; MeQuillin on Municipal Corporations, 
§ 1172. “An act is ultra vires of a corporation,” we say in 
Byrne v. Schuyler Electric Mfg. Co. 65 Conn. 336, 346, 31 
Atl. 833, 834, 28 L.R.A. 304, 307, “when it is not within the 
power of the corporation to perform it.” The Tucker grant 
contract was not made in express violation of law.~ Defendant 


does not and could not claim that. Its entire subject-matter was 
P.U.R.1928D. 
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within the power of the municipality, unless the single provision 
of the contract is void; the rest of the contract it does not attack 
but admits to be valid. It has not offered to abandon the rights 
it acquired under the contract; it desires and purposes to con- 
tinue in the exercise of all the rights accorded it under the con- 
tract. The benefits to it arising out of this franchise, which we 
must assume was of prospective value to it when granted, and 
has since become and is now of real value to it, it retains, but 
refuses to longer pay the primary pecuniary benefit to the plain- 
tiff which it agreed to give in consideration of its consenting to 
the grant. Private individuals or corporations would not be 
permitted to retain all the benefit of their contracts with each 
other yet refuse to perform the most substantial of their obliga- 
tions. The defendant received a franchise which was of pecuni- 
ary benefit to it; it has expended large amounts in developing the 
railway lines for which the franchise was given. It is manifest 
defendant cannot place the plaintiff in statu quo except at dis- 
astrous sacrifice to itself. In such a situation it is too late for 
it to claim that this condition of the grant is ultra vires or to 
attack this contract upon other grounds. It will not be allowed 
to hold the contract valid except as to the single provision but 
invalid as to that. That situation does not present a case of 
ultra vires in its true legal sense. The public utility will be 
bound by the condition that the municipality had no power to 
impose, provided the municipality had the power to consent or 
refuse to grant the franchise, and the utility accepted the grant 
with the conditions imposed and thereby executed the contract, 
and in pursuance of the grant has constructed and long operated 
under its contract, and purposes so continuing. Southern P. R. 
Co. v. Portland, 227 U. S. 559, 57 L. ed. 642, 33 Sup. Ct. Rep. 
308 ; Rutherford v. Hudson River Traction Co. 73 N. J. L. 227, 
63 Atl. 84; Jersey City v. North Jersey Street R. Co. 72 N. J. 
L. 383, 61 Atl. 95; Mitchell v. Dakota Central Teleph. Co. 25 
S. D. 409, 416, 127 N. W. 582; Hanford Gas Co. v. Hanford, 
163 Cal. 108, 111, 124 Pace. 727; Valdez v. Valdez Dock Co. 
5 Alaska, 399; People ex rel. Fitz Henry v. Union Gas & E. 
Co. 260 Ill. 392, 103 N. E. 245; Pensacola v. Southern Bell 


Teleph. Co. 49 Fla. 161, 37 So. 820; St. Louis & M. R. R. Co. 
P.U.R.1928D. 
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v. Kirkwood, 159 Mo. 239, 253, 60 S. W. 110, 53 L.R.A. 300; 
People ex rel. Jackson v. Suburban R. Co. 178 Ill. 594, 606, 
53 N. E. 349, 49 L.R.A. 650; Simons Sons Co. v. Marvland 
Teleph. & Teleg. Co. 99 Md. 141, 175, 176, 57 Atl. 193, 63 
L.R.A. 727; Mercantile Trust & Deposit Co. v. Collins Park & 
B. R. Co. (C. C.) 101 Fed. 347, 351; Potter v. Calumet Elec- 
tric Street R. Co. (C. C.) 158 Fed. 521; Allegheny City v. Mill- 
ville, E. & S. Street R. Co. 159 Pa. 411, 28 Atl. 202; MeQuillin 
on Contracts, vol. 4, 1688. 

The defense of ultra vires was advanced in New Haven v. 
Fair Haven & W. R. Co. 38 Conn. 422, 433, 9 Am. Rep. 599, 
in resisting the payment of an assessment levied upon the prop- 
erty of the defendant for lack of authority of the city to levy 
it, although the defendant had suffered the city to make the im- 
provements for which the assessment was levied with knowledge 
of the proceedings taken and without objection to them. We 
held: 

“The presumption, therefore, is, in the absence of any finding 
to the contrary, not only that the defendant consented to the 
making of the improvement by the city, but that there was an 
implied understanding that the defendant was to bear its fair 
proportion of the expense. We think, therefore, that the defend- 
ant should be estopped from setting up this claim.” 

Our court in this decision has applied the principle of estoppel 
as the many authorities we have cited applied it. In this juris- 
diction a corporation or an individual contracting with a mu- 
nicipality is estopped to defend against the enforcement of a 
single provision of the contract which has been accepted and 
its benefits long and continuously enjoyed and still retained, up- 
on the ground that the single provision is beyond the power of 
the municipality to have made. Defendant appeals to equity as 
the origin of estoppel. It can find no succor in equitable prin- 
ciples. The contract if made was of its own volition, made upon 
a valuable consideration which was incapable of accurate estimate 
when made; the city of Hartford consented to the grant of the 
franchise to defendant; its business since that grant has been 
largely based upon the consent so given; it cannot keep all that 
it received and refuse to do what it agreed to do in consideration 
P.U.R.1928D. 
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of the grant—that would not be equitable, indeed it might be 
characterized by a harsher term. 

[16] Two rulings on evidence should be noted. The defend- 
ant offered in evidence certain records of the board of street 
commissioners of Hartford covering certain hearings and discus- 
sions held by that board in reference to a petition presented to 
the common council and upon which no action was taken by the 
council. This was prior to the petition which culminated in the 
Tucker grant. The evidence was offered for the purpose of show- 
ing that at these hearings the percentage of the gross receipts, 
which it was suggested and discussed that defendant should be 
required to pay, was consistently referred to as a tax, and this 
testimony was claimed by defendant’s counsel to be relevant for 
the purpose of determining whether or not the percentage of the 
gross receipts which defendant was required to pay in the Tucker 
grant was in fact a tax. The evidence was clearly irrelevant and 
immaterial. It comprised no part of the action which finally 
culminated in the Tucker grant. The communication of the 
railway dated January 8, 1894, was referred to a special joint 
committee and not to the board of street commissioners. That 
board never had before it the communication leading to the pas- 
sage of the Tucker grant. The petition before the street com- 
missioners never resulted in action by the common council. 

[17, 18] The offer also was not admissible for the purpose 
of proving as a fact the meaning of the payment of the 2 per 
cent of gross receipts found in the Tucker grant. Finally dis- 
cussions and statements made before a committee of a legislative 
body or in debate before that body are not admissible in proof 
of a legislative intention in an act passed by the body, for the 
reason that it is impossible to determine what effect the in- 
dividual discussion had upon the action taken. Litchfield v. 
Bridgeport, 103 Conn. 565, 573, 131 Atl. 560; Duplex Print- 
ing Press Co. v. Deering, 254 U. S. 443, 474, 65 L. ed. 349, 41 
Sup. Ct. Rep. 172; Banco Mexicano v. Deutsche Bank, 263 U. 
S. 591, 68 L. ed. 465, 44 Sup. Ct. Rep. 209; Plunket v. Old 
Colony Trust Co. 233 Mass. 471, 474, 124 N. E. 265, 7 A.L.R. 
696. The testimony of Mr. Goodrich upon the same point was 
even more objectionable, for it included idle street talk. As 
P.U.R.1928D. 
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the court found that the 2 per cent as a matter of fact was a 
tax, we cannot hold the admission of this evidence to have been 
harmless. 

There is error, the judgment is set aside, and the case remand- 
ed to the superior court, with direction for an accounting by de- 
fendant in accordance with plaintiff’s Exhibits A and B, and 
this opinion, for all payments accruing thereunder on and after 
January 1, 1924, together with interest upon each payment from 
the time it became due, and for the rendition of a judgment in 
favor of the plaintiff for the amount found due upon such ac- 
counting. 


All coneur. 





NEBRASKA STATE RAILWAY COMMISSION, 


RE MEADOW GROVE TELEPHONE COMPANY. 
[Application No. 7084.] 


Depreciation — Basis for computation — Original cost. 

1. Cost of new equipment in place, less the cost of old equipment, 
plus the cost of removal, less salvage, should be a charge to capital and 
not to depreciation, p. 476. 

Valuation — Consumer-owned property. 

2. The duty of the rate payer does not include any obligation to 
contribute to the cost or value of property devoted to his use, since 
utilities must expect to finance additions tu plant, p. 476. 

Return — Percentage allowed — Telephones. 

3. An allowance of 7 per cent on the fair value of telephone prop- 

erty was permitted in rate proceedings, p. 478. 





Depreciation — Basis for computation. 
Discussion of the proper basis for the computation of depreciation 
of maintenance and depreciation charge of utility plants, p. 477. 


[June 9, 1928.] 


Apptication of a telephone company for increased rates for 
service ; rates adjusted. 

Appearances: G. A. Salisbury, Owner, for the applicant; 
W. R. S. Anstine, president, Community Club, W. S. Crook, 
P.U.R.1928D. 
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and E. H. Brewer, secretary, Community Club, Meadow Grove, 
for the citizens; Leonard D. Densmore, secretary, and V. L. 
Taylor, assistant engineer, for the Commission. 


By the Commission: This is an application of the Meadow 
Grove Telephone Company for a permit to increase its exchange 
rates, at Meadow Grove. The present and proposed net rates 
are set out below: 


Present Proposed 


NONE SNR 066606.0s58600ssnteucbbeseedeweues $1.75 $2.75 
I MID 6.6 6.0.x 005 660505004450 500546400 R NOM 1.25 1.75 
Residence, two-party, optional .......cceeeescceeecees 1.50 
DU, SE bhi ock 36 cuaecteeeneenneeesawaeececwns 1.25 1.75 


The files of the Commission disclose that applicant is a Ne 
braska corporation organized in 1902 with paid-up capital of 
$5,000. It began operation with very modest rates, which were 
continued until the year 1920, when it applied to the Commission 
and received a small increase, on the representation that it was 
necessary to rehabilitate the property. The charge to operating 
expenses and credit to the reserve on account of maintenance and 
depreciation was increased to $2,400 per annum. 

In 1920 the books of the company were set up by the account- 
ing department of the Commission, using an approximate figure 
for the fixed investment with the actual working capital. The 
liabilities were actual as far as could be determined, with excep- 
tion of the depreciation reserve which was estimated, and sur- 
plus which was the balancing figure. The accounts were con- 
tinued under the rules of the Commission and the records show 
that the fixed investment did not increase substantially before 
1928. The depreciation reserve shows a steady growth from 
1920, when it was $5,045.85 to $7,820.08 at the close of 1925, 
notwithstanding the fact that the town portion of the exchange 
has been reconstructed. 

The present owner purchased the property in 1926 for ap- 
proximately $11,000 and added certain switched lines to the 
plant at a cost of about $6,500 which were added to the fixed 
investment or a total purchase price of the existing plant of not 
to exceed $17,000. The annual report for 1925 shows that the 
company had fixed assets at the time of the transfer in the 
P.U.R.1928D. 
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amount of $15,325.21 and working capital in the additional sum 
of $2,253.33, which consisted largely of accounts receivable or 
total assets in the amount of $17,578.54. The liabilities con- 
sisted of common stock in the amount of $5,000, notes payable 
in the sum of $1,500, and a depreciation reserve in the amount 
of $7,820. The surplus was $3,304.98. The report for 1926 
shows that the new owner continued the principal accounts of 
the company as he found them, with the apparent exception of 
uncollected service revenues in the approximate amount of 
$2,000, which were charged to surplus, thereby reducing this 
figure to $1,581. It also appears that the purchaser did not as- 
sume the accounts payable in the sum of $1,300. 

Applicant’s report for the year 1927, shows no substantial 
increase in the fixed property, except the switched lines above 
mentioned. The depreciation reserve increased for the year in 
the amount of $787.01, making a total reserve as of January 1, 
1928, in the amount of $9,045.44. The same report shows that 
surplus in the amount of $1,581 is reduced by operating losses 
for the year in the amount of $664. Applicant charged operat- 
ing expenses and credited its maintenance and depreciation re- 
serve for the year 1927, with $3,264, which exceeds the amount 
fixed by the Commission in the sum of approximately $1,200. 
It may be noted that the increase in the reserve for the year 
above mentioned, is greater than the charge to profit and loss. 

The engineering department of the Commission made an in- 
ventory and appraisal of the property including stores and sup- 
plies, on the cost basis, just prior to the hearing which shows an 
estimated cost new in the amount of $18,225.29 and the same 
less depreciation, in the sum of $12,541.16. These figures were 
not disputed. For the purpose of this order, the Commission 
will construct a new balance sheet, using the engineering depart- 
ment’s cost figures, including stores and supplies, and the actual 
liabilities of the company with the exception of depreciation 
reserve which will be adjusted to the actual depreciation found 
in the property and the surplus charge will be the balancing 


figure. 
P.U.R.1928D. 
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BALANCE SHEET. 
Assets. 


Pe IO, ob ce ebacand dace ksvceeseeuaiesace coccccces $18,226.29 
WORKER GORTEAE c.ccvene cs nveesceese’s DiMAtarhs do eeeeweees 511.68 

POE. kc cmewsaadanesr decade hawks ddbensisceseetcaeaes $18,736.97 

Liabilities. 

NON RIS i'n sd ck ciara atcagrs dew awe i RA Cerne ee eee $5,000.00 
be er re Per eee rT ee ee er 6,290.00 
rr nee PEE eee 519.94 
PE MMOD i. cnece ce pianex canes bancdilnnascpnnmanae 5,684.13 
Advance payments by subscribers .............. 00 ceeeeeecees 448.20 
DON, cc cantensend eed kocnkirsndeeuncegtaess aoe cevencianee 794.70 

PO: snitucasia SN Sa eet ee be eee aah wage nate ed eued $18,736.97 


If the appraisal figures are accepted as a measure of cost, ap- 
plicant’s assets have been somewhat overstated. The deprecia- 
tion reserve is the difference between the cost new and the cost 
less depreciation. The loss in surplus is the result of writing off 
the receivables. The charges appearing in the above balanced 
statement are not surprising, as the original figures in 1920 were 
estimates as stated above and the accounts have been continued 
for seven years and have been subjected to the errors that natural- 
ly creep in as the result of operation. The outstanding fact dis- 
closed by the new appraisal is that the depreciation reserve has 
grown beyond the requirements of the company. 

A large part of the plant was constructed prior to the period 
of high prices of telephone materials and equipment. If 50 
per cent is used as a fair measure of the rise in price levels, 
applicant’s plant would cost new today approximately $27,337. 
Using the actual depreciation as found by the engineering de- 
partment of 68 per cent, this figure becomes $18,589.79. 

When working capital, exclusive of stores and supplies, is 
added we have a present value of $19,100. The purchase price 
in 1926, including the switched farm lines was not to exceed 
$17,000. This points to the market value in 1926, including 
appreciation. No substantial additions have been placed since 
that time. The estimated cost of the property as of the time of 
placement, we have shown above in the figures of $18,756.97. 
Having these facts in mind, the Commission believes and so 
finds that the present value of applicant’s property, used and 
useful, for telephone purposes is $18,000. 


The record shows that the town portion of the exchange is in 
P.U.R.1928D. 
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fair condition, with the exception of the switchboard, which ap- 
plicant admitted should be replaced. A number of the service 
complaints related at the hearing were traceable to the switch- 
board apparently for the reason that it afforded poor and un- 
dependable connections. 

The testimony shows that the farm lines are not in good operat- 
ing condition. Several witnesses testified that as many as four 
poles located consecutively in the farm lines were gone or broken 
and not supporting the wires. In many places the insulators 
are off the pins or the wire was on the ground and in other in- 
stances, the telephone wires were touching trees, all these con- 
ditions contribute to poor service. A new switchboard will im- 
prove the situation, but a good deal of work will have to be done 
on the farm lines, to put them in good operating condition. 

The new switchboard will cost not to exceed $1,000 installed. 
This will be added to the rate base of $18,000, making a total 
of $19,000 on which a new schedule of rates will be predicated. 

Applicant’s revenues and expenses for the year 1927, are as 





follows: 
Revenues. 
BCMOMRO GOTVICE occ ccccesncsadesinsccscssescceseoeccceseress $5,919.35 
Toll ...cccccccccces Coc cecccscccccccccccccecscescese Cecccceee 442.75 
Total ...... UUARADUUREMREKE 64d HO RES t OE EROS SATA ORERIREE $6,362.10 
Expenses 
PERNOUNES NOE GHPOCIANINN 600 c soci ccc cscs wsecetsvcseecens $3,264.00 
Be CG io cc carve ns accenseseccccesesdancenaneceeensaes 1,208.62 
COMMNONUIRL GEPONED o cscs ccsccsacerevsccceesecedesessccnceess 1,979.97 
TO oscccrdvdceceessccdvcssvesiccesccesiecessscccceces, GESUOO 
EE: COIN TOD i 6066.66 85560 sct ESKER RSS aS RUE $90.49 
PN GHOUUE, 2. 600 sdscederinesvesesunsnscesecaseeuwe 190.00 
Emterest QOSTWOE 06. occ ccc rescvcessnvcecccecesesecerscesc ce 384.00 
Total chazge to proht amd Boas 2c cccscvcvcccccscscsecesscsess 664.49 


[1, 2] This shows the charge of $3,264 for maintenance and 
depreciation for the year 1927; $2,476.99 of this amount was 
actually used. Included in this figure is $1,500 for the salary 
of a lineman and local manager. Approximately $300 additional 
is included for service performed by the owner of the property 
or a total of about $1,800, expended for labor. The manager 
also charged $600 for supervision, which appears in the salaries 
of officers. The books of the company were kept by another con- 
P.U.R.1928D. 
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cern at an expense of $50 per month or $600 a year. This work 
is ordinarily done by the local manager, or in many instances 
by the chief operator. The manager lives some distance from 
the plant and contends that he should be compensated to the 
extent of $900 a year for traveling expenses and supervision of 
the exchange. In short, we have charges for maintenance, and 
officers’ salaries, including the accounting expenses of $3,000 per 
annum. It is doubtful whether a small exchange should be ex- 
pected to carry this burden. It amounts to approximately $9 
per year on the 341 stations in service. 

Applicant contended that it should be allowed increased 
revenues to pay the cost of new plant necessary to replace prop- 
erty retired from service. In other words, if a pole is displaced 
which cost $2 in place in 1914, and the same size and kind of 
pole cost $4 under present price levels, the difference or $2 should 
be provided by the rates. This is the wrong principle. The rule 
which governs replacements is as follows: The cost of the new 
pole in place, less the cost of the old pole plus the cost of re- 
moval, less salvage, should be a charge to capital. Applicant 
must expect to finance net additions to plant. This is proper, 
as it adds value to the plant and may be capitalized. It follows 
that the duty of the rate payer does not include any obligation 
to contribute to the cost of value of the property devoted to 
his use. 

Apparently applicant has used his idea that the maintenance 
and depreciation reserve should provide for additions and bet- 
terments, arising from replacements as his report shows that he 
has charged $3,264 to operating expenses to pay for main- 
tenance and depreciation, although there was an unexpended 
balance of $787. This explains the charge to profit and loss in 
the sum of $864. The Commission has used from 10 to 12 per 
cent, computed on the cost of the plant in place as a charge to 
operating expenses and a credit to the depreciation reserve, to 
pay the cost of maintenance and plant retired from service. The 
results show that this allowance has been ample for this purpose 
when a period of years are considered. In view of the condition 
of the farm lines, 4s shown by the testimony, the Commission 


will use 11 per cent, computed on the cost of the plant in place, 
P.U.R.1928D. 
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or $19,000 for the purpose of an estimate, as a proper charge to 
operating expenses and credit to the maintenance and deprecia- 
tion reserve. 

An estimate of the operating expenses reasonably required by 
the exchange are as follows: 


Maintenance and depreciation ...........-e.e0- Coseseseeses «++ $2,090.00 
BE. tx sccrereiennssnnceues Tre Tree TTT PTT Tere TTT Te 1,240.00 
Managing and accounting ...... OE ee en ee te 1,300.00 
Se Ce re ee er eee Cre ee Pere re 320.00 
NN RE NE osc nadie asthe daa newn ee aw ere meme ee 40.00 
Office supplies, heat, light and power ..............eeeeeeeeeees 228.00 
ZORGS AEE TGTAMCS GRE QORGTEL qo. o's <2. ccccvcrcceaccevsccess 185.00 

WR Wahab nee Radee ccude RAE eee disenn deacons Cecereves $5,303.00 


[3] Applicant’s revenues for the year 1927 were $6,362.10. 
The estimated expenses in the sum of $5,303 provides a re- 
mainder of $1,059. This is not sufficient to pay a fair return 
on the value of the property as found by the Commission. Using 
7 per cent in the instant case, as a proper rate, applicant is en- 
titled to $1,330 for the use of the property, after all operating 
expenses have been paid. 

The actual number of subscriber stations in service at the 
end of the year 1927, were 35 business metallic, 93 residence 
metallic and 213 farm party line grounded stations. If the fol- 
lowing net rates are applied on an annual basis, the revenue will 
amount to $6,303. 


Tr ree eenades COCK CRCCCSROTCOe« Meee 
Residence, individual ....... ee er ne ee ee cosnce Bae 
Residence, 2-party ....... eeeeee CdS OK eR OOS Cec crccccccccscccceescees 1.50 
SNE dndceceseccnerneseeeweaees errr Tre rs ee re ee soe ee 


To $6,303 should be added $442 received from toll service, 
or a total of $6,745. The estimated operating expenses sub- 
tracted from this amount leaves a remainder of $1,442. It is 
probable that applicant will lose enough revenue from telephones 
removed from service and the optional two-party rate, to absorb 
the $100 in excess of the theoretical requirements. 

The investment in the farm line property may be increased 
under proper rules of account, when it has been rebuilt and put 
in good operating condition. However, the exact amount re- 
quired for this purpose can not be estimated at this time. The 


<witehboard should be replaced immediately, as it affects the 
P.U.R.1928D. 
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town portion of the exchange, as well as rural service. There- 
fore, the rates authorized in this order will be made subject to 
the placement of a new switchboard and rehabilitation of the 
farm lines. 





NEW YORK SUPREME COURT, ALBANY COUNTY, 


HENRY C. FAGAL, Mayor of Schenectady 
v. 
PUBLIC SERVICE COMMISSION et al. 
(— Mise. —, 227 N. Y. Supp. 18.) 


Rates — Power of Commission to regulate franchise rates — Street 
railway. 
A franchise given by a city to a street railway company to operate 
a small portion of the total system upon condition that it charge no 
more than 5-cent fares was held not to affect the action of the Commis- 
sion in assuming jurisdiction over an application to increase rates as 
to the portion of the route covered by such a franchise. 


[February 4, 1928.] 


AppLicaTIon by the Mayor of a city for an order prohibiting 
the Public Service Commission from increasing street railway 
fares; application denied. 

Appearances: Carleton H. Lewis, Corporation Council, of 
Schenectady, for petitioner; Charles G. Blakeslee, of Bingham- 
ton (Russell B. Burnside, of New York city, of counsel), for 
Public Service Commission; Daniel Naylon, Jr., of Schenectady 
(Chatfield T. Bates and John E. MacLean, both of Albany, of 
counsel), for Schenectady Railway Company. 


Crapser, J.: This is a special proceeding, brought by the 
city of Schenectady for an order of prohibition directed to the 
Public Service Commission and the Schenectady Railway Com- 
pany, commanding them to refrain from any further proceeding 
in the matter of the petition made to the Commission by the 
company under subdivision 1, § 49, of the Public Service Com- 
mission Law and § 181 of the Railroad Law, for permission to 


increase passenger fares on the Schenectady Railway Company’s 
P.U.R.1928D. 
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lines in the city of Schenectady, and for permission, under § 29 
of the Public Service Commission Law, to put in effect, on short 
notice, such proposed increased rates of fare. 

On December 8, 1927, the Public Service Commission had be- 
fore it this problem: The Schenectady Railway Company was 
operating a street surface railroad system in the city of Schenec- 
tady and adjacent territory, all of which is within the jurisdic- 
tion of the Commission. That company’s complaint alleged, in 
substance, that its existing rates were unjust and unreasonable, 
that the revenue derived therefrom was insufficient to yield rea- 
sonable compensation for the service rendered, and, that, in fact, 
a continuation of operation under such rates would result in the 
taking of its property without due process of law and for public 
use without just compensation, contrary to the Constitution of 
the United States and the 14th Amendment thereof, and prayed 
that the Commission investigate and determine the facts and 
prescribe such rates as should be just and reasonable. The com- 
pany prayed that the Commission investigate the facts and pre 
scribe such rates as should be found to be just and reasonable. 
The subject-matter generally was within its jurisdiction. On 
the other hand, the city of Schenectady contended, not that the 
Commission was without jurisdiction generally with respect to 
the rates of fare of street railroad corporations, but specifically 
that, because of the provisions of certain franchises granted the 
company by said city, the Commission was without jurisdiction. 
The conflicting interests had submitted a map of the company’s 
system in the city of Schenectady and an agreed statement of 
facts, setting forth the terms and conditions under which the 
company was operating in the city of Schenectady, so far as con- 
cerns the question of rates of fare. 

Briefly summarized, the facts as they appeared from the map 
and the agreed statement of facts are that the company is operat- 
ing in the city of Schenectady approximately 393 miles of line, 
approximately 24 miles of the system were constructed under 
franchise grants made upon condition that the rate of fare should 
not exceed 5 cents, and approximately 37 miles of line are being 
operated under franchise grants in which the power of the state 


to regulate was not only recognized, but which expressly provide 
P.U.R.1928D. 
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“that the provisions of article 4, [later article 5] of the Rail- 
road Law pertinent thereto shall be complied with.” 

It further appears that, in all, four franchises had been grant- 
ed in which the 5-cent fare restriction was imposed as a condi- 
tion; that the first of these was granted March 19, 1886, and 
the last in August, 1896. It appears that the policy of the state 
had, on May 1, 1891, been changed, and that since that time the 
legislature has expressly reserved the right to regulate the rate 
of fare, and that, subsequently, the Public Service Commissions 
having been established, such Commissions have been vested with 
the same power, “to be exercised as prescribed in the Public 
Service Commission Law.” 

It further appears that on April 27, 1899, the city of Schenec- 
tady had changed its policy with respect to the granting of fran- 
chise rights to Schenectady Railway Company by inserting as 
a condition, not the 5-cent fare restriction, but the express con- 
dition “that the provisions of article 4 [later article 5] of the 
Railroad Law pertinent thereto shall be complied with.” 

In May, 1918, the Schenectady Railway Company, apparently 
then of the opinion that certain portions of its route were being 
operated under franchise agreements to which the state’s power 
of regulation did not apply, addressed a communication to the 
city of Schenectady, expressing such opinion as to “certain 
tracks which were laid and now operated under franchise grant- 
ed by your honorable body, containing the following clause: 
‘The rate of fare shall not exceed 5 cents for each . . .’ over 
the road in question, and the Public Service Commission is, 
therefore, without jurisdiction in these cases,” calling attention 
to its increased operating costs and need for additional revenue, 
aud asking the city to “waive or amend the 5-cent fare clause 
in our old franchises, so as to permit us to present to the Public 
Service Commission all facts and circumstances which in our 
judgment warrant an advance in rate of fare, . . .” and that 
the city of Schenectady, apparently then concurring in the same 
opinion, adopted an ordinance consenting to an increase ‘‘from 
5 cents to 6 cents only in the fare which may be charged by the 
Schenectady Railway Company in the zones within the city lim- 
its where 5 cents is now charged,” and that on May 24, 1920, 
P.U.R.1928D. 31 
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the common council passed another ordinance of like nature, 
consenting to an increase in the rate to 7 cents for a period of 
one year. 

It was certainly necessary for the Commission to take some 
action. Under the provisions of law under which it functions in 
such cases, it must determine, in the light of the construction 
placed upon that law by the courts of this state, whether ‘the 5- 
cent fare restriction in the four franchises first granted preclud- 
ed it from exercising jurisdiction as to the 2.44 miles of line 
constructed and now being operated under such franchise. 

In Evens v. Public Service Commission, 214 App. Div. 122, 
211 N. Y. Supp. 650, affirmed with opinion in 246 N. Y. 224, 
P.U.R.1928B, 247, 158 N. E. 310, the relief sought was a writ 
of prohibition against the Public Service Commission, impleaded 
with William G. Phelps, as receiver of Binghamton Railway 
Company. The receiver of the railway company had complained 
to the Commission against the rates of fare then being charged 
on the lines operated by Binghamton Railway Company, and 
had prayed for increased rates. The allegations and relief sought 
differ only in ynessential details from the allegations and relief 
sought by Schenectady Railway Company in its proceeding 
brought before the Commission. Harry H. Evens, individually 
and as comptroller of the city of Binghamton, and another, sought 
to prohibit the Commission from acting on the complaint because 
of a lack of jurisdiction on account of certain franchise restric- 
tions. In this case the court decided that the Commission had 
jurisdiction to determine how much a passenger shall pay to ride 
upon the cars. 

That case is in all respects similar to the case under considera- 
tion, and is the latest law upon the subject, and settles, in my 
mind, absolutely the question of the right of the Public Service 
Commission to determine how much the Schenectady Railway 
Company shall charge, and the petitioner’s application for an 
order of prohibition is denied. 


Submit order accordingly. 
P.U.R.1928D. 
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OHIO SUPREME COURT. 


STARK ELECTRIC RAILROAD COMPANY 
v. 
PUBLIC UTILITIES COMMISSION OF OHIO. 


[No. 20822.) 
(— Ohio St. —, 160 N. E. 699.) 


Certificates of convenience and necessity — Notice of additional 
equipment — Sufficiency of complaint. 

An electric railway company was held to be entitled to a hearing 
by the Commission on a complaint alleging that the Commission had 
permitted a competitive bus line to operate additional equipment with- 
out legal notice or opportunity to other carriers to protest, as required 
by law and asking that such permission be revoked. 


[March 14, 1928.] 


Error to Public Utilities Commission to review an order 
striking a complaint of an electric railway company from the 
files; reversed. 

On the 16th day of May, 1927, the plaintiff in error filed with 
the Public Utilites Commission of Ohio a complaint against the 
Salisbury Transportation Company, of which the following is a 
copy: 

“Now comes the Stark Electric Railroad Company, a corpora- 
tion, duly organized and existing under and by virtue of the laws 
of the state of Ohio, engaged in the operation of a line of elec- 
tric railroad between the city of Salem, Ohio, through the city 
of Alliance to the city of Canton, Ohio, and says that it has so 
operated said line of electric railway for the past twenty-four 
years. 

“Protestant says that on or about September, 1923, one Sadie 
Salisbury filed an affidavit with the Public Utility Commission 
of the state of Ohio to obtain a certificate of public convenience 
and necessity, and that said affidavit among other things con- 
tained the statement that she, the said Sadie Salisbury, was on 
the 28th day of April, 1923, operating in good faith over the 
route described in said affidavit, said route being between Al- 


liance, Ohio, and Canton, Ohio, and further stated therein that 
P.U.R.1928D. 
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she was operating at said time and over said route with the fol- 
lowing physical property: One 18-passenger ‘service bus.’ 

“Protestant says that on or about the 11th day of December, 
1923, the Publie Utility Commission of Ohio duly granted a 
certificate to the said Sadie Salisbury by virtue of the aforesaid 
affidavit. 

“Protestant further says that on or about the 12th day of 
January, 1924, the said Sadie Salisbury duly filed a certain in- 
denture of lease with the Public Utility Commission of Ohio, 
copy of which is now on file in the records of this Commission, 
wherein it appears that she, the said Sadie Salisbury, had ac- 
quired by virtue of said lease, the use of a certain 30-passenger 
‘Ace’ bus which she apparently desired to operate over said 
certificated Route No. 53; that thereafter, to-wit, on the 14th 
day of March, 1924, the Public Utility Commission of the state 
of Ohio, without notice to other carriers and transportation com- 
panies operating in the vicinity through which said line passes 
and without requiring the publishing of notice thereof, and with- 
cut application having been made therefor, issued a formal cer- 
tificate of public convenience and necessity to the said Sadie 
Salisbury and included therein, in addition to the ‘service’ 18- 
passenger bus described in applicant’s affidavit for certificate of 
public convenience and necessity, the authority to operate the 
‘Ace’ bus hereinbefore referred to and described in the afore- 
mentioned lease. 

“Protestant says that the said Sadie Salisbury under her sworn 
statement and under the undisputed records of the Commission 
was not operating said ‘Ace’ bus in good faith on the 28th day 
of April, 1923; that said ‘Ace’ bus referred to in the certificate 
of public convenience and necessity thereafter issued to the said 
Sadie Salisbury was acquired by the said Sadie Salisbury after 
said certificate had been granted by the Public Utility Commis- 
sion of Ohio; that no application was ever filed by the said Sadie 
Salisbury for authority to add additional equipment as provided 
by law; and that no notices were published in a newspaper of 
general circulation throughout the county of Stark, and no no- 
tices were served upon the transportation companies operating 
within said territory; and that, by reason thereof, said certificate 
P.U.R.1928D. 
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of public convenience and necessity, so far as it authorized the 
said Sadie Salisbury to operate other equipment than one ‘serv- 
ice’ 18-passenger bus, as described in her said affidavit to obtain 
a certificate of public convenience and necessity, is wholly void 
and of no effect; and that the operation of said additional equip- 
ment by virtue of said certificate of public convenience and ne- 
cessity so erroneously issued is unlawful. 

“Protestant further says that, by reason of the aforesaid, the 
Salisbury Transportation Company, successors of the said Sadie 
Salisbury, is illegally operating equipment on said line; that the 
said certificate was issued without authority of law, and by reason 
thereof is wholly void and of no effect in so far as it attempted 
to authorize the operation of the ‘Ace’ bus heretofore mentioned 
herein. 

“Wherefore, protestant prays that said certificate of public 
convenience and necessity No. 53 issued in the name of Sadie 
Salisbury and later by the order of the Public Utility Commis- 
sion of Ohio duly transferred to the Salisbury Transportation 
Company be so amended so as to compel the Salisbury Transpor- 
tation Company to operate only such equipment as the said Sadie 
Salisbury was operating in good faith on the 28th day of April, 
1923, to wit, one ‘service’ 18-passenger bus and any additions 
thereto which the Public Utility Commission of Ohio have duly 
and legally authorized, or that same be canceled, nullified, and 
held for naught; that your honorable Commission shall cause 
such notices to be issued and such hearings had as are contem- 
plated by statute; and that, upon the final hearing hereof, an 
order issue compelling the said the Salisbury Transportation 
Company to forthwith suspend said illegal and unlawful opera- 
tion, and for such further and other relief as protestant may be 
entitled to in the premises.” 

On the 7th day of October, 1927, the Public Utilities Com- 
mission made the following entry: 

“The Commission having under consideration a certain plead- 
ing, filed with the Commission on or about May 10, 1927, and a 
certain amended pleading, filed on or about May 16, 1927, where- 
in the Stark Electric Railroad Company, as complainant v. 


Salisbury Transportation Company, as defendant, prays the rev- 
P.U.R.1928D. 
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ocation of certificate of public convenience and necessity No. 53, 
held by the said defendant, upon the ground and for the reason 
that the predecessor in title to said certificate of public conven- 
ience and necessity No. 53 had, prior to the decision by the su- 
preme court of Ohio of the so-called Armstrong Case (Northern 
Ohio Traction & Light Co., plaintiff in error v. Public Utilities 
Commission, defendant in error, 113 Ohio St. 93, P.U.R.1926A, 
378, 148 N. E. 584, decided June 9, 1925), made certain sub- 
stitutions in the equipment operated under said certificate of pub- 
lie convenience and necessity No. 53 without application to and 
an order of consent from this Commission. 

“And it appearing that this Commission, in considering the 
valid use of motor-propelled equipment by motor transportation 
companies should not go behind the aforesaid date of the an- 
nouncement by the supreme court of its decision in said Arm- 
strong Case where the public utility had complied with the re 
quirements of the Commission as the Motor Transportation Act 
was then administered, it is 

“Ordered, that said complaint and said amended complaint of 
Stark Electric R. Co. v. Salisbury Transp. Co. be, and hereby 
they are, stricken from the files of the Commission.” 

An application for rehearing was duly filed, and was over- 
ruled. Error is prosecuted here. 

Appearances: Herbruck, Shetler, Melchior & Roach, of Co- 
lumbus, for plaintiff in error; E. C. Turner, Attorney General, 
and A. M. Calland, of Columbus, for defendant in error. 


Per Curiam: The complaint stated a case for revocation or 
modification of the certificate therein designated. Cincinnati 
Traction Co. v. Public Utilities Commission, 113 Ohio St. 668, 
P.U.R.1926C, 315, 150 N. E. 308. The complainant, there- 
fore, was entitled to be heard in support thereof. The order of 
the Public Utilities Commission of Ohio striking the complaint 
from its files is reversed, and the cause remanded to the Public 
Utilities Commission for hearing upon the complaint and for an 
order in accordance to law. 

Order reversed. 


Marshall, C. J., and Day, Allen, Kinkade, Robinson, Jones, 


and Matthias, JJ., concur. 


P.U.R.1928D. 
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OKLAHOMA SUPREME COURT, 


ROBERT GALBREATH et al. 


v. 


OKLAHOMA NATURAL GAS COMPANY et al. 
[No. 18150.] 
(— Okla. —, 264 Pac. 878.) 


Constitutional law — Limitations in the grant of franchises — Police 
power over rate, 

1. No grant, extension, or renewal of any franchise or other use 
of the streets, alleys, or other public grounds or ways of any municipal- 
ity, shall divest the state, or any of its subordinate subdivisions, of 
their control and regulation of such use and enjoyment. Nor shall the 
power to regulate the charges for public services be surrendered; and 
no exclusive franchise shall ever be granted. Section 7 of article 18 
of Constitution of Oklahoma, p. 491. 


Rates — Power of the Commission and of the state to regulate. 
2. The Corporation Commission has power to regulate the charges 
for public services by municipal corporations. Such power is inherent 

in the state, and is a necessary attribute of sovereignty, p. 491. 


Rates — Contract — Power of Commission to modify. 

3. A city in Indian Territory, under power conferred by Mansfield’s 
Digest Arkansas, §§ 749, 754, 756, extended to the territory by Act of 
Congress May 2, 1890, granted a franchise to a gas company for twenty- 
five years embodying a contract by the company fixing the maximum 
price to be charged for gas to consumers during the term. Held, that 
such contract was made by the city under its business powers and was 
binding on the parties, but was subject to modification as to rates by 
the Corporation Commission of Oklahoma, with the consent of the gas 
company. Tulsa v. Oklahoma Nat. Gas Co. (D. C.) 4 F. (2d) 399, 
p- 489. 





[February 7, 1928.] 
Headnotes by the Court. 


Suir by a city against a natural gas company and State Cor- 
poration Commission; appeal from judgment for defendants; 
affirmed. 

Appearances: Mason & Harbison and W. M. Leise, all of 
Tulsa, and J. 8. Estes, of Oklahoma City, for plaintiffs in error ; 
Allen, Underwood & Smith, of Tulsa, for defendants in error. 





Hefner, J.: This suit was originally brought in behalf of 


the city of Tulsa, C. L. Reeder, John H. Querry, E. E. Short, 
P.U.R.1928D. 
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Charles Haley, W. D. Blacker, Robert Galbreath, W. A. Harbi- 
son, and R. C. Mason. The defendants were the Oklahoma 
Natural Gas Company and the Corporation Commission of the 
state of Oklahoma. Shortly after the suit was filed all of the 
plaintiffs, including the city of Tulsa, voluntarily dismissed the 
litigation except Robert Galbreath, W. A. Harbison, and R. C. 
Mason. 

The suit was for the recovery of large sums of money alleged 
to have been collected by the gas company from the city of Tulsa 
and its citizens in violation of the franchise contract of said city 
with the gas company. The franchise agreement between the 
city of Tulsa and the supplying gas company was made in 1903. 
It provided that the rate the gas company should charge should 
not exceed 25 cents per thousand cubic feet. The Corporation 
Commission, after a hearing, authorized the gas company to 
increase the rate and allowed the gas company to collect more 
than 25 cents per thousand cubic feet. The Corporation Com- 
mission acted under the legislative Act of 1913, by which it 
was given authority to fix such rates. A demurrer was filed 
by the defendants and was sustained by the court and judg- 
ment entered accordingly. The plaintiffs have appealed to this 
court and for reversal they urge six propositions, four of which 
are as follows: 

“(1) That the franchise agreement in controversy, made in 
1903, is an absolute and inviolable contract; (2) that the ques- 
tion of grant of power to Tulsa, by Congress, or Arkansas or 
Oklahoma, to regulate rates, is not involved; (3) that the rights 
of both parties under this franchise contract became fixed and 
vested prior to statehood; (4) that the legislative act of 1913 
of Oklahoma, under which the gas company has changed the 
25-cent contract rate, is absolutely void as an impairment of the 
obligations of that inviolable contract, under the Dartmouth Col- 
lege case, construing the Federal Constitution and under the 
Oklahoma Constitution.” 

These four propositions were first decided by this court in 
1920, against the contentions of the plaintiffs herein, in the ease 
of Sapulpa v. Oklahoma Nat. Gas Co. 79 Okla. 196, P.U.R. 
1921A, 138, 192 Pac. 224, 

P.U.R.1928D. 
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Both Sapulpa and Tulsa were located in the Indian Territory 
prior to statehood. Franchises were granted by both cities be 
tore statehood. The franchises fixed a maximum rate for the 
distribution of natural gas to customers in both cities. The Cor- 
poration Commission of the state of Oklahoma promulgated an 
order fixing a rate which the gas company might charge at a 
figure in excess of the maximum rate provided by the original 
franchise. The fifth paragraph of the syllabus in the Sapuipa 
case, supra, is as follows: 

“An order of the Corporation Commission, changing the rate 
to be charged for gas provided by a franchise granted by the city 
of Sapulpa prior to statehood, is not void for impairment of con- 
tract rights, as, the United States having granted said franchise 
through the city as its agent, and upon statehood the state of 
Oklahoma becoming substituted to the rights of the United 
States, the state has a right to change the provisions thereof, 
through its representative, the Corporation Commission.” 

The plaintiffs in the Sapulpa case, supra, sought a writ of 
error from the Supreme Court of the United States to the su- 
preme court of this state. The Supreme Court of the United 
States dismissed the writ of error in a memorandum opinion. 
258 U.S. 608, 66 L. ed. 788, 42 Sup. Ct. Rep. 316. 

[3] Notwithstanding the decision in the Sapulpa case by both 
the supreme court of Oklahoma and the Supreme Court of the 
United States, the city of Tulsa, not being satisfied with the de 
cision in the Sapulpa case, acting in its own behalf, instituted 
an action in equity in the United States District Court for the 
Eastern District of Oklahoma, wherein it was contended that the 
orders of the Corporation Commission made pursuant to the pro- 
visions of Chap. 93, Session Laws of 1913, were void, in that 
their effect was to impair the provisions of the franchise con- 
tract protected by the Federal Constitution. The Federal Court 
held that the bill of complaint did not state a cause of action, 
and, in the sixth and seventh paragraphs of the syllabus, said: 

“A state has power over the rights and property of cities which 
is unrestricted by the contract or due process clauses of the Fed- 
eral Constitution. 


“A city in the Indian Territory, under power conferred by 
P.U.R.1928D. 
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Mansfield’s Digest Arkansas, §§ 749, 754, 755, extended to the 
territory by Act of Congress, May 2, 1890, granted a franchise 
to a gas company for twenty-five vears embodying a contract 
by the company fixing the maximum price to be charged for 
gas to consumers during the term. Held, that such contract 
was made by the city under its business powers and was binding 
on the parties, but was subject to modification as to rates by the 
Corporation Commission of Oklahoma, with the consent of the 
gas company.” Tulsa v. Oklahoma Nat. Gas Co. (D. C.) 4 F. 
(2d) 399. 

This case was appealed by the city of Tulsa to the United 
States Supreme Court and that court dismissed the appeal for 
want of jurisdiction. Tulsa v. Oklahoma Nat. Gas Co. 269 U. 
S. 527, 70 L. ed. 395, 46 Sup. Ct. Rep. 17. 

The same franchise and the same contract were involved in 
the Tulsa case in the Federal Court that are involved in the case 
at bar. The same franchise and the same contract have also been 
before this court for consideration in the case of Tulsa v. Okla- 
oma Nat. Gas Co. 123 Okla. 176, 252 Pac. 431. This court, 
in the third paragraph of the syllabus, said: 

“A city ordinance wherein a franchise is granted to a gas com- 
pany, giving to said company permission to lay its gas lines 
throughout the city, and, among other conditions contained in 
the ordinance, provides that the price of gas shall at no time 
exceed 25 cents per thousand feet, held, such provision is non- 
enforceable in this state under the laws governing public utili- 
ties.” 

These cases and the reasoning herein lead to the conclusion 
that the issues above relied upon for reversal have already been 
determined against the plaintiffs. 

The principles of law contended for by plaintiffs in error were 
before this court and before the Federal Court in the cases re- 
ferred to above, which courts decided against the contentions of 
plaintiffs herein, and held that the Corporation Commission had 
authority to make the order complained of. 

The contention was clearly made in these cases that the order 
was void because the effect was to impair the provisions of the 


franchise contract protected by the Federal Constitution. Both 
P.U.R.1928D. 
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the state court and the Federal Court held that such was not the 
effect of the order. We think the question has been stare decisis 
in this state since the Sapulpa case was decided in 1920. How- 
ever, since that time, the very contract involved in the case at 
bar has been before both this court and the Federal Court, and 
both courts again held against the contentions of the plaintiffs 
in error herein. 

As a further ground for reversal, the plaintiffs in error urge 
that after statehood, and in 1909, Tulsa, still invested with the 
inviolable contract right of 25 cents, became a charter city in 
contradistinction to a legislative city, and thereafter this con- 
tract passed beyond the reach and power of any legislature to 
alter or amend the same. 

Since it has already been determined by both the state court 
and the Federal Court that the order of the Corporation Com- 
mission did not impair the obligation of a contract, and, there- 
fore, not against the provisions of the Constitution of the United 
States nor the state of Oklahoma, the only question left for us to 
determine is whether or not the Corporation Commission has 
authority to fix rates charged by public service corporations in 
cities which operate under charter forms of government. 

[1] Section 7 of article 18 of the Constitution of Oklahoma 
is as follows: 

“No grant, extension, or renewal of any franchise or other 
use of the streets, alleys, or other public grounds or ways of any 
municipality, shall divest the state, or any of its subordinate 
subdivisions, of their control and regulation of such use and 
enjoyment. 

“Nor shall the power to regulate the charges for public serv- 
ices be surrendered; and no exclusive franchise shall ever be 
granted.” 

[2] Under this provision of the Constitution, the right is 
clearly reserved to exercise control over the streets, alleys, and 
public grounds of municipalities. The provision also expressly 
reserves the right to regulate charges of public service corpora- 
tions. We do not think the plaintiffs in error contend that the 
Corporation Commission does not have authority to regulate 


charges of public service corporations in charter cities. Their 
P.U.R.1928D. 
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contention is that the regulation of rates is not involved because 
the rights of both parties under the franchise contract became 
vested and fixed prior to statehood and that any change in the 
rate thereafter would be an impairment of a contract. Since we 
hold that this question has been determined against the conten- 
tion of the plaintiffs in error in former decisions, not only of 
this court, but by the Federal Court, it cannot be successfully 
contended that the Corporation Commission does not have au- 
thority to fix the rates in cities operating under a charter form 
of government. 

That the Corporation Commission of the state of Oklahoma 
was vested, by Chap. 93 of Session Laws 1913 (§ 3463, C. O. S. 
1921), with jurisdiction and authority to make rates for public 
utilities, was clearly laid down in the case of Pawhuska v. Paw- 
huska Oil & Gas Co. 64 Okla. 214, P.U.R.1917F, 226, 166 Pac. 
1058. This court, in the fifth paragraph of the syllabus, said: 

“The power to regulate the charges for public services by mu- 
nicipal corporations is the power which it was the intention of 
the framers of the Constitution should be exercised by the sov- 
ereign power only. Such power is inherent in the state, and is 
a necessary attribute of sovereignty.” 

The power to fix rates for public service corporation is a nec- 
essary attribute of sovereignty. The fact that the city of Tulsa 
is operating under a charter form of government can make no 
difference. Since the right to fix rates for public service cor- 
porations is inherent in the state, the Corporation Commission 
is given authority under the above act to fix such rates in all 
cities in the state. 

Since the Corporation Commission had authority under the 
Constitution and under the statutes to make the order complained 
of, the trial court committed no error in upholding the same, 
and its judgment is accordingly affirmed. 


Branson, ©. J., Mason, V. O. J., and Phelps and Hunt, JJ., 
concur. 


Rehearing denied March 13, 1928, 
P.U.R.1928D. 
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TEXAS SUPREME COURT. 


CITY OF DENISON 
v 


MUNICIPAL GAS COMPANY. 
[No. 4108.] 
(— Tex. —, 3 S. W. (2d) 794.) 


Commissions — Origin of powers — Constitution — Legislature. 

1. The Commission is created by the legislature and not by the 
Constitution where a constitutional provision empowers the legisla- 
ture to provide at its own discretion, means and agencies, “to regulate 
freight traffic and passenger tariffs, to correct abuses and prevent un- 
just discrimination and extortion in rates,” p. 500. 

Commission — Origin of powers — Gas utility. 

2. A Commission created by a legislature pursuant to constitu- 
tional authority empowering the latter to establish at its own discre- 
tion, means and agencies for the regulation of railroads is not re- 
stricted by the Constitution to such jurisdiction and may have its pow- 
ers enlarged by subsequent statutes to include the regulation of gas 
utilities, p. 500. 

Constitutional law — Power of legislature over other departments. 

3. The legislature is without authority to add to or take from or 
substantially alter the powers and duties of a governmental agency 
which are expressly defined by the state Constitution, p. 503. 

Rates — Jurisdiction and powers of courts — Rate fixing. 

4. The fixing of prospective rates is not a judicial function although 
the test of reasonableness of a rate already fixed is a matter for judicial 
determination, p. 503. 


[February 22, 1928.] 


Suir by city against gas utility; appeal from judgment for 
defendant affirmed. See P.U.R.1924E, 12, 257 S. W. 616. 

Appearances: Nelson Phillips and Phillips, Townsend & 
Phillips, all of Dallas, and Hamp P. Abney, of Sherman, for 
plaintiff in error; Joseph W. Bailey, of Dallas, amicus curiae on 
behalf of plaintiff in error; J. W. Hassell, of Dallas, and Head, 
Dillard, Smith, Maxey & Head, of Sherman, for defendant in 
error; H. M. Garwood and Baker, Botts, Parker & Garwood, all 
of Houston, amici curiae on behalf of defendant in error. 


Pierson, J.: For a statement of the case, we quote the fcl- 


lowing from plaintiff in error’s application for writ of error: 
P.U.R.1928D. 
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“Plaintiff in error sought to restrain defendant in error, by 
injunction, from collecting from patrons within the corporate 
limits of Denison, and fixing a monthly charge designated as 
‘ready to serve’ charge for fuel gas, in addition to the charge for 
gas consumed. The temporary injunction having been granted 
wpon presentation of the petition, defendant in error filed a mo- 
tion to dissolve, alleging that the charge complained of had been 
duly authorized by the Railroad Commission of Texas, and, 
therefore, the asserted right which plaintiff in error was under- 
taking to prevent it of exercising was a lawful one, and that no 
court, except the district court of Travis county, Texas, had 
jurisdiction to entertain the suit; that this was in accordance 
with the provision of what is known as the Cox Act, relating to 
gas utilities, being Chap. 14, Third Called Session of the Thirty- 
Sixth Legislature. It is to be found also as title 63B, Vernon’s 
Civil Statutes, 1922 Supplement. 

“The plaintiff in error contended that said act is unconstitu- 
tional because the Railroad Commission is a constitutional body 
as distinguished from one created by statute, and that the legis- 
lature, therefore, had no power to confer upon it duties foreign 
to its office, or ones that would in any way interfere with the 
cffective execution of its constitutional duties, and because it 
attempts to take away from courts created by the state Consti- 
tution duties conferred upon them, and to place such duties upon 
nonjudicial officers. 

“The trial court held that the said act was valid, and dissolved 
the injunction. 

“An appeal was taken by plaintiff in error to the Fifth Su- 
preme Judicial District Court at Dallas, to reverse the judgment 
of the trial court, on the ground that the said act was uncon- 
stitutional, but said court affirmed the judgment of the trial 
court, holding the said act valid.” 

The application was granted upon the importance of the ques- 
tion. 

In the argument of one of the able counsel for plaintiff in 
error it is stated that: 

“The important question before the court in this ease is that 


of the power of the legislature to validly confer upon the Rail- 
P.U.R.1928D. . 
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road Commission of Texas jurisdiction with respect to gas pro 
duction, gas rates, ete., as has been attempted by what is known 
as the Cox Bill. 

“Our view is that such power cannot be so conferred. It is 
based upon what we conceive to be plain provisions of the Con- 
stitution, which so define the duties of the Commission as to ex- 
clude any such jurisdiction, and which, in addition, make of 
the Commission a constitutional body, the scope of whose duties 
the legislature is without authority to materially alter.” 

And further on he says that the simple proposition of law up- 
on which counsel for plaintiff in error rest their position is: 

“That, when the Constitution defines the powers and duties 
of any agency of the government, the legislative branch is with- 
out authority to add to or take from those powers and duties, 
or substantially alter them.” 

The only provisions of the Constitution which either by ex- 
press language or by inference pertain to the Railroad Commis- 
sion are § 2 of article 10 and § 30 of article 16. 

Section 2, art. 10, is as follows: 

“Railroads heretofore constructed or which may hereafter be 
constructed in this state are hereby declared public highways, 
and railroad companies, common carriers. The legislature shall 
pass laws to regulate railroad, freight, and passenger tariffs, to 
correct abuses and prevent unjust discrimination and extortion 
in the rates of freight and passenger tariffs on the different 
railroads in this state, and enforce the same by adequate penal- 
ties; and to the further accomplishment of these objects and pur- 
poses, may provide and establish all requisite means and agencies 
invested with such powers as may be deemed adequate and ad- 
visable.” 

Section 30, art. 16, reads as follows: 

“The duration of all offices not fixed by this Constitution shall 
never exceed two years, provided, that when a Railroad Com- 
mission is created by law it shall be composed of three commis- 
sioners who shall be elected by the people at a general election 
for state officers, and their terms of office shall be six years; 
provided, Railroad Commissioners first elected after this amend- 


ment goes into effect shall hold office as follows: One shall serve 
P.U.R.1928D. 
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two years, and one four years, and one six years; their terms to 
be decided by lot immediately after they shall have qualified. 
And one Railroad Commissioner shall be elected every two years 
thereafter. In case of vacancy in said office the Governor of the 
state shall fill said vacancy by appointment until the next gen- 
eral election.” 

The burden of the argument of those who contend that juris- 
diction with respect to gas production and the power to regulate 
gas rates could not be placed with the Railroad Commission is 
that the Railroad Commission was created and intended in these 
constitutional provisions. But the very wording of the Consti- 
tution itself wholly negatives this assertion. It expressly pro- 
vides that certain objects and purposes may be accomplished 
through means and agencies to be created by the legislature. 

It is insisted that the Railroad Commission was created by § 
2, art. 10, or that authority was given for its creation, with these 
defined and enumerated powers, and, therefore, it could exercise 
no others. But it is wide of the mark to say that § 2, art. 10, 
created a Railroad Commission or provided that a Railroad Com- 
mission should be created. It simply authorized the legislature 
to establish al] requisite means and agencies and invest them 
with such powers as it may deem adequate and advisable. No 
particular body was provided for, and in § 30, art. 16, care was 
taken not to provide for a Railroad Commission, but left the 
means and agencies wholly to legislative judgment and discretion. 

There is nothing in the Constitution to prevent the legislature 
from repealing the law creating the Railroad Commission, and 
from abolishing it outright and discontinuing its services to the 
state altogether. There is no obligation placed upon the legisla- 
ture to provide for and maintain the Railroad Commission at all. 
Further, there is nothing whatever that by inference or otherwise 
indicates a purpose to create a body with powers and duties lim- 
ited to matters pertaining to railroads. The legislature may, 
under the broad authority of § 2, art. 10, establish an agency, 
or several agencies. Certainly the Railroad Commission as cre- 
ated by the legislature, and as now constituted, was not specifical- 
ly contemplated. Neither is there language in § 30, art. 16, 


which establishes a Railroad Commission or limits the legisla- 
P.U.R.1928D. 
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ture to a body designated “the Railroad Commission” in its au- 
thority to create agencies to accomplish the purpose stated in 
§ 2, art. 10. Prior to the adoption of the amendment to § 30, 
art. 16, on December 21, 1894, the legislature had already creat- 
ed a Railroad Commission, and provided that it should be com- 
posed of three members, and that their tenure of office should 
be two years, and that the members should be appointed bien- 
nially by the Governor. Section 30 of art. 16 of the Constitu- 
tion, prior to the adoption of the amendment, related to tenure 
of office where the tenure was not fixed by the Constitution, and 
simply provided that “the duration of all offices not fixed by this 
Constitution shall never exceed two years.” The effect and pur- 
pose of the amendment was to remove such governmental agency, 
when created, and charged by law with the arduous and respon- 
sible duties of regulating freight and passenger tariffs and the 
correction of abuses by railroads, from the two years’ tenure, and 
to provide that the tenure of office of the members of such body 
should not end at the same time. Of course the purpose and 
wisdom of that provision is apparent. That these were the pur- 
poses of the amendment to the tenure of office provision of the 
Constitution is clear. 

The framers of the Constitution, knowing of § 2, art. 10, of 
the Constitution, and knowing that a Railroad Commission had 
been created by the legislature with very limited tenure of serv- 
ice, and subject to change with every political administration, 
accomplished the results desired and took pains not to create a 
constitutional office, but left the office subject to the will and 
judgment of the legislature, where it had already been reposed. 
This we think is made reasonably clear in the amendment to 
§ 30, art. 16, wherein these words were used: “Provided, that 
when a Railroad Commission is created by law it shall be com- 
posed,” ete. It would be almost absurd to think that the framers 
of this constitutional provision used this language carelessly or 
unintentionally. Too, it would have been perfectly natural and 
easy in the amendment to § 2, art. 10, for them to have used 
words creating the Railroad Commission a constitutional body, 
if they had so intended or desired. To say that they did so 


intend, and that the people in adopting the amendment did so 
P.U.R.1928D. 32 
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intend, is to disregard the words used and the purpose apparent, 
and to place words and meaning in the amendment we are unable 
to find. 

In three different places the Constitution authorizes the cre- 
ation of an agency or agencies of government by the legislature. 
Section 2, art. 10, makes it obligatory upon the legislature to 
pass laws, and for the accomplishment of the objects and pur- 
poses of those laws it provides that the legislature may establish 
ali requisite means and agencies and invest them with such ade- 
quate powers as it may deem advisable; thus clearly leaving to 
the legislature the creation of the agencies to accomplish these 
purposes. Again, in § 30, art. 16, the Constitution provides that 
when a Railroad Commission is created certain tenure of office 
shall apply to its members; thus expressly affirming a purpose 
not to then and there create such an agency. And, finally, in 
§ 30, art. 16, the Constitution further provides that, when a 
Railroad Commission “is created by law,” ete.; thus definitely 
declaring that such body or agency of government may be created 
by law—that is, by the legislature. 

The case of Cowell v. Ayers, 110 Tex. 348, 220 S. W. 764, 
by this court, is in point. It involved the interpretation of § 
30a, art. 16, of the Constitution, which reads: 

“Sec. 30a. The legislature may provide by law that the mem- 
bers of the Board of Regents of the State University and boards 
of trustees or managers of the educational, eleemosynary, and 
penal institutions of the state, and such boards as have been, or 
may hereafter be established by law, may hold their respective 
offices for the term of six years, one-third of the members of 
such boards to be elected or appointed every two years in such 
manner as the legislature may determine; vacancies in such of- 
fices to be filled as may be provided by law, . . . and the 
legislature shall enact suitable laws to give effect to this section.” 
(Italies ours.) 

The thirty-sixth legislature had passed a law creating the state 
board of control, and in express terms abolished the office of board 
of managers of lunatic asylums, and conferred the duties there- 


tofore imposed upon the boards of managers of said asylums up- 


on the state board of control (Laws 1919, Chap. 167). 
P.U.R.1928D. 
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The issue in the case was the same as in the instant case, as 
was disclosed in the following excerpt from the opinion written 
by Associate Justice Greenwood: 

“The above section is claimed by appellees to continue in of- 
fice the members of the board of managers for the insane asylums, 
despite the act of the legislature abolishing such boards, for two 
reasons : 

“(1) Because the section establishes or creates boards of man- 
agers for the asylums. 

“(2) Because the section, by its own terms, or after the exer- 
cise by the legislature of the authority which the section confers, 
fixes the tenure of the members of the boards at six years, with 
the terms of one-third the members expiring biennially, and 
thereby puts both the offices of the members and their duties and 
tenure beyond abridgment or abolition by the legislature.” 

The court held that the act was not violative of the Constitu- 
tion, and said: 

“The legislature is without power to abolish constitutional of- 
fices, or to shorten terms of office, which are fixed by the Consti- 
tution. The principle invalidating such legislative acts is well 
stated by the supreme court of Mississippi to be that ‘the framers 
of the organic law, by creating the office and specifying the term, 
have unmistakably indicated their will, first, that the state shall 
always have such an officer; and, secondly, that the duration of 
the term of each incumbent shall depend not on legislative will, 
but on the solid basis of an ordinance that cannot be changed 
save by a change in the Constitution itself.’ Fant v. Gibbs, 54 
Miss. 403,404. ... 

“However, the mere mention of an office or of its term, in 
a Constitution, lacks much of creating an office or prescribing the 
duration for which it is to be held. . 

“The exercise of the power of the legislature to make improv- 
ing changes in the nonconstitutional agencies of public service, 
in promotion of the general welfare, is conducive to good govern- 
ment. The power ought not to be restrained further than the 
people have plainly ordained.” 

The case of Helena Water Co. v. Helena, 140 Ark. 597, 
P.U.R.1920B, 288, 216 S. W. 26, by the supreme court of Ar- 
P.U.R.1928D. 
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kansas, is directly in point. Also, we make special reference 
to the able opinions of Judge Hamilton and Judge Looney in 
this case. Denison v. Municipal Gas Co. (Tex. Civ. App.) 
P.U.R.1924E, 12, 257 S. W. 616. 

If it had been intended that the Constitution should itself 
create the Railroad Commission, and limit its jurisdiction, as 
claimed by plaintiff in error, it cannot be doubted that it would 
in specific language have done so, as in the case of the prison 
commission and the executive, legislative, and judicial offices of 
the state, and not by amendment to the general tenure of office 
provision of § 30, art. 16, nor left it to bare inference, if there 
is such inference, in the words used in § 2, art. 10. 

The history of § 2, art. 10, of the Constitution is as follows: 

Prior to 1890, § 2, art. 10, simply provided that: 

“Railroads heretofore constructed or which may hereafter be 
constructed in this state are hereby declared public highways, and 
railroad companies, common carriers. The legislature shall pass 
laws to regulate railroad, freight, and passenger tariffs, to correct 
abuses and prevent unjust discrimination and extortion in the 
rates of freight -and passenger tariffs on the different railroads 
in this state, and enforce the same by adequate penalties.” 

Thus the Constitution placed upon the legislature the duty to 
pass laws to regulate, correct, prevent, etc., and to provide pen- 
alties. 

[1, 2] The repeated efforts in the legislature to enact a stat- 
ute delegating the power to “regulate freight and passenger tar- 
iffs, to correct abuses, and prevent unjust discrimination and 
extortion” to another governmental body, by providing for a 
Commission, was met by the cogent argument that this power, by 
the above-quoted § 2 of art. 10 of the Constitution, was expressly 
lodged with the legislature, and must be exercised by it alone, 
and could not be delegated. 

In the session of 1889, on a bill to create a Railroad Commis- 
sion and delegate to it these powers, the conflict reached its 
climax; the chief question being the constitutionality of such a 
measure. Among the great lawyers of the state and of the 
legislature who wrote upon or debated the issue, Judge Roberts, 


former Chief Justice of this court, said: 
P.U.R.1928D. 








XUM 


DENISON v. MUNICIPAL GAS CO. 501 


“In that instrument it is provided that railroads heretofore 
constructed, or that may hereafter be constructed in this state are 
hereby declared public highways and railroad companies commun 
earriers. The legislature shall pass laws to correct abuses and 
prevent unjust discrimination and extortion in rates of freight 
and passenger carriers on the different railroads in the state, and 
shall from time to time pass laws establishing reasonable maxi- 
mum rates of charges for the transportation of passengers or 
freight on said railroads and enforce all such laws by adequate 
penalties. From this it is plain the power of regulation by the 


‘state has reference to the accommodation of people in transpor- 


tation and travel, and not to furnish labor to employees of the 
company, or to give opportunity for labor on the roads, or to 
regulate the wages of it. And even the constitutional mode of 
regulation for the objects contemplated is limited to the passing 
of laws for the regulation and to having such laws enforced by 
proper penalties, which penalties can only be recovered by suits 
or prosecution in courts of the state. And from this it follows it 
cannot assume the management of roads in this state by Com- 
missioners appointed to prescribe terms of transportation and 
fare in any case whatever. For it has often been held in our 
courts that, when a power to do a particular thing in a specified 
way has been conferred on a body, that body is expressly re- 
quired to perform it by its own action. It cannot constitution- 
ally depute the power to do it to another body created to act as 
a substitute for them (it).” 

Judge Thomas J. Brown, then a member of the legislature, 
but who subsequently became Chief Justice of this court, took 
the opposite view, that this provision of the Constitution did not 
limit, and was not a limitation upon, the power and authority, 
inherent in the legislature, to create such a Commission and 
delegate these powers to it. To remove from doubt the author- 
ity of the legislature to delegate these important powers, an 
amendment to the Constitution was submitted, and in 1890 the 
following was added to § 2, art. 10: 

“ . . And to the further accomplishment of these objects 
and purposes, may provide and establish all requisite means and 
P.U.R.1928D. 
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agencies invested with such powers as may be deemed adequate 
and advisable.” 

In view of the wording of § 2, art. 10, the amendment definite- 
ly provided a constitutional grant and authority for these powers 
to be exercised by a body or agency other than the legislature it- 
self, and solved the vexing question which had agitated the minds 
of the statesmen of the legislature and the state, that the legisla- 
ture was required to do and perform these duties by its own 
actions. 

The fact that it makes certain that means and agencies of gov- 


ernment with powers to fix and regulate rail rates and prevent’ 


abuses, ete., may be created by law, does not create a body over 
which the jurisdiction of the lawmaking body is limited to the 
making of rates and matters pertaining to railroads. It was 
made certain that the legislature could create agencies with such 
powers, and that the agencies so created could exercise those 
powers; but there is nothing in the amendment to § 2, art. 10, 
that even remotely indicates that a body known as a Railroad 
Commission is created thereby, or that such agencies as may be 
created by the legislature shall be limited in jurisdiction to pow- 
ers pertaining only to railroads. 

If it be admitted and assumed that the amendment to § 2, art. 
10, is mandatory—that is, that it is made the imperative duty 
of the legislature to create means and agencies which should exer- 
cise the powers and functions granted, it cannot be said with any 
reason that it thereby itself created such agencies, or that it ere- 
ated what was called, and is now known as, the Railroad Com- 
mission of Texas, or that this provision even directed or com- 
manded the legislature to create this particular body. Even if 
we construe the words used, “may provide and establish,” as 
mandatory, yet we are bound to construe their clear meaning to 
be that the legislature “may provide and establish . . . means 
and agencies . . . as may be deemed adequate and advisable” 
by it. We will not strain them to mean a limitation upon the 
legislature to limit such agency or any agency to the exercise of 
powers pertaining only to railroads. And in this holding we do 
not deem it necessary to fall back upon the rule that a statute 
should not be declared unconstitutional unless it is clearly so, 
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or that all reasonable doubt must be applied in favor of its 
validity. 

[3] We are in perfect accord with the principle that, “when 
the Constitution defines the powers and duties of an agency of 
the government, the legislative branch is without authority to 
add to or take from those powers and duties, or substantially 
alter them,” and, if we could hold that the Constitution defines 
the powers and duties of the Railroad Commission of Texas, or 
names an agency that shall perform these powers and duties, we 
would hold that the Railroad Commission of Texas, or such 
named agency, is without authority to exercise powers other than 
those pertaining to railroads. But this we are unable to hold. 
The Constitution gives such broad latitude to the legislature as 
to how it shall effect and accomplish the objects and purposes 
named that we are constrained to hold that these provisions do 
not so limit these means and agencies to exclusively railroad mat- 
ters as to prohibit the legislature from referring to them other 
governmental duties and functions. 

[4] The second proposition, that Chap. 14, Third Called Ses- 
sion of the Thirty-Sixth Legislature, is unconstitutional “because 
it attempts to take away from the courts created by the state 
Constitution duties conferred upon them, and to place such duties 
upon nonjudicial officers,” appears to have been abandoned. At 
least it has not been argued. The question involved in this 
proposition was definitely settled in Munn v. Illinois, 94 U. S. 
113, 24 L. ed. 77. The fixing of a rate to operate prospectively 
is not a judicial function, though whether or not a rate is rea- 
sonable is a question for judicial determination. 


The judgment of the court of civil appeals is affirmed, 
P.U.R.1928D, 
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CALIFORNIA RAILROAD COMMISSION, 


RE WILLITS WATER COMPANY. 
[Application No. 14403.] 


RE CENTRAL MENDOCINO COUNTY POWER COM- 
PANY et al. 
[Application No. 14404.] 
[Decision No. 19562.] 


Security issues — Factors affecting issuance — Clear title to pur- 
chased property. 

A utility will not be authorized to issue its stock as payment for 
property sold under an agreement reserving the title in the vendor un- 
til the full payment of ten annual installments, since application for 
such permission should not be filed until the ultimate vendee has actu- 
ally acquired the title to the properties involved. 


[April 2, 1928.] 


AppLicaTiIon of a power company for authorization to sell a 
water system; authorized in accordance with agreement. 

Appearances:- Orrick, Palmer and Dahlquist, by Hillyer 
Brown, for Central Mendocino County Power Company; Ed- 
ward Morris, for Willits Water Company. 


By the Commission: In Application No. 14404 the Railroad 
Commission is asked to make an order authorizing Central Men- 
docino County Power Company to sell its public utility water 
system to Amy Requa Long, in accordance with the terms and 
conditions of an agreement dated July 11, 1927, a copy of which 
is filed as Exhibit “B.” 

In Application No. 14403, as amended, the Commission is 
asked to authorize Willits Water Company to issue $165,000 of 
stock. 

It appears that Central Mendocino County Power Company 
for several years has been engaged in the business of furnishing 
and selling electricity for light and power and of distributing 
water in and about Willits, Mendocino county. It seems that 
those in control of the affairs of the corporation desire to dispose 
of the water business and properties and to that end have made 
P.U.R.1928D. 
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arrangements to sell them to Amy Requa Long and Edward 
Morris by the agreement dated July 11, 1927. Subsequently 
Edward Morris assigned all of his right, title and interest in 
and to the agreement to Amy Requa Long. 

It appears that Amy Requa Long intends to assign her inter- 
est in the agreement with Central Mendocino County Power 
Company to a corporation which will acquire and operate the 
water system. To this end there was incorporated on or about 
December 20, 1927, the Willits Water Company, one of the ap- 
plicants herein which asks permission to issue at par $165,000 
of its stock to finance the purchase of the water properties, de- 
livery of the stock to be made as payments are made under the 
agreement. 

The agreed purchase price to be paid for the water properties 
is $165,000 payable as follows: $16,500 on or before May 12, 
1928, and $16,500 on or before each successive year thereafter 
for nine years with interest at the rate of 6.4 per cent per annum. 
The purchasers at their option in lieu of making such payments, 
or any thereof, or any part thereof, in cash, may deliver to the 
company (Central Mendocino County Power Company) either 
(a) first mortgage bonds of the vendor with all unmatured 
coupons thereon; or (b) second mortgage notes of the vendor; 
or (c) may pay any other indebtedness of the vendor and deposit 
receipts or discharges therefor with the vendor; all of which 
bonds, notes, or receipts shall be received by the vendor upon 
account of such purchase price of the par value of such bonds 
or notes and accrued interest thereon, or at the face of such in- 
debtedness as the case may be, in lieu of cash and shall be credit- 
ed to such extent in the reduction of the purchase price herein- 
above mentioned. 

The agreement provides that the purchasers shall be given the 
immediate possession of the water works and water system and 
may remain in possession thereof and operate the same so long 
as they are not in default under the agreement. Upon the pay- 
ment of the full purchase price and upon due and faithful per- 
tormance of the covenants and agreements by the purchasers, the 
Central Mendecino County Power Company will execute and 


deliver to the purchasers or thcir nominee or their nominees a 
P.U.R.1928D. 
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good and sufficient deed conveying title to said water works and 
water system free and clear of all mortgage liens now existing 
on the properties or any that may hereafter be placed on the 
properties by the vendor, but subject to any liens and encum- 
brances suffered or created by the purchasers while in possession 
of the water properties. It will thus be observed that the pur- 
chasers can not obtain clear title to the properties until they 
have paid the $165,000 or its equivalent, nor until the Central 
Mendocino County Power Company has paid its outstanding first 
mortgage bonds amounting to $141,000 and its outstanding sec- 
ond mortgage notes amounting to $30,000. In view of this situa- 
tion we do not feel that we are warranted in authorizing the 
Willits Water Company at this time to issue its stock as pay- 
ments are made under the agreement. We believe that an appli- 
cation for permission to issue stock against the properties should 
be filed with the Commission after the Willits Water Company 
has actually acquired title to the properties. The order herein 
will permit the Willits Water Company to issue three shares 
of stock to qualify its directors and to execute the agreement filed 
as Exhibit “B” in Application No. 14404. 

As shown in Exhibit “1” in Application No. 14403 the cost 
of the water properties which the Willits Water Company pro- 
poses to purchase was $236,779.69. The accrued depreciation on 
these properties is reported at $10,139.71. Central Mendocino 
County Power Company has agreed to sell the properties, as 
stated above, to Amy Requa Long or her nominee or nominees 
for $165,000. The testimony indicates that the Willits Water 
Company proposes to credit the difference between the historical 
cost of the properties, less depreciation reserve, and the pur- 
chase price, to its surplus account. We believe that, in cases such 
as this, it is better accounting practice if such difference as may 
exist between the historical cost of the properties and the pur- 
chase price be credited to a subaccount under account No. 29, 


reserve for accrued depreciation. 
P.U.R.1928D. 
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CALIFORNIA RAILROAD COMMISSION, 


RE PACIFIC ELECTRIC RAILWAY COMPANY. 


[Application No. 13460.] 


LOS ANGELES CHAMBER OF COMMERCE, VENICE 
BRANCH 
v. 
PACIFIC ELECTRIC RAILWAY COMPANY. 


[Case No. 2476.] 
[Decision No. 19566.] 


Rates — Reasonableness — Factors to be considered. 

1. One of the tests to be applied in the determination of reasona- 
bleness of rates is whether or not such rates are sufficient to pay operat- 
ing expenses, taxes, and to afford the carrier a fair return on the value 
of the property devoted to public service, p. 511. 


Depreciation — Annuities — Sinking fund. 
2. Depreciation annuity was calculated by the Commission’s engi- 
neers on a 5 per cent sinking-fund basis for all depreciable property in 
a rate proceeding, though the carrier had not set up any depreciation 
for large portions of its property such as roadway and structures, treat- 
ing all renewals to such property as maintenance charges, p. 513. 


Depreciation — Annuities — Need for setting aside. 

3. If a carrier has not in past years set up adequate charges and 
operating expenses to take care of the depreciation of its property now 
maturing, such omission is fundamentally of the same nature as an 
omission adequately to maintain the property, p. 514. 


Depreciation — Matured and current — Duplication of items. 

4. A further allowance for matured depreciation in addition to an 
adequate allowance for current depreciation should be rejected in an 
estimate of operating expenses as a burden of future rate payers with 
a duplication of such items, p. 515. 


Valuation — Leased property. 

5. Leased equipment was placed on a parity with remaining prop- 
erty owned by a carrier for the purpose of determining a reasonable 
compensation for the use of the property devoted to public service, p. 
515. 

Commissions — Powers over managerial questions — Contract. 

6. The Commission has no power to interfere with the performance 
of the terms of a valid and lawful contract for the rental of equip- 
ment as long as it finds that the expenditure incurred therein is rea- 
sonable, p. 515. 

P.U.R.1928D. 








508 CALIFORNIA RAILROAD COMMISSION. 


Return — Reasonableness — Interurban railway. 

7. An adjustment of fares to yield a return of 6 per cent was al- 
lowed to an interurban railway, p. 516. 

Return — Reasonableness — Intercorporate relationship. 

8. The worth of a subsidiary electric railway to a parent railroad 
as a collector and distributor of the parent company’s passenger and 
freight traffic is a factor to be considered in determining a reasonable 
rate of return to be allowed the subsidiary, p. 516. 

Rates — Interurban railways — Commutation tickets, 

9. There being an excessive number of forms of commutation tick- 
ets, some used only to a very limited extent, it was held to be in the 
public interest to eliminate all but the two most popular forms of 
such tickets, p. 518. 

Rates — Jurisdiction of Commission — Children’s fares. 

10. The Commission has no authority to order a reduction in the 
fares for school children where the Public Utilities Act gives the car- 
riers the authority to reduce rate transportation to children attending 
educational institutions, p. 519. 

Return — Reasonableness as a whole — Street railway. 

11. To segregate individual interurban traction lines or to pick out 
special routes in any city service for the establishment of particular 
rates on such lines or routes based on the earnings thereof not only 
complicates the problem of fixing reasonable rates but amounts to a 
discrimination, p. 519. 

Rates — Trial period — Interurban railway. 

12. Present tariffs were suspended and a carrier permitted to estab- 
lish experimental fares for a trial period only, the proceeding being 
held open for one year, where horizontal fare increases would not produce 
a reasonable return, p. 523. 


{April 7, 1928.] 


ArpiicaTion of an electric interurban railway for rate in- 
crease ; experimental fares authorized. 

Appearances: Frank Carr and C. W. Cornell, for applicant; 
Jess E. Stephens, City Attorney, Milton Bryan, Deputy City 
Attorney, J. L. Ronnow, Deputy City Attorney, J. O. Marsh, 
Manager and Chief Engineer, and F. F. Ball, Special Engineer, 
Board of Public Utilities, for protestant city of Los Angeles; 
R. C. McAllister, City Attorney, and Leonard A. Diether, Dep- 
uty City Attorney, for protestant city of Pasadena; Frank L. 
Perry, City Attorney of the cities of Redondo Beach and Man- 
hattan Beach, for protestants city of Redondo Beach and city 
of Manhattan Beach; Clyde Bishop, City Attorney, for protes- 


tant city of Newport Beach; H. E. Veder, City Attorney, for 
P.U.R.1928D. 
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protestant city of South Pasadena; A. M. Pence, City Attorney, 
for protestant city of Covina; Charles J. O’Connor, City Attor- 
ney, for protestant city of Colton; T. C. Gould, City Attorney, 
for protestant city of Alhambra; Bruce Mason, City Attorney, 
for protestant city of Long Beach; A. G. Wray, City Attorney, 
for protestant city of Whittier; Walter M. Dunn and John A. 
Sturgeon, for protestant cities of Arcadia and El Monte; Ray 
L. Morroy, Victor E. Wilson and W. Turney Fox, for protestant 
city of Glendale; Clyde Woodworth, City Attorney, Inglewood, 
El Segundo, and Hawthorne, for protestants cities of Inglewood, 
El Segundo and Hawthorne; James H. Mitchell, City Attorney, 
for protestant city of Burbank; Charles A. Rolfe, Chairman of 
Transportation Committee, city of Redlands, for protestant city 
of Redlands; George A. French, City Attorney, for protestant 
city of Riverside; Carson B. Hubbard, City Attorney, for pro- 
testant city of Huntington Park; R. C. Waltz, City Attorney, 
for protestant city of Beverly Hills; Chester L. Coffin, City At- 
torney of Santa Monica, for protestant city of Santa Monica; 
E. H. Jolliffe, City Attorney, for protestant city of Ontario; 
Joseph A. Allard, City Attorney, city of Pomona, Claremont, 
and La Verne, for protestant cities of Pomona, Claremont and 
La Verne; C. A. Bridge, City Attorney, for protestant city of 
Hermosa Beach; John K. Hull, Deputy City Attorney, for city 
of Long Beach; Jess E. Stephens and Milton Bryan for protes- 
tant Committee of City Attorneys Association of Southern Cali- 
fornia; C. A. Bland, for protestant Chamber of Commerce of 
Long Beach; E. F. Bogardus and Carl Bush, for protestant 
Hollywood Chamber of Commerce; J. J. Deuel and A. M. Stan- 
ley, for the California Farm Bureau Federation; W. H. Engle, 
for protestant Northwest Chamber of Commerce; Davenport R. 
Phelps, Secretary-Manager, West Hollywood Chamber of Com- 
merce, for protestant West Hollywood Chamber of Commerce ; 
Gust Holmquist, for protestant Wilman Chamber of Commerce ; 
E. W. Porter, E. W. Savage, and Eugene M. Rittenhouse, for 
Venice branch of Los Angeles Chamber of Commerce; W. H. 
Woodard and Earl W. Porter, for protestants Citizens Rate Com- 
mittee of Venice, and the citizens of Venice; Frank W. Forester, 
for protestant Knights of Pythias, 107 California Pomona 
P.U.R.1928D. 
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Lodge; W. H. Powell, for protestants East Hollywood Improve 
ment Association, Bus Committee of Hyperion avenue, and Sil- 
ver Lake-Glendale Boulevard Motor Coach; Herb H. Shiels, for 
protestants Citizens Rate Committee of Venice, and protestant 
city of Culver City; Mrs. R. E. Day, for Lynwood Women’s 
Club; Mrs. Sarah M. Skinner, for protestant Harriman avenue, 
South Pasadena; Leopold Jacobson, protestant, per se. 


Whitsell, Commissioner: In the above entitled application, 
the Pacific Electric Railway Company asks for an increase in 
passenger rates on both its local and interurban lines. The above 
entitled case is a complaint on behalf of the Venice branch of 
the Los Angeles Chamber of Commerce seeking a reclassification 
and reduction in rates on the Venice Short Line of Pacific Elec- 
tric Railway Company. 

Application No. 13460 was filed on January 11, 1927. Hear- 
ings were held at Los Angeles, March 10, 11, and 30, April 5, 
October 20, 1927, January 17, 18, 19, 31, and February 1, 1928. 
Case No. 2476 was filed January 7, 1928. The two matters 
were consolidated for purpose of hearing and decision by stipula- 
tion at the hearing on January 17, 1928. The matter was sub- 
mitted on briefs which have been filed by the applicant and sev- 
eral protestants, as well as by the complainant in Case No. 2476. 

Prior to the initial hearing on March 10, 1927, applicant filed 
a supplemental application, seeking permission to establish tem- 
porarily and as an experiment, a scale of lower one-way and 
round-trip rates and increased commutation rates on selected 
interurban lines of applicant. Consideration was given this sup- 
plemental application at the hearings on March 10, 11, 31, and 
April 5. After stipulation, an order was issued by this Com- 
mission in Decision No. 18219 (29 Cal. R. C. R. 660), dated 
April 12, 1927, in which a somewhat lower scale of rates was 
authorized on the Los Angeles-Glendale-Burbank line to be effec- 
tive during the pendency of hearings on the main application 
herein. Certain minor modifications were made in these rates 
by Decision No. 18355 (29 Cal. R. C. R. 751), dated May 14, 
1927. The results of these experimental fares are now in the 


record. 
P.U.R.1928D. 
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There were before the Commission in Application No. 5806 
and affiliated cases in 1920 and 1921 practically the same issues 
as are here presented. In Decision No. 9928 (20 Cal. R. C. R. 
1087), decided December 24, 1921, P.U.R.1922C, 134, a re- 
sume will be found of the Pacific Electric situation as it then 
existed, and except where pertinent or where conditions have 
changed, no restatement will be made herein. Reference is also 
made to the first supplemental opinion and order, Decision No. 
10017 (21 Cal. R. C. R. 147), decided January 28, 1922, and 
to the opinion and order on rehearing, Decision No. 10930 (22 
Cal. R. C. R. 235), decided September 2, 1922, P.U.R.1923A, 
572. These decisions were later affirmed by the supreme court 
of this state in Pasadena v. Railroad Commission, 192 Cal. 61, 
218 Pac. 412. I see no reason for departing from the general 
plan of procedure outlined in these decisions at this time. 

At the initial hearing, it was suggested that the Commission’s 
engineers conduct an investigation into the affairs of the com- 
pany and report their findings to the Commission. Such an in- 
vestigation has been made and the results thereof are in this 
record. 

The evidence adduced at the hearings in these matters will now 
be considered, and will be divided into several general subdivi- 
sions, viz.: 

I. Rate base and return. 
II. Interurban passenger fares. 

III. Local passenger fares. 

IV. Service. 

V. Complaint, Venice Branch of Chamber of Commerce. 

VI. Trial fares. 


I. Rate Base and Return. 


[1] One of the tests to be applied in the determination of the 
reasonableness of rates is whether or not such rates are sufficient 
to pay operating expenses, taxes, and to return to the carrier 
a fair return on the value of the property devoted to the public 
service. 

For this purpose, the system of applicant as a whole will first 


be considered. The system embraces the interurban operations, 
P.U.R.1928D. 
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both freight and passenger, and the local or street railway opera- 
tions. Freight rates, however, are not at issue in this proceeding. 

A summary statement of the estimated historical cost, unde- 
preciated, reported by our engineering department is as follows: 


Valuation as of December 31, 1926 .............-seeeeeees $70,618,279.00 
Estimated net additions and betterments for 1927 ......... 3,032,250.00 
Omitted portion of Pacific Electric Building .............. 1,679.908.00 
Materials and supplies and working capital ........ eseeeee 1,200,000.00 

Total exclusive of leased equipment ..........-.+ee0-- $76,530,437.00 
Original cost of leased equipment ........-eeeeeeeeves eee. 11,573,042.00 


Total estimated rate base ....ccccccccccesccesececess $99,103,479.00 


No objection was offered as to the use of this estimate as a 
rate base in this proceeding, except as will be discussed below, 
the applicant takes exception to the inclusion of the value of 
leased equipment for rate base purposes. 

The financial results of operation using the revenues and ex- 
penses shown by the company’s books for the twelve months end- 
ing October 31, 1927, may be stated as follows: 


Railway operating revenues .....-.ccccccceccccccces eoee- $19,647 ,428.00 
Railway operating expenses ......cesecceeccereccccccecees 16,422,860.00 
Net operating revenues ......cccccccccccsccccece esse $3,224,568.00 
Taxes and other net deductions ..... ee aearehh chen aie 1,130,334.00 
Income available for return ......cccccccccscces ccceee $2,094,234.00 
Rate base, exclusive of leased equipment ........... ecccece $16,530,437.00 
Rate of return ..... Piitdheeedeemeeeeee $+6n0euceuseas 2.74% 


There are two important features in this tabulation which re- 
quire special comment. 

First, included in the railway operating expense is the rental 
of the so-called leased equipment. The term “leased equipment” 
represents cars and other equipment operated exclusively in the 
service of applicant, but not actually owned by it. The value 
cf the leased equipment has accordingly been deducted from the 
rate base for this comparison. 

Second, it should be pointed out that the charges and allow- 
ances for depreciation made in the company’s books are on a 
straight-line basis, and that with the inclusion of depreciation 
charges on that basis, the use of a depreciated rate base would 


follow as a corollary. Since the record does not contain a state 
P.U.R.1928D. 
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ment of the historical cost, depreciated, it is impossible to present 
a proper showing through the company’s book figures. If this 
figure were available, it would be lower than the undepreciated 
cost and consequently the percentage of return would be higher. 

[2] Our engineers have estimated the results of operation for 
1928, on three different bases, the soundest of which is sum- 
marized as follows: 


Railway operating revenues ......eeessseeeeceecceseeeees $19,715,100.60 
Railway operating expenses ......eeceeeeececeerceees eee» 14,357,378.00 
Net operating revenues ..... C0600 0080600060008 eeeees $5,357,722.00 
Taxes and other net deductions ............ee.e-ee8 eeeeess 1,137,502.00 
Income available for return ......cccccecccecccecccees $4,220,220.00 
Savings— , 
(a) due to changes in operation ......... «+. $148,880.00 
(b) due to abandonment of losing lines ...... 114,068.00 
—_—_—__—_ 262,948.00 
Income after savings, available for return ..........+++ $4,483,168.00 
Rate BORO is ccvecccces idttdCdeesnieaawesr en spenssobees $88,103,479.00 
Rate OF POtMTR ....<.0.00060d06000000 000s ce ssesesecs oe 5.1% 


There are six important differences between our engineers’ 
estimate and the records as shown by the company’s books, to 
wit: 

(1) The depreciation allowances have been revised by our 
engineers in certain cases where the company’s basis of lives and 
salvage appeared not to be in accord with experience. The lives 
in general are lengthened, while the salvage allowance is reduced. 
These adjustments, however, are compensating, that is, the first 
tends to reduce the annual allowance while the second tends to 
increase it. 

(2) Depreciation annuity has been calculated by our engineers 
on a 5 per cent sinking-fund basis for all depreciable property. 
The company does not set up any depreciation for large portions 
of its property such as roadway and structures, but treats all 
renewals to such property as maintenance charges. For ihose 
portions of the property upon which the company does set up 
depreciation, such as equipment, the depreciation is calculated 
by the company on a straight-line basis. 


(3) The estimated annual operating savings as a result of 
P.U.R.1928D. 33 
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changes in service proposed by our engineers, amounting to 
$148,880 has been added to income available for return. 

(4) The estimated annual operating loss on lines which are 
not earning sufficient to pay their out-of-pocket cost, amounting 
to $114,068, has been added by our engineers to income available 
for return. 

(5) Our engineers have omitted from the estimate as above 
summarized, the cost of providing for any deferred maintenance 
cr matured depreciation. The company’s books include such 
charges for these items as are actually incurred. 

(6) Leased equipment has been considered in the estimate of 
our engineers as though it were owned by the company. As in- 
dicated above, the company includes the equipment rental in op- 
erating expenses. 

Neither applicant nor protestants have contested the propriety 
of making the first four adjustments for the purpose of determin- 
ing the issues of this proceeding. Objection, however, is made 
by the applicant to the two adjustments last mentioned, and the 
merit of these objections will now be discussed. 

[8] The company contends that the item “Matured deprecia- 
tion,” referring to the way and structures group of expense, 
should be allowed in operating expense, while with respect to the 
amount included as “Deferred maintenance,” no such contention 
is made. 

In a previous rate decision involving this same applicant (20 
Cal. R. C. R. 1087, P.U.R.1922C, 134), we held in discussing 
this very matter of deferred maintenance, that “extraordinary 
and temporary expenses should not be charged against a short 
period, especially if such extra costs result in permanent benefits 
to the carrier.” 

In this connection, the record shows that in the estimate for 
1928, prepared by our engineers, a full and complete allowance 
is made in operating expenses for the depreciation annuity on 
all depreciable items of property. If the carrier has not, in past 
years, set up adequate charges and operating expenses to take 
care of the depreciation of its property now maturing, such 
omission is fundamentally of the same nature as an omission 


adequately to maintain the property. 
P.U.R.1928D. 
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[4] Counsel for applicant contends that under the uniform 
classification of accounts, the charging direct to operating ex- 
penses of the renewal in kind of existing materials can not be 
avoided. The classification of accounts provides that the accrual 
of depreciation on way and structures, power plant buildings, 
and power plant and substation equipment is left optional with 
the carrier until the Interstate Commerce Commission shall di- 
rect otherwise. In view of this and other provisions of the clas- 
sification, it can hardly be said that the classification of accounts 
compels the charging to operating expenses of the cost of renewals 
of existing materials. If our engineers, in addition to allowing 
an adequate allowance for current depreciation in their estimate 
of operating expenses, as above summarized, had added thereto 
a further allowance for matured depreciation, the Commission 
would have been forced to reject their estimate for the reason 
that it would have had the effect of burdening future rate payers 
with a duplication of this item. 

The second disputed item is whether the leased equipment op- 
erated by the company may be considered as owned in the deter- 
mination of the rate of return on the property used in the public 
service. Some years ago the company adopted the policy of 
securing its new rail equipment, both passenger and freight, 
through a form of lease from Southern Pacific Company, paying 
to the latter an agreed rental therefor. The amount of such 


equipment in use on Pacific Electric lines has increased in re- 


cent years until a large percentage of the total equipment in use 
is on a lease basis. The financing of this equipment is handled 
by the issuance of equipment trust certificates guaranteed by 
Southern Pacifie Company and by money advanced by that com- 
pany. 

[&] The estimate prepared by our staff places this leased prop- 
erty upon a parity with the remaining property owned by the 
company for the purpose of determining a reasonable compensa- 
tion for the use of the property devoted to public service. If 
classes of properties are picked out and placed in a preferred 
position, in that the interest on the value thereof is treated as an 
operating expense, this test will become meaningless. 


[6] It appears that applicant takes the position that it has 
P.U.R.1928D. 
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entered into a valid and lawful contract for the rental of this 
equipment, and that the Commission has no power to interfere 
with the performance of the terms of that contract. I see no 
necessity, at this time, of taking exception to this position of 
applicant, as such a position is not in conflict in any manner 
with what I believe to be the Commission’s unmistakable duty in 
all rate proceedings such as this, namely, the duty of testing the 
reasonableness of any and all expenditures which the company 
incurs in performing its service. 

I am, therefore, of the opinion that our engineers were fully 
justified in testing the reasonableness of these expenditures on 
the same basis that is used to test the reasonableness of compen- 
sation to which other property devoted to this same public service 
is entitled, and I conclude, in view of the evidence in this case, 
that, for the purpose of testing the reasonableness of the rates 
and fares of this applicant, our engineers’ estimate for the year 
1928 showing a sum of $4,483,168, available for return, or 5.1 
per cent on an investment of $88,103,479, is a fair and proper 
statement of results of operation under present rates and fares. 

[7, 8] There now remains to be considered the rate of return 
which should be allowed this carrier. With many of the utilities 
in this state, the Commission has held that a 7 per cent return 
was not excessive. It appears that the Interstate Commerce 
Commission considers a fair return to be 5.75 per cent for the 
steam railroad carriers (58 Inters. Com. Rep. 220; 68 Inters. 
Com. Rep. 676; 100 Inters. Com. Rep. 79; 129 Inters. Com. 
Rep. 25). Applicant is classified as an interstate carrier and 
its business to a large extent is comparable to that of the steam 
carriers. However, its revenues are greatly affected by local 
conditions, whereas, with a steam carrier, operating through large 
and diversified areas, the revenues usually balance to a certain 


extent by varying conditions along its lines. 

The relationship of Pacific Electric Railway Company to the 
Southern Pacifie Company is also a factor to be considered. The 
record shows the Pacifie Electric system is worth more than 
$500,000 annually to the Southern Pacific as a collector and dis- 


tributor of that company’s passenger and freight traffic. Also, 
P.U.R.1928D. 
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it is a fact that the Southern Pacific is the sole owner of the 
stock of applicant. 

The record further shows that the rate base used gives weight 
to an increment in the applicant’s land values of between $9,000,- 
000, and $10,000,000, over the past twenty years, a benefit which 
is to some degree offset by the fact that applicant has had to face, 
during the same period, certain losses due to abandonment of 
properties originally costing from $4,000,000 to $5,000,006. 

I am of the opinion, after full consideration of all the circum- 
stances here presented, that a return of 6 per cent on the rate 
base above found reasonable is fair and proper for this carrier 
at this time. On this basis, applicant is entitled to an adjust- 
ment in rates and fares over its system sufficient to earn an in- 
crease of revenues of approximately $850,000 annually, after 
allowing for taxes. 

The foregoing is, however, but one test of the reasonableness 
of the applicant’s request. Before considering the remaining 
phases of the case, the several operations of the company should 
be analyzed. Its services are classified for rate-making purposes 
as local passenger, interurban passenger, and freight. The 
freight operations are, generally speaking, confined to the inter- 
urban lines of the company. 


II. Interurban Passenger Fares. 


Applicant alleged that its freight business is not a burden on 
its passenger business. No evidence to the contrary was intro- 
duced. Our engineers state that, as a result of their studies, they 
believe this allegation to be true. 

The results of the interurban operations, as a whole, includ- 
ing both freight and passenger, as stated by our engineers, are 
shown below: 


Income available for return ......ccsceccccccccececceceecs $3,976,155.09 
BE IE ana wo.c aed 0004555000 400450 dseNeshebAwSeReEN $69,613,885.00 
BEAD GE DORI 6.6. okkc 60-600 06 65s b Ns 4 RS NEw 0 4.45 Kedeeer dx 5.7% 


An increase of about $210,000 in revenue is necessary to re- 
turn 6 per cent on the interurban rate base. 

Turning now from a discussion of applicant’s financial situa- 
tion, other factors affecting the reasonableness of the fares pro- 


posed will be discussed. 
P.U.R.1928D. 
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[9] The interurban fares are based on a mileage scale, with 
rates varying from 2.75 cents per mile for one-way fares to as 
low as 0.90 cent per mile for commutation tickets. There are 
five forms of commutation tickets in general use. 

The record shows clearly, that there is no disagreement, that 
applicant’s interurban passenger revenues are shrinking due to 
the competition of the private automobile. The record also in- 
dicates that this shrinkage is aided by the already high one-way 
and round-trip fares of applicant as compared with the costs of 
operating privately owned automobiles. 

Furthermore, results of the Glendale experiment indicate that 
it may well be that a lowering of the one-way and round-trip fares 
of this carrier will produce a greater net revenue and at the 
same time serve a materially increased number of patrons. The 
record also indicates the possible desirability of establishing cer- 
tain other fare plans for trial and experiment to determine if 
greater net revenue can be produced and public interest at the 
same time better served. 

Past experiences indicate that horizontal increases in the one- 
way and round-trip fares will result in a material decrease in 
travel, and such horizontal increases may not produce sufficient 
or any additional revenue. The application, in so far as it asks 
for increases in one-way and round-trip rates, I am convinced, 
should be denied. 

The application also proposes to continue the 30-ride 90-day 
family ticket at the present rate per mile, but to convert same 
to a 20-ride 60-day book. This change is in reality a further 
concession to the patron, although the actual rate per mile is 
the same, as it provides this form of commutation ticket with a 
less total outlay of money than at present. This request, there- 
fore, should be authorized. 

The application further proposes to continue the use of all of 
its remaining forms of commutation tickets but at increases of 
20 per cent, except the 10-ride book which is proposed to be in- 
creased by 12} per cent. 

The conclusion is justified from the record that there is an 
excessive number of forms of commutation tickets, some of which 


are used only to a very limited extent. I am convinced that it 
P.U.R.1928D. 
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would be in the public interest to eliminate all but the two most 
popular forms of these commutation tickets. With the reduc- 
tion in the number of forms of these tickets it should be entirely 
feasible for the company to sell them on its cars and trains as 
well as at ticket offices. The forms to be retained should be the 
20-ride 60-day ticket referred to above, and the 60-ride 40-day 
ticket. The 60-ride ticket is now sold at the following rates per 
mile, depending on length of ride: 


DS Oi Oe PE. hve tiwae sek ceases cennheetenerscbenconsene $0.0138 
SR Oe: WS WAG) 6. odnicd odbc bude Seeadnsbescdodcscisavescbetasin’ .01242 
Oe Me ie didadvddneesen anes s56664eebendbe been aewoun .01104 
ee err ert ee err erry ee ere Pee rete eee eee .01035 


These rates, the evidence shows, are unreasonably low in that 
they are not paying their fare share of the cost of the service. 
Applicant requests a 20 per cent increase in such fares, and while 
T am convinced that some increase is justified, I do not believe 
the evidence warrants the 20 per cent increase applied for. An 
increase of 10 per cent in the 60-ride commutation fares appears 
just and proper. The 20-ride 60-day ticket should be sold at 
the same rate per mile as the present 30-ride 90-day ticket. In 
revising its rate structure in accordance with these findings, it 
is suggested that all fares be calculated to the nearest 5-cent mul- 
tiple, in order to avoid the complication and confusion that may 
result from the collection of fares of odd cents. Minimum fares 
on interurban lines (except as otherwise provided within local 
street car zones) should be on a 5-cent basis, replacing the exist- 
ing 6-cent basis. 

[10] In view of the fact that carriers, under the provisions 
of paragraph 3, § 17 (a) of the Public Utilities Act, have 
authority to issue reduced rate transportation to children attend- 
ing institutions of learning, while this Commission is not author- 
ized to order such fares in effect, it is assumed that applicant 
will continue to grant to school children the most liberal -privi- 
ieges possible. 

[11] Various appearances, representing certain of the better- 
paying lines, contended that their particular line should be con- 
sidered by itself and the rates based on the earnings of the re- 
spective lines. This same contention was urged in the former 


rate proceeding of this carrier before this Commission in Appli- 
P.U.R.1928D. 
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cation No. 5806 and affiliated cases, referred to above. In De 
cision No. 10930, dated September 2, 1922, P.U.R.1923A, 572, 
583, in these matters, the Commission, after careful considera- 
tion, stated: “We are convinced that the only natural and jus- 
tified segregation of the services rendered by this company falls 
into three different and distinct classes: The freight service, 
the interurban, and the local or street car service. Each of these 
services, we believe, should be self-sustaining . . . to seg- 
regate individual interurban lines with different mileage and 
commutation rates for each line according to varying traffic char- 
acteristics, or to similarly pick out an individual line of the local 
service in any city, for the establishment of particular rates on 
such line, would not only greatly complicate the entire problem 
of fixing a reasonable rate, but would almost inevitably result 
in such inequalities, both as to rates and service between different 
communities, as would practically amount to unjust discrimina- 
tion.” There is nothing in this record to justify the Commis- 
sion, at this time, in changing its position in this matter. 


III, Local Passenger Rates. 


The local ratés before the Commission in this proceeding are 
those covering the local operations in the cities of Los Angeles, 
Long Beach, San Pedro, Santa Monica-Venice, San Bernardino, 
Riverside, and Glendale. 

The Commission’s engineering department, in preparing its 
estimate for 1928, has shown a separate statement for each of the 
local systems operated, as follows: 








Income available Rate of 

Line. for return. Rate base. return. 

Los Angeles ......... ee+-- $519,538.00 $12,694,631.00 4.1 % 
WM. c.vendeccencesnace 21,100.00 2,075,713.00 1.02% 
Eee TMOG oo cccccsccccees 3,707.00 1,942,613.00 0.19% 
2). ae women 415,147.00 417,097.00  ........ 
Santa Monica-Venice ...... 413,814.00 683,542.00 ....... 
San Bernardino ........... 12,096.00 323,952.00 3.7 GY 
5. __—is—CE Ree $1,891.00 124,709.00 =... 
MEE 00609:940666500068 4495.00 89,887.00 ehnnike 
GENE caceacsvcxeeencse 731,113.00 76,006.00 Cbemes 
TRE, nkkcddveccteceee 713,393.00 9,604.00 ...... 
*Santa Ana ........ eseceee $26,196.00 51,840.00 =... 
Total local lines ........ $454,292.00 $18,489,594.00 2.5 % 


* Figures included for information only—rates not at issue in this pro- 
ceeding. 

+ Red ink figures. 
P.U.R.1928D. 
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I am convinced that an increase in the local fares in the cities 
of Long Beach, San Pedro, Santa Monica-Venice, San Bernar- 
dino, Riverside, and Glendale would result in little, if any, in- 
creased gross revenue, and the requested increase in these rates 
should be denied. These operations, however, are relatively un- 
important and it is recommended that such fares be placed on 
a 5-cent basis to be consistent with the interurban fare schedules. 

The above figures for the Los Angeles local service include the 
applicant’s proportion of results of operation of the Los Angeles 
motor bus, the fares of which are not at issue in this proceeding. 
A serious problem is presented with respect to the fares on the 
local rail lines of applicant in Los Angeles. The record indicates 
that a total increased revenue of some $250,000 annually is re- 
quired to yield a fair return on this property. The evidence 
further shows that the company’s requested increase of zone fares 
to 7 cents and 12 cents, respectively, will not only fail to return 
any additional gross revenue but, it is estimated, will actually 
result in a decrease of nearly $60,000 under present revenues. 
Such a result is obviously not in’ the public interest and the re 
quest should be denied. 

Three zone plans are proposed by our chief engineer. The 
only one which appears to be adequate to return the increase in 
revenue desired is the so-called 4-zone plan, consisting of one 
15-cent zone, three 10-cent zones and four 5-cent zones. This 
plan, it is estimated, will result in an increased revenue of $200,- 
000 annually, or $50,000 less than the required additional rev- 
enue. There appears, however, to be no other form of fare which 
will return to the company a greater increase in revenue. This 
form of fare will have the advantage of abolishing the present 
objectionable odd-coin fare of 6 cents in Los Angeles. I believe 
the adoption of such a fare schedule is the most satisfactory dis- 
posal of the Los Angeles local situation and the accompanying 
order will so provide. The company’s request to abolish its local 
60-ride book, which sells for $4.80 and is good within the present 
10-cent zones in Los Angeles, appears to be reasonable and should 
be granted. A round-trip ticket should be sold for 25 cents where 


the one-way fare is 15 cents. 
P.U.R.1928D. 
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IV. Service. 


The service and operating conditions of the company have been 
the subject of careful study by our staff and their reports cover 
this subject in detail. Many recommendations have been made 
for changes in schedules and improvements in physical plant, 
after careful consideration, in co-operation with representatives 
of communities and company. ; 

Substantial net operating savings have been made as a result 
of such survey without a sacrifice of service and in some cases 
with an improved service. The savings have been taken into ac- 
count in considering the net return on the investment which the 
company is making. ‘ 

Some of the physical improvements recommended have already 
been undertaken by applicant, and many of the operating changes 
recommended have been placed in effect. It is important that 
these recommendations be carried to completion at as early a date 
as possible, and our staff will be instructed to follow out each 
recommendation with the company to a conclusion. While I see 
no necessity for, burdening the order in this decision with the de- 
tails of these recommendations, the Commission should expect 
the company’s co-operation in carrying out the recommenda- 
tions made for the improvement of the service. 


V. Complaint of Venice Branch, Los Angeles Chamber of Com- 


merce. 


The complaint of the Venice branch of the Los Angeles Cham- 
ber of Commerce urges the Commission to reclassify the Venice 
Short Line as a local street car line and to establish a fare of 
15 cents between Los Angeles and Venice. There is some evi- 
dence and considerable discussion in the record respecting this 
contention. I have given careful consideration to the evidence 
and fail to find any controlling reasons therein upon which to 
base such a charge in classification. As to the rates to be charged, 
these must, in my opinion, follow the tariffs provided for the in- 
terurban system in order that there may be no discrimination 


between communities. 
P.U.R.1928D. 
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VI. Trial Rates. 


[12] The following forms of experimental rates are recom- 
mended by chief engineer A. G. Mott as being worthy of con- 
sideration : 

(1) An extension of the Glendale trial rates to other portions 
of the system ; 

(2) The trial of a low one-way off-peak rate; 

(3) The trial of a monthly pass; 

(4) The trial of a Sunday excursion pass. 

It appears desirable that experimental fare structures along 
these lines be placed in effect, for it is only by this means that 
the public, the company, and the Commission may have the 
actual results of their effect. Any estimate, however carefully 
prepared, can not determine with finality whether or not there is 
merit in any of these plans. 

Applicant has indicated its willingness to apply in a more gen- 
eral way to its interurban system, for a trial period, a rate sched- 
ule, based upon the plan of rates which has been in experimental 
use on the Glendale line. As provided in Decision No. 18219, 
referred to above, these experimental rates, which to date have 
shown encouraging results, were made effective April 16, 1927, 
and, in general, provide for a decrease in one-way and round- 
trip fares, with some increase in commutation rates. From the 
evidence, it now appears that applicant’s proposal is reasonable 
and will work to the advantage of the general public. 

The off-peak reduced rate experiment, proposed by our en- 
gineer, by his own estimate was indicated to be a failure from 
a revenue producing point of view. In view of this, together with 
the more general application of the so-called “Glendale plan” 
of reduced one-way and round-trip rates, I am reluctant to take 
the responsibility of requiring the establishment, at least for the 
present, of this somewhat radical experiment. 

In addition to that experiment, a trial of a calendar month 
transferable pass between Los Angeles, on the one hand, and 
Pasadena, on the other hand, respectively, is reeommended. Such 
a transferable pass should be good for one calendar month for 


holder and should be honored also within the inner zones of both 
P.U.R.1928D. 
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Los Angeles and applicant’s local system at Pasadena. No limi- 
tation should be placed on its use other than its restriction to use 
of but one person at a time and within the month for which sold. 
This pass should be sold for $9. 

It is further suggested that the company place in effect a 
Sunday pass good over its entire system, except its Mount Lowe 
line, and points east of Upland, for $1. Such pass shall be sold 
at all agencies and by conductors. A similar Sunday pass, good 
without restriction, over entire system of applicant should be sold 
for $2.50. 

Upon this record I conclude and find that the passenger fares 
now in effect and published in tariffs on file with this Commis- 
sion are not shown to be excessive per se, nor are they discrim- 
inatory. It is apparent, as- stated above, that applicant is in 
need of additional net revenue if it is to secure a reasonable re- 
turn upon the value of the properties devoted to the public serv- 
ice, but I am not convinced that this result would obtain from any 
horizontal increases of the fares. 

The present passenger tariffs and fares here in issue should be 
suspended and-applicant authorized to establish the experimental 
fares set forth in the order, these fares to be published and ap- 
plied for a trial period only, with a distinct understanding that 
should the results flowing from their application prove unsatis- 
factory, the Commission may and will authorize the necessary 
adjustments. The proceeding will be held open for a period of 
one year for such further action as the circumstances and condi- 
tions may make necessary. If, during that period, the parties 
desire to terminate, modify, or amplify the experimental rates, 
or if the Commission should desire to extend or curtail any of 
these experiments, further consideration may be given by further 
hearing and supplemental order in this application and with the 
benefit of the record already adduced in this proceeding. 

In the detailed preparation of the tariffs applicant will be ex- 
pected to confer with the appropriate members of the Commis- 
sion’s staff for the purpose of obtaining their advice as to the 


specific application of the general principles set forth herein. 
P.U.R.1928D. 
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INDIANA PUBLIC SERVICE COMMISSION, 


MARK H. THOMAS et al. 


v. 
NORTHERN INDIANA POWER COMPANY. 


[No. 9081.] 


Rates — Contract — Agreement to withdraw complaint — Electricity. 
1. A stipulation by certain petttioners for reduction of electric 
tates that they will cause the petition to be dismissed in return for 
specific reductions of rates, has no effect upon a separate investigation 
by the Commission on its own motion into the rates of the same com- 
pany, p. 527. 
Rates — Contract to withdraw complaint — Opportunity to be heard. 
2. A stipulation by certain petitioners for reduction of electric 
rates, with the company, that they will cause the petition to be dis- 
missed in return for certain specific reductions of rates, should not 
be approved by the Commission before a hearing is held on the rates 
imposed in the stipulation, and an opportunity given to other citizens 
of the community concerned to express themselves, as well as to the 
utility to file data supporting the reasonableness thereof, p. 527. 


[April 14, 1928.] 


Susmission of petitioners for electric rate reduction and elec- 
tric utility of an agreement stipulating terms of certain reduc- 
tions for approval by Commission; approval withheld pending 
public hearing. 


Harmon, Commissioner: On the 2nd day of April, 1928, 
the Northern Indiana Power Company, by its attorneys and Otto 
H. Krieg, one of the attorneys for the petitioners in this cause, 
filed an agreement, in words and figures following, to-wit: 


“Stipulation and Agreement” 


“Comes now the petitioners in the above entitled case by their 
attorney and the Northern Indiana Power Company, by its at- 
torneys, and stipulate and agree as follows: 

“1, The Northern Ind'ana Power Company agrees to modify 
and reduce the temporary optional commercial lighting rate now 
in effect in the city of Huntington as follows: 

“a. The number of kilowatt hours in the first step of said 


schedule shall be 175 instead of 250. 
P.U.R.1928D. 
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“b. The service charge shall be $.80 instead of $1. 

“The said commercial lighting rate, modified as above de- 
scribed, shall be filed with the tariff department of the Public 
Service Commission as an optional rate effective commencing on 
all bills due and payable from the 1st to the 10th day of May, 
1928. <A copy of said modified commercial lighting rate is at- 
tached hereto and made a part hereof. 

“2. The Northern Indiana Power Company also agrees that 
its power customers who have a combined power and lighting 
connected load of 100 kilowatts or over shall be charged for 
their incidental lighting on the existing step power rate when 
said connected lighting load does not exceed 10 per cent of 
the power connected load. The Northern Indiana Power Com- 
pany will file a suitable modification of its power schedules and 
rules with the tariff department of the Public Service Com- 
mission effective commencing on bills due and payable from 
May 1 to May 10, 1928, and a copy of said modified power 
schedule or rule is attached hereto and made a part hereof. 

“3. The Northern Indiana Power Company further agrees 
that the optional room basis domestic service rate and the optional 
commercial lighting rate now in effect as modified by this agree- 
ment shall be and remain in effect as optional rates until the 
further order of the Commission, the effect of which is that all 
users of current for domestic purposes will continue to have the 
option of taking service under the room basis rate or of taking 
service under the block rate now in effect with its minimum of 
$.50 per month and that the consumers of current for commer- 
cial lighting may continue to have the option, as they now have, 
of taking service under the optional commercial lighting rate 
mentioned herein on the service charge principle or of taking 
service under the block rate heretofore and now in effect. 

“4. It is further agreed that the preliminary optional com- 
mercial service rate on the block rate principle filed on the same 
day the room basis rate was filed shall be and remain in effect as 


an optional rate. 
“5. It is further agreed by the parties hereto that the pre- 
liminary optional residence service rate now in effect for a 


temporary trial period and the preliminary optional commercial 
P.U.R.1928D. 
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or 
iw) 
~ 


service rate as herein modified shall be and remain in full force 
and effect as permanent optional rates. 


> 


“6. That this stipulation and agreement applies to and af- 
fects the Huntington, Indiana, area of the Northern Indiana 
Power Company only. 

“7, The petitioners in the above entitled case agree that the 
said case shall be dismissed and closed of record without prejudice 
aud written motion to that effect is filed herewith and made 
a part hereof to become effective upon the acceptance by the 
Commission of the schedules set out in the within stipulation and 
that appropriate order of the Public Service Commission of 
Indiana may be issued to that effect. 

“(Signed) Northern Indiana Power Company, 

3y: Bowers, Feightner & Powers, and Glenn Van Auken, 
its attorneys. 

“Otto H. Krieg, attorney for petitioner.” 

[1] This agreement was not filed before the hearing Commis- 
sioner, and, so far, has not been approved by this Commission. 
At the time of the filing of said agreement, there was pending 
before the Public Service Commission of Indiana, an investiga- 
tion of certain electric rates, which was docketed on the records 
of this Commission as Cause No. 9663, Re Northern Indiana 
Power Co. P.U.R.1928A, 273. This was an entirely separate 
proceeding than the one to which this agreement was applied, 
inasmuch as it was started by the Commission of its own motion. 
For this reason, it seems to the Commission that Cause No. 
9063, supra, should not be connected with any attempted agree- 
ment whereby an adjustment of rates might be consummated in 
the city of Huntington. This is especially true, in view of the 
fact that an order had been made in Case No. 9063, supra, by this 
Commission, which order is in effect until disposed of and not ap- 
pealed from. 

[2] At the time of filing the agreement by both parties, no 
supporting data showing whether the rate would be fair, both 
to the utility and to the people of Huntington, was produced. 
It was also true that the city of Huntington, with its 12,000 


people, was not a party to this agreement, nor were but a com- 
P.1.R.1928D. 
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parative few of its inhabitants represented by the attorneys for 
the petitioners. 

The Commission is always desirous of bringing about satis- 
factory and proper rate adjustments without litigation, if pos- 
sible. In the case at bar, so far as an inspection of the agree- 
ment is concerned, nothing objectionable is noted on the face 
of the agreement, but it seems that the agreement should not be 
approved by the Commission until the citizens of Huntington 
have had a chance to express themselves about it and, until the 
utility shall have had the chance to file supporting data before 
the Commission, showing the rate to be a fair one. For this 
reason, the Commission feels that a public hearing should be 
held in the city of Huntington on the matters and things em- 
braced in the proposed agreement, in which hearing the city of 
Huntington and the residents thereof, may have the chance to 
be heard, if it is their desire to avail themselves of this chance, 
and the utility, likewise may have the opportunity to produce 
data showing that the agreed rate is a fair and proper one. 


McCardle, Ellis, McIntosh, Commissioners, concur ; Singleton, 
Chairman, absent. 





INDIANA PUBLIC SERVICE COMMISSION, 


RE PEOPLES CO-OPERATIVE TELEPHONE COM- 
PANY. 
[No. 9237.] 

Rates — Discrimination — Telephones — Individual and party-line 
service. 

1. An identical rate for telephone service regardless of whether by 
individual or party line was held to be ‘discriminatory and a schedule 
of rates was imposed which would distinguish between these two kinds 
of service, p. 529. 

Payment — Collection charge for tardy payments — Telephones, 

2. A small collection charge was ordered to be added to the monthly 
bill of patrons of a small rural telephone company who failed to pay 
by a certain date, in order to avoid the expense of collection, p. 530. 
Rates — Telephones — Exchange area — Unincorporated community. 
3. An exchange area for a small rural telephone utility in an un- 
incorporated community was ordered to be established without regard 
to corporate limits extending a mile in each direction from the ex- 
change with nominal rate for service beyond the mile radius, p. 530. 
P.U.R.1928D. 
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Security issues — Invalid issues — Ratification of Commission. 

4. An indebtedness of a small rural telephone utility contracted 
in good faith, although contrary to law in that the consent of the 
Commission was not secured, was approved in order that unnecessary 
punishment might not be visited upon such a utility, p. 531. 


[March 23, 1928.] 


ArpricaTion of a telephone utility for increased rates for 
service; increase allowed. 

Appearances: Floyd Johnson, Frankfort, for petitioner; J. 
M. Zion, Clarks Hill, for protestants. 


Singleton, Chairman: On February 3, 1928, the Peoples 
Co-operative Telephone Company, of Clarks Hill, Indiana, filed 
with this Commission its petition for an increase in rates and 
adjustment of rates for telephone service to be rendered by peti- 
tioner. 

In compliance with notice by publication and otherwise as 
required by law, public hearing was held in the City Council 
Chamber, in Lafayette, Indiana, March 6, 1928. 

[1] The evidence disclosed that the petitioner served approx- 
imately 185 families, that it was a co-operative telephone com- 
pany and that the net profit for the calendar year of 1927 
amounted to $26.69; that the rate was $1 per month for resi- 
dence telephones and $1.25 for business telephones, regardless 
of whether the service was by individual line or party line. The 
evidence disclosed also that the physical property was in fair 
condition and that the service was fairly good. 

The showing of net revenues for the calendar year 1927 was 
not as it should be, because earnings have been used for new 
construction, resulting in the showing of net profit not being the 
exact difference between operating expenses and operating rev- 
enues. 

The company owes $2,450 at the bank, which liability has 
been standing more than twelve months. This is contrary to the 
Shively-Spencer Public Utility Act because the petitioner did 
not seek the consent of the Public Service Commission of In- 
diana to contract such indebtedness. The company also owes 
$200, which is a temporary loan pending the payment of revenues 


by subscribers. 
P.U.R.1928D. 34 
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The approximate fair value of the property is $6,000, includ- 
ing building and grounds upon which the exchange property is 
located. 

The hearing of the case was rather tedious because there 
seemed to be a controversy between the individuals connected 
with the company rather than a direct effort to furnish the Com- 
mission the facts that it must have in a rate case. 

Having studied the evidence introduced and being thereby 
convineed, the Commission believes that the schedule of rates 
and charges should be adjusted in order to avoid discrimination; 
that the rates for service must be increased so that the company 
may avoid serious financial loss and will be able to pay its out- 
standing obligations. The Commission believes that the follow- 
ing schedule of rates and charges will be adequate to meet the 
needs of the company for maintenance, reserve for accrued de- 
preciation and to amortize its indebtedness over a period not to 
exceed five years. Therefore, the following schedule of rates 
and charges will be ordered to be put in effect: 


Single line business *phone, per month ........ceeeesseecee+ees $1.75 net 


Single line residente ’phone, per Month ......ccccecccsccceeces 1.50 net 
Party line business ’phone, per Month .........ceeeecseesseees 1.50 net 
Party line residence *phone, per month ............ cccccccs coos 1.35 net 


[2] In order to avoid the expense of collection the Commis- 
sion believes that the collection charge of twenty-five cents per 
month should be added to the above monthly charges in each in- 
stance in which the patron shall fail to pay for service rendered 
on or before the 15th day of the middle month of each quarterly 
period, and it will be so ordered. 

[3] Clarks Hill is an unincorporated community. The ex- 
change area, therefore, must be established without regard to 
corporate limits. This exchange area should extend in each 
direction one mile from the company’s exchange as now located. 
The rates suggested above for single line business and residence 
service should be applicable within this exchange area. Any 
single line service extending beyond the exchange area as thus 
deseribed should pay 25 cents per month in addition to the above 
rates for each two miles or fraction of one mile or more thereof 
beyond the exchange area, and it will be so ordered. 

P.U.R.1928D. 
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[4] The present note in bank amounting to $2,450 is an 
indebtedness that seems to have been contracted in good faith, 
although contrary to the provisions of the Shively-Spencer Pub- 
lic Utility Act. The Commission believes that this obligation 
should be affirmed by it in order that unnecessary punishment 
may not be visited upon the utility; that this obligation should 
be paid during a period of not to exceed five years in equal 
annual instalments; that other obligations of this nature should 
be forbidden without first securing the consent of the Commis- 
sion as required by law to borrow money for a period of twelve 
months or more, and it will be so ordered. 

It is therefore ordered by the Public Service Commission of 
Indiana that the following schedule of rates and charges for 
service to be rendered by the Peoples Co-operative Telephone 
Company, of Clarks Hill, Indiana, be and the same are hereby 
ordered to be made effective April 1, 1928: 


Single line business ’phone, per month .........eeeeeeeeceecees $1.75 net 
Single line residence ’phone, per Month ....cceececcceeeeeeeees 1.50 net 
Party line business ’phone, per month ...........-. Os etcensees 1.50 net 
Party line residence ‘phone, per month .............eeeeee eee 1.35 net 


It is further ordered that the petitioner herein shall file with 
the Public Service Commission and shall post in its principal 
business office a printed or typewritten list of such rates and 
charges and of all rules operative in connection with the same 
governing service rendered or to be rendered, said filing and 
posting to be done on or before April 1, 1928. 

It is further ordered that petitioner in the instant case shall 
file and post as a part of its schedule of rates and charges the 
following rules as a part of their rules governing service and 
charges for the same: 

The exchange area for the Peoples Co-operative Telephone 
Company, of Clarks Hill, Indiana, shall extend one mile in each 
direction from the present location of said company’s exchange 
property. 

Payments for service shall be due and payable quarterly and 
shall be net, as provided in the above schedule of rates and 
charges, if paid on or before the 15th day of the middle month 
of each quarterly period. If not so paid, the collection charge 


of 25 cents per month shall be added to the rates set out above. 
P.U.R.1928D. 
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If the company furnish the telephone instrument, 10 cents per 
month per instrument so furnished shall be added by the com- 
pany to the charges for service set out above. 

Any patron rendered business or residence service over single 
line extending beyond the exchange area shall pay, in addition 
to the above schedule of charges, 25 cents per month for each 
two miles or fraction of one mile or more that such line extends 
beyond the exchange area. 

The company shall maintain and renew all telephone pole lines 
and other facilities at company expense in condition to render 
adequate service. 

It is further ordered that the petitioner shall pay to the state 
of Indiana, through the secretary of this Commission, the sum 
of $5.19, expense incurred in publication of legal notice of hear- 
ing; also, the sum of $15.96, expense of investigation by the 
accounting department of this Commission—total, $21.15. 

It is further ordered that the petitioner shall amortize the note 
outstanding in the sum of $2,450 over a period not to exceed five 
years and shall pay the same in five annual installments, unless 
sooner liquidated, and that petitioner shall not incur similar 
obligations for a period of twelve months or more without first 
securing authority from the Public Service Commission of In- 
diana so to do, as required by law. 

It is further ordered that petitioner shall set aside as reserve 
for accrued depreciation the sum of $15 each calendar month 
for the purpose of meeting obligations against depreciation and 
obsolescence. 


Ellis, Harmon, McIntosh, Commissioners, concur. 








MISSOURI PUBLIC SERVICE COMMISSION, 


RE F. C. WALLOWER et al., Receivers, Southwest Missouri 
Railroad Company. 
[Case No. 5647.] 


Apportionment — Interurban railway — Local and through traffic. 
1. The neglect to credit to the revenue derived from local passen-- 
P.U.R.1928D. 
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ger traffic, receipts taken in by interurban or main line cars incidentally 
handling local business, was disapproved as incorrect accounting prac- 
tice, p. 538. 

Apportionment — Interurban railways — Local business. 

2. Failure to credit to local passenger traffic, revenues taken in by 
interurban cars, incidentally handling local business, was held not to 
affect the claim of a railway company to increased local fares where 
the system as a whole was unprofitable, p. 538. 


Return — Reasonableness — Emergency relief — Street railway. 

3. A proposed increased fare was permitted over a trial period 
notwithstanding an absence of any accurate evidence as to value or 
definite information as to revenues, and the fact that the company had 
voluntarily abandoned an increase formerly authorized, for a 5-cent 
fare, in return for protection by the city from bus competition, where 
the accounts plainly showed that the system both as a whole and in the 
city was operating for revenues far short of operating expenses, p. 
539. 


[April 19, 1928.] 


AppticaTion of receivers of an interurban railway company 
for increased rates for service; increase allowed. 


I. 


Calfee, Commissioner: On December 27, 1927, F. C. Wal- 
lower and Harrison C. Rogers, as receivers for the Southwest 
Missouri Railroad Company, filed their petition or application 
with this Commission asking for an increase of local rates in 
the city of Joplin. Said application alleges that the petitioners 
are receivers for the said railroad company and have been acting 
in that capacity since September 15, 1926; that said railroad 
company operates its main line transportation between Carthage, 
Missouri, and Picher, Oklahoma, and certain local service in the 
city of Joplin, the routes and schedules of such local service in 
Joplin being set out in the petition. Petitioners further allege 
that this local service is operated and maintained by virtue of a 
certain ordinance adopted by the electors of the city of Joplin 
at an election held on August 26, 1926; that since the first day 
of September, 1926, said service has been continuously operated, 
and has operated on a basis of 5 cents local fare within the city 
of Joplin; and that said operations, as carried on during the 
past year, show a deficit of $20,229.04. Petitioners further state 


that, acting as receivers for said property, they filed a petition 
P.U.R.1928D. 
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with the Hon. Merrill E. Otis, Judge of the United States Dis- 
trict Court for the Western Division of Missouri, which court 
has jurisdiction of the receivers, and asked for instructions, and 
that they were ordered by said court to apply to this Commission 
for an increase of rates. Petitioners say that a reasonable rate 
within the city of Joplin upon the various lines operated by them 
within said city would be an 8 cent single fare or two fares for 
15 cents, with tokens to be issued therefor; and petitioners pray 
that they be authorized to file a new tariff with this Commission 
putting into operation a fare of 8 cents, single fare, or two for 
15 cents, with 74 cent tokens, covering all local fares in the city 
of Joplin, and for such other orders as may seem proper to this 
Commission in the premises. 

To this petition or application the city of Joplin, by its City 
Attorney, filed answer on February 21, 1928. This answer al- 
leges, in substance, that the local lines in said city of Joplin 
are supplemental to and feeders for an extensive interurban sys- 
tem operated by the petitioners, and are an essential part and 
factor of same, and that it is unreasonable and unjustly discrim- 
inatory to segregate such local lines from the general system and 
distinguish them individually as separate earning units, and that 
the computation as made and submitted by petitioners is unfair 
and unreasonable as not taking into consideration the relation 
and value of said local lines to the extensive interurban system ; 
that the said railroad company had voluntarily reduced its rates 
on said local lines from a higher fare which had been authorized 
by this Commission, for the reason that loss in patronage and 
consequent decrease in revenue demonstrated such increased rates 
to be unreasonable, inexpedient, and without profit or advantage 
to said company; and said answer concludes by asking that the 
petition of applicants be denied. 

A hearing was held before twe commissioners at Jefferson City 
on February 23, 1928. After the evidence was received, counsel 
for the respective parties, the applicants and the city of Joplin, 
were given time in which to file memoranda in the nature of 
briefs or arguments. These memoranda haye been filed and the 
case is before us for decision, 

P.U.R.1928D. 
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II. 


The rate of fare in question in this case is the fare for adults 
for local transportation within the city of Joplin. Prior to 
January 10, 1926, this fare was 5 cents, with a fare of 2} cents 
for children over the age of five years and under the age of twelve 
years, and children under five years carried free when accom- 
panied by parents or guardian. It does not appear that the fare 
for children has ever been changed and we do not understand 
that the present application has any reference to the fare’ for 
children. 

On December 28, 1925, the said Southwest Missouri Railroad 
Company (hereinafter referred to as the Railroad Company) 
filed an application with this Commission for authority to change 
the said fare in Joplin for adults and to put in force the same 
rates as are asked for in the present application, to-wit, one fare 
for 8 cents or two fares for 15 cents, between any points within 
the city of Joplin, with a provision for free transfers between 
the lines of the Joplin and Pittsburgh Railway Company and 
the lines of the said Railroad Company; and on January 5, 1926, 
in Case No. 4651, this Commission issued its order authorizing 
the Railroad Company to charge and collect such increased fare 
for a period of six months from the effective date of the order 
and beginning January 10, 1926. On August 4, 1926, on ap- 
plication of the Railroad Company, the Commission issued an 
order authorizing the Railroad Company to continue to charge 
and collect the said rates of fare, as authorized by its said order 
of January 5, 1926, until December 31, 1926. 

It appears that prior to the passage of the ordinance referred 
to in applicants’ petition, the Railroad Company suffered from 
the competition of jitney lines and after certain preliminary 
discussions, controversies, ete., the ordinance referred to was 
submitted to a vote of the electors of the city of Joplin and was 
passed or adopted by a vote of such electors at an election held 
on August 26, 1926. A copy of this ordinance was introduced 
in evidence as one of applicants’ exhibits. It provides, in sub- 
stance, that so long as there shall be in regular operation in the 
city of Joplin a system or systems of street railroad for the trans- 
V.U.R.1928D. 
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portation of passengers, furnishing such service and facilities as 
are safe and adequate and in all respects just and reasonable, 
it shall be unlawful for any person, firm, or corporation to op- 
erate on or along any street on which the street railway operates, 
or any nearer to and including the second parallel street, any 
vehicles not run on rails or any system of such vehicles for the 
transportation of passengers for hire, ete. Section 2 of said 
ordinance declares that street railway service, in accordance with 
certain routes and schedules therein set out, shall be construed 
to be such street car service as is referred to and provided for 
in § 1. It appears that the immediate effect of the adoption of 
this ordinance was to kill the jitney business, and on the first 
day of September, 1926, the Railroad Company discontinued 
charging the increased fare which had been authorized by the 
Commission and since said date has operated on the basis of a 
local fare for adults of only 5 cents. On September 15, 1926, 
the railroad went into the hands of receivers, the applicants in 
this case. These receivers now allege that the operation on this 
basis of a local fare of 5 cents has resulted in a deficit and ask 
that the fare of 8 cents, or two fares for 15 cents, be again au- 
thorized by us. 

The city of Joplin offered no evidence at the hearing but was 
represented at such hearing by the city attorney, Mr. R. A. Pear- 
son, who cross-examined applicants’ witnesses. From the mem- 
orandum.or comments filed by Mr. Pearson since the hearing, it 
appears that the opposition of the city of Joplin to the proposed 
increase is based upon three main grounds, to-wit: 

1. That the decreased income experienced by the Railroad 
Company is the result of the industrial laxity in the district, 
especially in the mining fields, which is mostly seasonal and of 
a temporary character. 

2. That the urban and interurban traffic has not been sufficient- 
ly differentiated; that no package or freight business has been 
credited to these lines; and that local traffic carried on interurban 
cars has not been credited to the city lines. 

3. That the fare of 8 cents, or two tokens for 15 cents, was 
previously tried and resulted in a loss of patronage which coun- 


terbalanced any increase in revenue per passenger. 
P.U.R.1928D. 
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In support of its application the petitioners submitted a state- 
ment of the income and expenses of the Railroad Company for 
their Joplin city service, covering the operations from Septem- 
ber 15, 1926 to August 31, 1927, prepared by Baird, Kurtz & 
Dobson, Certified Public Accountants of Joplin, Missouri. This 
statement of income and expenses is shown on the last page of 
applicants’ exhibit No. 1 and also, somewhat more in detail, by 
applicants’ Exhibit No. 2. Mr. L. J. Pranter, an accountant 
of the said firm, testified at the hearing. He stated that his 
firm, Baird, Kurtz & Dobson, made the audit upon which the 
statement offered in evidence was based, and that he was engaged 
on the audit and was in charge of same. The statement of the 
accountants (applicants’ Exhibits Nos. 1 and 2) shows the results 
of operation of the Joplin city service for the period covered by 
the audit, to-wit, September 15, 1926 to August 31, 1927, as 
follows: 


Operating Revenues: 





PORORRET BOTVIES oc6ccccccccseccescceseescsess $85,555.83 
GHP PETVENGE onc cccccccccsccscscscceesccenes 720.00 $86,275.83 
Operating GRPOREED. ...606 coc cceccscccccscscsess $102,261.08 
Taxes and licenses ........ gp ocevccceccccccccce 4,243.79 106,504.87 
Ot Woes TOF PONE o.c.. cccceccccinscicenenscsesecesvcsicsesce $20,229.04 


Mr. Pranter testified that the statement of expenses included 
an allowance for depreciation; that of the total amount of de- 
preciation allowed for the whole system, $17,023.07 had been 
apportioned to the Joplin city service. The above statement of 
revenues and expenses, as taken from applicants’ exhibits, may, 
therefore, be reconstructed as follows: 


OPOTERING TOVOO oc 0 oncd scccccccvcsecsccsoscccecseecessees $86,275.83 
Operating expenses and taxes .........ccccesccscccccccccceces 89,481.80 
Net loss—before depreciation .......... sess eeeececeeeceeeee $3,205.97 
Depreciation ...... UES CCSRAED DORE +005445 0046 dt ree reewealoes 17,023.07 
i Ce TUE INE inside cncentannnceccnsestsnnsnebanvs nes $20,229.04 


It will be noted that the audit and statement of the public 
accountants extends only to August 31, 1927. Mr. F. C. Wal- 
lower, one of the receivers and the general manager of the South- 
west Missouri Railroad Company, testified at the hearing. He 


stated that it was not convenient for the accountants to bring 
P.U.R.1928D. 
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their audit up to date but that the receivers had prepared or 
made an estimate showing the approximate revenues and ex- 
penses for the five months period from September 1, 1927 to 
February 1, 1928. This estimate covering these five months is 
shown by the first three pages of applicants’ exhibit No. 1. Ac- 
cording to this exhibit, assuming that operating expenses re- 
mained practically the same, there was a loss of approximately 
$10,000 for the period from September 1, 1927 to February 1, 
1928. 

Applicants’ Exhibit No. 2 shows that no. package or freight 
business has been credited to the city lines, but it also appears 
that none of the cost of handling package or freight business 
has been charged against the city lines. We have no criticism 
to make as to this method of handling the freight and express 
business, at least none in this connection. The question at issue 
is the matter of passenger rates and we see no reason why the 
freight and express traffic should be considered therewith. 

[1, 2] We are not satisfied with the accounting methods used 
in handling the revenues earned by interurban cars carrying 
passengers in the city, although we do not believe that there has 
been any error made in this respect which materially affects the 
result in this case. As shown by the testimony of Mr. Wallower, 
certain main line cars do carry passengers within the city limits, 
that is, these main line or interurban cars do handle some of the 
local passenger traffic, and it appears that the receipts from this 
source have not been credited to the city lines. Mr. Pranter 
stated that there was no information available at the time of their 
audit from which they could prorate the amount of income de- 
rived from the main line cars which applied to the city, and for 
that reason it was not done. However, no part of the cost of 
carrying these local passengers on main line cars has been 
charged to the city lines. Mr. Wallower testified that if the 
proper credits and charges were made in respect to this business 
it would make no material difference in the situation as to the 
city lines. We are inclined to think that Mr. Wallower is right 
on the facts disclosed by the record now before us. Applicants’ 
Exhibit No. 2 shows not only the revenues and expenses of the 


city passenger service but also the operating revenues and ex- 
P.U.R.1928D. 
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penses of the entire system, as well as showing the freight and 
express business separately. An analysis of this exhibit with 
respect to the total interurban or main line passenger business 
shows the following: 

Operating TEVENUES .....cscccccsccccccccssccceccccssccerees $406,945.81 
COURT GRIGRIIG oc. o.0.0.0'6ib.00 ce nes ee sd eecdedseeeesavensees $439,605.44 
So far as Exhibit No. 2 shows, it appears that the only profit 
the railroad made was from its freight and express business. If 
the interurban or main line passenger business was done at a 
loss, then the profit, if any, made from main line cars carrying 
local business would probably be so small that it could have no 
material effect upon the city service, even if it was segregated 
and properly credited. 

[3] It, therefore, follows from the showing made, as above 
set out, that petitioners are entitled to some relief in the premises. 
The operations of the Joplin city service show a deficit instead 
of a profit. We cannot agree with the contention of the city that 
these conditions are the result of an industrial depression which 
is only temporary in character. It is probably true that there 
is some industrial depression in the Joplin district, and we have 
no means of knowing as to just how long that depression may 
last. Furthermore, the lack of patronage of the street railway 
is undoubtedly due to some extent to the competition of the 
private automobile. The condition which confronts the appli- 
cants cails for some immediate relief. The question as to the 
measure of this relief, or speaking more concretely, just what 
increase of fares should be granted petitioners, is not so easily 
determined on this record. 

In any case of this kind the value of the property ysed and 
useful in the public service is to be considered. While this value, 
of itself, may not be in all cases determinative of the rates, such 
value should be shown in order that the Commission may arrive 
at a correct result. In this case Mr. Pranter testified that their 
audit showed the investment in the entire system of the railroad 
company to be approximately $4,402,000 ; that this was the cost 
figure as shown on the books. But Mr. Pranter did not attempt 


to say what the value of the company’s property in Joplin was; 
P.U.R.1928D. 
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and no evidence in the case bears upon the question of the value 
of the property used in giving the Joplin city service. Counsel 
for applicants offered in evidence the findings of this Commis- 
sion on the valuation of the Railroad Company’s property, as 
made in Case No. 1872, 11 Mo. P. S. C. R. 585, 1. ¢. 588, 589. 
In that case the Commission referred to a prior hearing and 
decision in Case No. 1872 reported in 8 Mo. P. S. C. R. 327, 
where the Commission (1. ¢. 341) placed a tentative total valu- 
ation of $3,196,200 on the company’s entire system. This ten- 
tative valuation is again mentioned and referred to in the case 
reported in 11 Mo. P. S. C. R. at page 589, but in neither one 
of these reports and accompanying orders did the Commission 
make any effort to segregate or find the value of the company’s 
property within the city of Joplin. In the case above referred 
to, reported in 8 Mo. P. S. C. R. 327, the Commission, as part 
of its order, required the Railroad Company to prepare and file 
with the Commission an inventory and valuation of its proper- 
ties, and we find that this was subsequently done. But on ex- 
amination of this inventory and appraisal, which we find in our 
files, we further find that we cannot segregate all of the Joplin 
city lines from the entire property of the company so as to place 
a value upon these lines separate from the other parts of the 
company’s system. We, therefore, have no information from 
which we can arrive at any definite figures as to the value of 
the Railroad Company’s property used in giving the service to 
be affected by the proposed increase in rates. 

We are also unable to determine from the evidence in this 
ease how much the proposed increase, if granted, will produce in 
increased revenues, assuming that the company did not lose 
patronage as a result of the increase. Applicants have shown 
their total passenger revenues for the period from September 15, 
1926, to August 31, 1927, as amounting to $85,555.83, but it is 
now shown how much of that revenue was derived from full fare 
passengers and how much from half fare passengers. We can- 
not even forecast the result of the increase on the basis of pre- 
vious passenger traffic. Without any definite information or 
figures as to the value of the property used in giving the service 


and the revenue which will probably be produced by the proposed 
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increase in fares, we cannot say whether this proposed increase 
will give the Railroad Company more or less than an adequate 
return upon their property. 


ITI. 


We think the evidence adduced by the applicants conclusively 
shows that they are entitled to some immediate relief, but beyond 
this, and as to the measure of the relief to be granted, we feel 
impelled to say that applicants’ case is incomplete. The receiv- 
ers cannot continue to operate at a loss. Neither can the people 
of Joplin at this time dispense with the service rendered by the 
street railway. Mr. Pearson, the city attorney of Joplin, in his 
statement at the hearing said, among other things, 

“T am frank to say that we feel down there that the South- 
west Missouri Railroad Company is one of our public institu- 
tions. That it has grown up with the city and is practically an 
indispensable part of it.” 

We find nothing in the record before us that would justify us 
in sustaining the contention of the city attorney that the fares 
now proposed have been heretofore tried and failed to produce 
the necessary revenue, and consequently such fares should not 
be tried again. Mr. Wallower testified at the hearing that the 
company’s previous experience with the 7} cent fare was un- 
satisfactory because at that time the company was itself operat- 
ing a bus service paralleling its street car lines witk a bus fare 
of 5 cents. This bus service has been discontinued. Mr. Wal- 
lower stated that the busses were sold before September, 1926. 

We are of the opinion that the only practical solution of the 
matter before us, as the record now stands, is to authorize the 
proposed increase in fares for a trial period of thirteen months, 
with the requirement that the applicants keep a full and accurate 
account of the revenues and expenses of that part of their busi- 
ness affected by the order in this case, that is, the Joplin city 
service, and file a full and complete report thereof with the Com- 
mission at the expiration of twelve months or at any other time 
the Commission may require. The method of keeping the com- 
pany’s accounts should be changed so that the books and accounts 


of the company will show the revenue received from local pas- 
P.U.R.1928D. 
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sengers carried within the city by main line cars, and also the 
part of the expense of operation of the main line cars which 
should be allocated and charged to the city service. Applicants 
will also be required to furnish this Commission with such in- 
formation as will enable us to make some finding or reach some 
conclusion as to the value of the property used in giving the city 
service as compared with the value of the whole system. 


Brown, Chairman, Ing, and Calfee, Commissioners, concur; 
S ? b >? 
Hutchison and Porter, Commissioners, absent. 





NEW JERSEY BOARD OF PUBLIC UTILITY COMMISSIONERS. 


RE DELAWARE & RARITAN CANAL COMPANY, 


Rates — Charter rates — Canal company, 

1. The Board has no jurisdiction to consider the question of the 
propriety of rates charged by a canal company for navigation which 
are lower than the maximum rates fixed by the terms of the charter 
allowed to the company by the legislature, p. 543. 


Service — Diminishing trajfic — Canal company. 
2. A canal company was allowed to reduce hours of navigation 
service because of diminishing traffic, notwithstanding the fact that a 
rate increase had discouraged the patronage, where such rates were 
permitted by a legislative charter, p. 543. 


[April 10, 1928.] 
» 


Apprication of a canal company for permission to close canal 
to navigation during certain hours; granted. 

Appearances: W. Holt Apgar for the Delaware & Raritan 
Canal Company; Russell E. Watson for Johnson & Johnson and 
Middlesex Transportation Company; Douglas M. Hicks for Port 
Raritan District Commission; G. E. Mace for Trenton Chamber 
of Commerce; C. S. Atkinson for New Brunswick Chamber of 
Commerce; J. Hampton Moore for Atlantic Deeper Waterways 
Association; Edward Murray for New York Boat Owners As- 
sociation and Canal Operators Association; William E. Bernard 
for Vessel Owners and Captains Association, Philadelphia. 


By the Board: This matter is before the Board on the ap- 


plieation of the Delaware & Raritan Canal Company to close 
P.ULR.1928D. 
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portions of the canal to navigation during certain hours of the 
day as follows: between Mulberry street, Trenton, and Lock No. 
11 and Bound Brook, to be closed between 6 P. M. and 6 A. M.: 
between Bordentown and Mulberry street, Trenton, to be closed 
between 10 P. M. and 6 A. M. The effect of this application 
is to modify to this extent only previous orders of the Board 
concerning the maintenance of the canal for navigation. Notice 
of the application was duly published in Trenton and New Bruns- 
wick newspapers. 

[1, 2] It appears from the testimony that the petitioner main- 
tains lock tenders during twenty-four hours of each day for the 
purpose of maintaining the canal open for navigation during 
the part of the year that the canal is open for general navigation. 
The application is opposed by boat and vessel owners associations 
as well as some municipalities through which the canal passes. 
It appears that during the past two or three years the canal has 
been used but little by vessels passing through it, the testimony 
indicating that during the month of March, 1927, but four 
boats passed through the canal; in the month of April, eight 
vessels made use of the canal, six of which were pleasure boats; 
in the month of May, five vessels; in the month of July, seven 
vessels ; while in the month of June only three vessels made use 
thereof. None of these vessels traveled through that part of 
the canal affected by this application during the night or within 
the hours that the applicant asks to close the canal to navigation. 

Contention is made by the objectors that the relatively small 
use of the canal is due to the fact that the petitioner about three 
years ago raised the toll rates for navigation and this increase 
in rates discouraged navigation in general. It appears that the 
rates are fixed by the canal company’s charter which was granted 
by the legislature. The present rates charged by the company 
are less than the maximum which the charter permits them to 
charge. The Board is without jurisdiction to consider the ques- 
tion of the propriety of rates charged by the company for naviga- 
tion through the canal, due to the fact that the charter is by 
special grant of the legislature and that maximum rates are fixed 
by the terms of the charter. The company, on the other hand, 


contends that it should not be compelled to maintain lock tenders 
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to keep the canal open for navigation during the hours in ques- 
tion when no use is made of their services and no revenue is 
derived by the company from vessels using the canal during these 
hours. It appears that such vessels that use the canal tie up 
during the night because it has become the practice to carry but 
one crew to a vessel. It would necessitate, for twenty-four hour 
service, the use of two crews to a vessel. The testimony clearly 
indicates that no use is made of the canal within the hours men- 
tioned and that the company should not incur the expense and 
cost of maintaining the canal open for navigation during these 
hours. The petitioner offers, however, to keep lock tenders on 
duty if passage is desired through the canal during the hours in 
question if notice to this effect is given the company by such 
vessels as may desire to make use of the canal during such hours. 

The Board finds and determines, therefore, that the Delaware 
& Raritan Canal may be closed for navigation between the hours 
of 6 P. M. and 6 A. M. daily between Mulberry street, Trenton 
and Lock No. 11 and during the hours from 10 P. M. to 6 A. M. 
between Bordentown and Mulberry street, Trenton. This ap- 
proval shall be upon condition that the canal be kept open for 
navigation upon reasonable notice by shippers of their intention 
to navigate during these hours. That all other orders of the 
Board concerning the maintenance of the canal for navigatior. 


purposes remain as heretofore except as modified by this decision. 
P.U.R.1928D, 
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CALIFORNIA RAILROAD COMMISSION, ~ 


RE HAINES CANYON WATER COMPANY. 
[Decision No. 19565, Application No, 13572.] 


Evidence — Records of Commission — Prior proceedings — Rate case. 
1. Records in prior proceedings before the Commission relating 
to the history of operations and acquisitions of utility properties which 
cannot be obtained from other sources are permissible in a rate pro- 
ceeding, and thereupon may be properly considered as part of the rec- 
ord therein, p. 548. 
Valuation — Intangibles — Water rights — Percolating water. 

2. A water utility is not entitled to any additional or separate 
value for its right to pump water from underground sources other 
than those rights already included in the lands as water bearing where 
it has not established any prescriptive right thereto, p. 550. 

Valuation — Intangibles — Water rights — Poor quality. 

3. A water supply of poor quality, unsuited for domestic purposes 
without treatment, and neither useful nor necessary, is not a proper 
item to be included in the rate base of a water utility, p. 550. 

Valuation — Water rights — Superior title. 

4. No part of alleged present value of claimed water rights may 
properly be included in the rate base when such rights as the utility 
may have to appropriate surface stream flow appear to be secondary 
to the rights of a municipality, p. 551. 

Valuation — Working capital — Water utility. 

5. One-third of the entire annual operating expenses of a water 
utility was held to be excessive for working capital purposes and one 
and one-half month’s average operating expenses allowed instead, p. 552. 

Depreciation — Water utility — Sinking fund. 

6. An annual depreciation of $7,318 was allowed on a water util- 
ity rate base of $278,309 based on a 5 per cent sinking-fund annuity, 
p. 552. 

Return — Amount allowed. 

7. A return ,of 5.5 per cent was held to be reasonable on water 
utility property, p. 552. 

Valuation — Going value — Pioneer losses. 

8. Early business losses and development costs have no direct bear- 
ing on the going value of a utility property as it may exist years 
later, p. 553. 

Valuation — Going value — Concern not fully established. 

9. Going value will not be allowed where the utility has never 
at any time been able to earn a full net return, being still in the de- 
velopment stage, and where higher rates would be prohibitive and 
greater than the service is reasonably worth, p. 553. 

Return — Reasonableness — Present generation of consumers. 
10. It is unfair and unreasonable to require present consumers to 
P.U.R.1928D. 35 
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pay a fall return upon an entire alleged investment in a system de- 
signed to serve a far greater population in the future, p. 553. 


[April 3, 1928.] 


AppticaTion of a water utility for increased rates; denied. 

Appearances: Hornaday and Hartranft, for applicant; C. W. 
Byrer, City Attorney, for City of Tujunga; Everett C. Carlson, 
for certain consumers, protestants; John S. Knox, for certain 
consumers, protestants; Daisy K. Snyder, for Chamber of Com- 
merce of the city of Tujunga, protestant. 


Whitsell, Commissioner: Haines Canyon Water Company, 
a corporation, applicant in the above entitled proceeding, is en- 
gaged in the public utility business of supplying water for domes- 
tic, irrigation and other purposes to consumers in and in the 
vicinity of Tujunga and Sunland, in Los Angeles County. The 
application alleges in effect that the rates now charged are in- 
sufficient to yield maintenance and operating expenses, deprecia- 
tion and provide a reasonable return upon the capital invested. 
The Commission is, therefore, requested to establish an increased 
schedule of rates, and, in the meantime, to permit applicant to 
collect an emergency surcharge of 40 per cent on all bills for 
water service rendered. Public hearings in this proceeding were 
held at Los Angeles after all interested parties had been notified 
and given an opportunity to appear and be heard. After the 
first public hearing was held in this matter, the Commission is- 
sued its preliminary opinion and order herein (Decision No. 
18721, dated August 17, 1927), denying without prejudice ap- 
plicant’s request for the establishment of a surcharge. 

This water system was originally installed some time prior to 
1910, was then known as the Freehold Water Company and its 
plant consisted of 263 acres of land, together with certain pipe 
lines, reservoirs and rights of way. This property was acquired 
about the year 1911 by the Western Empire Suburban Farms 
Association, a corporation controlled by one M. V. Hartranft, 
and was operated in conjunction with the project of the above 
association to supply water to approximately 1726 acres of land 
which it had subdivided into small farms or tracts and was sell- 


ing to the general public., In, 1918, said association transferred 
P.U.R.1928D. 
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its water utility properties to Haines Canyon Water Company, 
a corporation, the capital stock of which was owned or controlled 
by said association and those connected therewith. Approval of 
this transfer was granted by this Commission in its Decision 
No. 5887, dated November 1, 1918. For a more complete his- 
tory and description of this system, reference is hereby made 
to this Commission’s Decision No. 5065, dated January 21, 1918, 
rendered in connection with Case No. 1065 and Application No. 
2912, P.U.R.1918C, 748. The present water supply of this 
company is obtained from three wells located in and in the 
vicinity of the city of Tujunga, supplemented by a gravity water 
supply obtained from Haines and Blanchard canyons. The 
company also claims a right to receive gravity water from Tu- 
junga Creek. The territory served varies considerably in eleva- 
tion. Water from the wells is pumped into reservoirs located at 
an elevation of 1460 feet, from which it is elevated by booster 
equipment to other reservoirs located at elevations of 1720 feet, 
1940 feet and 2070 feet. The amount of water pumped to the 
higher elevations depends upon the amount of gravity water ob- 
tainable from Haines and Blanchard canyons, the waters from 
which sources feed into the upper service area of the system. 
The evidence shows that, under present conditions, applicant has 
an ample supply of water to meet the system’s demands and has 
apparently an abundant underground supply of water for future 
development. 

The rates now in effect on this system were established by the 
Railroad Commission in its Decision No. 10896, dated August 
25, 1922, and P.U.R.1923A, 229, 232, and are as follows: 


Minimum Monthly Charges. 


ON RID pinigt dete suian ew poe es eden os eae eed nian re f 

RE NED odds eb cdes no Mbesecatidoesnd ices sbaanebcas sasilasaibue 1.50 
1 -inch meter ...... viWUs brCrurNewceNe eee SeVieeewnsesoeuseaeecund 2.00 
PE EE 5 CEUs cdin. os ese e er ee ee eidhac arsine se che cabbn hacen 2.50 
ME a Sb ntabin ds dviranveehWiainn aoe es eas mamma was beamed esas 3.00 
OS 0 oGb cdedei candace nukes cbcdteusscanacwsecsainata eee 4.00 
CAGE I a Abuse tees ecanew ess iwkwanlesicene6acos04k0dennsaons 5.00 

Monthly Charges for Water Consumed. 

From Oto 400 cubic feet, per 100 cubic feet ................ £0.3125 
Frem 400 to 1,000 cubic feet, per 100 cubic feet ................ 25 
From 1,090 to 5,000 cubic feet, per 100 cubic feet ................ 20 
From 5,000 to 10,000 cubic feet, per 100 cubic feet ...............- 12 
All in excess of 10,000 cubic feet, per 100 cubic feet ..... 60666084 .06 


P.U.R.1928D. 
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[1] The city attorney requested that the records in Case No. 
1065, Monte Vista Valley Board of Trade v. Western Empire 
Suburban Farms Asso. and Application No. 2912, Re Western 
Empire Suburban Farms Asso., supra, be made and considered 
a part of the records of this proceeding. Upon objection of coun- 
sel for applicant, ruling thereon was reserved. Consideration 
of the matter, however, leads to the conclusion that certain evi- 
dence and exhibits contained therein relate to the early history 
of this system, to its operating conditions and methods, and to 
the actual cost of acquiring many essential elements of this prop- 
erty, which can not be obtained from any other source. It, there- 
fore, appears that so much of the above proceedings as throws 
light upon the matters indicated above is germane to this pro- 
ceeding and, therefore, may be properly considered as a part of 
the record herein. 

Detailed reports showing appraisals of applicant’s properties 
and estimates of depreciation, together with analyses-of operat- 
ing expenses and revenues, were submitted by H. B. Lynch, a 
civil engineer and president of the utility, and by F. H. Van 
Hoesen, one ‘of the Commission’s hydraulic engineers. A sum- 
mary of these reports is set out in the following tabulation: 





Plant. 

Lynch. Van Hoesen. 

Estimated original cost, as of April 1, 1927, less 
land values and intangibles ................ $256,136.00 $258,709.00 
Lamd WAlMes 2. .cccccscccece errerr ie. eseeees 19,200.00 No estimate 
Water rights ...cccccccccccssccccccscscscccecs 137,781.00 No estimate 
GOUNG WHINE. .ccccceccesecccccccecccce ccse §©=GRQUBSO cescscces 
Working capital ........ cocccccccccccocs «e+. 10,000.00 No estimate 
BORD so 0 6,06.06006.0606000600068000%0 -+- $473,117.00 $258,709.00 
Consumers’ advances to aid construction* ...... $18,421.00 $18,421.00 

Operations. 

| - $5,372.00 $7,317.00 
Operating expense (1925) .......eeeeeseeee «- 25,289.00 25,344.00 
Operating expense (1926) .........cccceeceee 27,544.00 27,349.00 
Estimated operating expenses, future ....... eee 31,500.00 26,985.00 
Operating revenue (1925) ........ccececeees - 45,245.00 45,245.00 
Operating revenue (1926) ...... errr eee «- 47,431.00 47,431.00 


* Included in above totals. 


The valuation of the physical properties set out above is based 
upon the appraisals presented to the Railroad Commission by 


the same engineers in connection with Application No. 7593, 
P.U.R.1928D. 
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P.U.R.1923A, 229, the proceeding in which the present rates of 
this utility were established. Net additions and betterments to 
April 1, 1927, were added. No estimate of the reproduction 
cost new, less accrued depreciation, was presented in the evidence 
of this proceeding. The appraisements were both based upon 
the estimated original or historical cost of the physical proper- 
ties, exclusive of lands, which were appraised at present fair 
market value. 

Mr. John R. James, on behalf of applicant, appraised the 
operative lands of the utility at $19,200, representing the fair 
market value as of June 13, 1927; while Mr. E. C. Carlson, a 
local real estate operator and building contractor appearing for 
certain consumers as well as in his own behalf, estimated the 
same lands to be worth $13,450. The testimony indicates that 
the sum of $16,000 is a reasonable value of this property for 
the purposes of this proceeding. 

Applicant, through the testimony of Mr. Lynch, supported by 
Mr. H. Hawgood, claims a present value of $137,781 for water 
rights; while the testimony of P. E. Harroun, a hydraulic en- 
gineer appearing for the Commission, is to the effect that the 
maximum cost of the acquisition of the water rights did not ex- 
ceed $29,800, including those of Tujunga Canyon, which sum 
of $29,800 included much land and other properties. The fig- 
ures presented by applicant included $55,000 as the alleged value 
of its rights to pump from its wells, in addition to the physical 
costs thereof and the value of the lands upon which said wells 
were located; while such pumping rights were excluded by the 
engineers of the Commission. 

The water rights as claimed by applicant are as follows: 


1. Haines Canyon: 


4 M.I. constant flow at $4,000 per inch ........ceeeeeees $16,000.00 
19.3 M.I. fluctuating flow at $2,500 per inch ..... cack ee 48,250.00 
2. Blanchard Canyon: 
3.1 M.I. fluctuating flow at $2,500 per inch ....... ecccccee 75,750.00 
3. Tujunga Creek: 
17.5 M.I. flow at $1,200 per inch .......cccccecccccccccess 21,000.00 
4. Pumped from wells: 
110 M.I. at $500 per inch ........... Co cecccccccvccccoces 55,000.00 
TD ckitcwincdsn cds dmhsinatts ets tids ako eee $148,000.00 
Less development in canyons valued elsewhere in report ...... 10,219.00 
Total ...ccccsccccccece Coseccsccccccce Ccevccecscccs $137,781.00 
P.U.R.1928D. 
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[2] The testimony clearly shows that water is now being 
pumped from wells by parties other than applicant generally 
throughout the service area of this utility and the vicinity there 
of, and, furthermore, that such underground waters may be ob- 
tained throughout said territory in quantity and quality at least 
equal to that obtained by the company. No evidence was pre- 
sented to the Commission showing that the use of water from 
the other wells in the territory has diminished the yield of water 
from the company’s sources or in any way interfered with their 
continued operation; neither is there anything in the record of 
this case indicating that this company has ever obtained an 
adjudicated prescriptive right to any of its underground waters 
or that it has at any time ever attempted to stop or enjoin any- 
one from obtaining water from underground sources in its serv- 
ice area or in the general vicinity thereof. Under these cireum- 
stances, it is clear that the applicant has not established and, 
therefore, is not entitled to any additional or separate value for 
its rights to pump water from underground sources other than 
those values already included in the lands as water bearing. In 
Re Marysville, 29 Cal. R. C. R. 97 (P.U.R.19270, 193); 
Monahan v. San Jose Water Co. 4 Cal. R. C. R. 1101; In Re 
San Gabriel Valley Water Co. 8 Cal. R. C. R. 481 (P.U.R. 
1916B, 895), and in Re Stockton, 22 Cal. R. C. R. 531 (P.U.R. 
1923B, 310). 

[3] The testimony shows that the waters of Tujunga Canyon 
are of poor quality and unsuitable for domestic purposes with- 
out treatment and were used not in excess of sixty hours in 1926 
and forty-eight hours in 1927. This supply clearly is neither 
useful nor necessary at this time and is not a proper item to be 
included in the rate base for the purposes of this proceeding. 

Three instances of water right sales were cited by applicant 
but consideration of these sales shows that the conditions sur- 
rounding the transactions were wholly dissimilar. As far as 
actual sales are concerned, applicant herein purchased as recent- 
ly as 1926 and 1927, its rights to 17.5 miner’s inches of water 
from the Tujunga Canyon at a total out-of-pocket cost of not 
over $207 per inch, based upon the cost of delivering water in 


payment therefor, and, in 1924, acquired by purchase the owner 
P.U.R.1928D. 
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ship of approximately a one-half interest in the present Third 
street well, entitling it to an acreage of 23.1 miner’s inches for 
a total cost of about $2,061. 

Excluding the other:properties and interests purchased along 
with the Haines Canyon and Blanchard Canyon properties, the 
evidence shows that the total original cost of acquisition of the 
water rights in the above canyons was not in excess of $5,000. 

In former proceedings before this Commission, applicant and 
its predecessors in interest have made no claim to an allowance 
for water rights in rate proceedings, but have taken the position 
that the water rights belong to the lot owners in the 1726-acre 
service area of this utility, a portion of the purchase price of 
the lots and parcels of land sold being for the right to receive 
a share of the waters of Haines, Blanchard and Tujunga can- 
yons, as well as certain well waters. The evidence shows that 
most of the original deeds given to the purchasers of the lots and 
parcels of land granted said purchasers a pro rata share in all of 
the water rights acquired by the company. (See deed between 
Western Empire Suburban Farms Association and David Cos- 
tello, identified as protestants’ Exhibit No. 2 in this proceeding. ) 
As far as the evidence shows, there were none of the original 
deeds granted by the Western Empire Suburban Farms Associa- 
tion to purchasers of lots or tracts of land in the 1726-acre area 
served by this utility that did not contain provisions transferring 
to purchasers the title to the water rights. 

[4] Another important feature as to the rights of this utility 
to appropriate surface stream flow is the cloud cast upon ap- 
plicant’s purported rights by the adjudicated rights of the city 
of Los Angeles to all of the waters of the Los Angeles river and 
any and all of its tributaries under its original Spanish Pueblo 
rights. (Los Angeles v. Pomeroy, 124 Cal. 597, 57 Pac. 585, 
and 125 Cal. 420, 58 Pac. 69; Vernon Irrig. Co. v. Los Angeles, 
106 Cal. 237, 39 Pac. 762; Feliz v. Los Angeles, 58 Cal. 73; Lux 
v. Haggin, 69 Cal. 255, 4 Pac. 919; 10 Pac. 674.) Haines, 
Blanchard and Tujunga canyons are tributary to the Los An- 
geles river. 

Summarizing the evidence on water rights, it may be stated 


that the Tujunga supply is now neither operative nor necessary ; 
P.U.R.1928D. 
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that no separate value for applicant’s purported rights to pump 
from underground sources from wells is recognizable for the pur- 
poses of this proceeding, other than such values as already have 
been included in the lands as water-bearing; that such interests 
as applicant may have in the waters of Haines, Blanchard, and 
Tujunga canyons appear to be secondary in priority to the rights 
of the city of Los Angeles and are, to this extent, probably tem- 
porary privileges only, and that, furthermore, it is clear that the 
water rights of Haines and Blanchard canyons, and to some ex- 
tent Tujunga Canyon, have probably been transferred for valid 
consideration to and vested in the purchasers of lots in the orig- 
inal 1726-acre area. Under these circumstances, it is clear that 
no part of the alleged present value of these claimed water rights 
may properly be included in the rate base upon which the con- 
sumers should be required to pay a return. 

[5] Applicant’s contention that it requires $10,000 in cash 
working capital is not supported by the evidence. This sum rep- 
resents in excess of one-third of the entire annual operating ex- 
penses, less depreciation, for 1926. Considering that the rev- 
enues produce an average very closely approximating $4,000 per 
month and that due allowance has already been made for ma- 
terials and supplies, together with the fact that applicant has on 
hand an average of $2,000 as deposits by consumers for metered 
service and advanced flat rate payments, it appears that, under 
such circumstances, an allowance of approximately one and one- 
half months’ average operating expenses will be ample for cash 
working capital and, therefore, the sum of $3,600 will be allowed. 

[6, 7] The annual maintenance and operating expenses, exclu- 
sive of depreciation, as shown by the company’s records for 1925, 
amounted to $25,344, and $27,349 for 1926. The Commission’s 
engineer estimated the reasonable annual operating expenses for 
the immediate future to be $26,985, exclusive of income tax; 
while applicant estimated the expenses for 1928 to be $31,500, in- 
cluding income tax. Conditions of operation indicate that no 
abnormal increase in expenses in the immediate future may rea- 
sonably be expected, and it, therefore, appears that the sum of 
$29,000, exclusive of depreciation and including income tax, 


should be a reasonable allowance for the operating expenses for 
P.U.R.1928D. 
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the immediate future. The annual depreciation annuity was 
estimated by applicant’s engineer to be $6,155 and by the engi- 
neer for the Commission $7,318, based upon the 5 per cent sink- 
ing fund annuity. The latter figure will be used for the purposes 
of this proceeding. 

Based upon the foregoing figures, the operations of this utility 
for the year 1926 resulted in a net return of 4 per cent in $278,- 
309, representing physical properties and working capital only. 
Based upon the present increase in business, as indicated by the 
evidence, the present rates should reasonably be expected to yield 
5.5 per cent on the above amount during 1928. 

[8] Applicant contends that it is entitled to $50,000, or about 
18 per cent of the cost of the physical properties, for going value, 
and bases this claim upon alleged early business losses and de- 
velopment costs. The entire evidence submitted by applicant in 
support of this claim covered costs alleged to have been incurred 
for “holding” water rights and for “holding” pipe lines and other 
facilities necessarily constructed in advance of needs and for ex- 
ploration work in connection with well-drilling, all alleged to 
have taken place during a period of five years immediately prior 
to the approximate date of the sale of the properties in 1918 to 
present applicant. Not only does the evidence fail to substantiate 
these claims of early losses or the reasonableness or necessity for 
the alleged development costs but this Commission has repeatedly 
held that early buiness losses and development costs have no 
direct bearing on the going value of a utility property as it may 
exist years later. 

[9] In this proceeding, full consideration has been given to 
applicant’s claim of going value, and it appears that this utility 
has never, at any time, been able to earn a full net return upon its 
investment by reason of the fact that its business is still in the 
development stage and higher rates would be prohibitive and 
greater than the service is reasonably worth, and, as this same 
condition still exists at the present, it is obviously idle to attempt 
now to determine what is the reasonable going value, if any, of 
this utility for the present. 

[10] In Decision No. 10896, dated August 23, 1922, P.U.R. 


1923A, 229, in which the present rate schedule was established, 
P.U.R.1928D. 
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the Commission did not determine a rate base for the reason that 
the area served was so sparsely settled and the system so obviously 
overbuilt for the then existing demands that a full return upon 
the capital investment in the bare physical properties would have 
resulted in an unreasonable and prohibitive rate for the service 
rendered. This same situation exists today. The present rates 
have already reached the saturation point. Present consumers 
can not afford to use sufficient water for lawn and garden irriga- 
tion under the rates now charged, although ample water is avail- 
able. To increase these rates would, in my opinion, diminish the 
average water consumption to the extent of reducing revenues to 
an amount less than received at present. Based upon the figures 
presented by applicant, the granting of its request for a full 
return upon its alleged investment would require an increase of 
over $27,000 above the revenues of $47,431 received for 1926, 
or approximately 57 per cent over the yield of the present rates. 
Based upon the average number of active consumers for the year 
1926, the feet of main per consumer for that year amounted to 
174. This, in conjunction with the fact that the present plant is 
designed to supply, and has the existing facilities to supply, a 
considerably greater population than is now served, clearly shows 
that the system is still considerably overbuilt and that the service 
area is only partially developed. Under these circumstances it 
would be unfair and unreasonable to require present consumers 
to pay a full return upon the entire alleged investment in such a 
system, designed to serve a far greater population in the future. 
From the evidence, this project appears to be one of those sub- 
divisions where the full hope of those who projected the sales of 
lots has not been realized and that it will be some time before 
they will fully settle up. 

The present rates on this system are already higher than the 
rates charged by any of the other utilities in the general vicinity 
which are of comparable size and operate under similar condi- 
tions. Moreover, the monthly minimum quantity rate of 400 
cubie feet is far less water than such other utilities furnish for 
the minimum charge. It is apparent, therefore, that applicant 
has already enjoyed a much more favorable rate than other sim- 
ilar utilities, and, under the conditions above referred to, no valid 
P.U.R.1928D. 











XUM 


RE HAINES CANYON WATER CO. 555 


reason commends itself to this Commission warranting any fur- 
ther increase in the present rates. It is, indeed, a matter for 
serious consideration if the facts do not warrant an increased 
amount of water for the present minimum monthly charge of 
$1.25, but no such change will be made at this time. 

I recommend, therefore, that this application be denied. 





KANSAS SUPREME COURT, 


WICHITA WATER COMPANY 
v 


PUBLIC SERVICE COMMISSION OF KANSAS et al. 
[No. 28353.] 
(— Kan. —, 268 Pac. 89.) 


Security issues — Jurisdiction of Commission — City service. 

Construing the provisions of our Public Utilities Law (Rev. St. 
66-101 et seq.), and particularly R. S. 66-125, it is held, the Public 
Service Commission has no jurisdiction or authority to entertain an ap- 
plication in reference to a proposed issue of first mortgage bonds (and 
to issue the certificate mentioned in Rev. St. 66-125) of a corporation 
engaged in the business of supplying water for public and private use, 
the plant and property of which are situated and operated principally 
within one city, and which plant and property are principally operated 
for the benefit of such city and its inhabitants. 


[June 9, 1928.] 
Headnote by the Court. 


Manpamvs proceedings by a water company to compel the 
Commission to assume jurisdiction of an application for author- 
ity to issue securities and to grant the application; mandamus 
refused. 

Appearances: R. R. Vermilion, Earle W. Evans, Joseph G. 
Carey, and W. F. Lilleston, all of Wichita, and Frank H. Mason, 
of New York city, for plaintiff; M. J. Healy, John M. Kinkel, 
and C. B. Randall, all of Topeka, for Public Service Commis- 
gion; William A. Smith, Attorney General, for defendants. 


Harvey, J.: This is an original proceeding in mandamus to 


compel the Public Service Commission to assume jurisdiction of 
P.U.R.1928D. 
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the application of the Wichita Water Company for authority 
to issue its first mortgage 5 per cent gold bonds, series B in the 
amount of $350,000, and to grant the application. The plain- 
tiff is a corporation engaged in the business of supplying water 
for public and private use, the plant and property of which are 
situated and operated principally within the city of Wichita, 
and which plant and property are principally operated for the 
benefit of such city and its inhabitants. Plaintiff’s application 
for permission to issue the bonds was duly presented to the Pub- 
lic Service Commission, which, having heard evidence and argu- 
ment of counsel in support thereof, and being fully advised in 
the premises, found that the Wichita Water Company is a public 
utility situated and operated wholly, or principally, within the 
city of Wichita, and principally operated for the benefit of that 
city and its inhabitants, and “that this Commission has no juris- 
diction or authority over the issuance of the securities of said 
applicant corporation,” and dismissed the application for want 
of jurisdiction. 

In this proceeding there is no controversy over the facts, and 
there is but one issue of law; namely, whether the Public Service 
Commission, under our statute, and specifically under R. S. 66— 
125, has jurisdiction to entertain the application above men- 
tioned of the water company and authority to issue its certificate 
provided for in the statute just referred to. 

Prior to 1911, the duties of the state regulatory body, then 
the State Board of Railroad Commissioners, pertained only to 
railroads. See article 3, Chap. 99, Gen. Stat. 1909. By the 
Cities Act (Chap. 122, L. 1903; Chap. 114, L. 1907 [in part 
revised in R. 8S. 13—431; 13—432; 183—434]), cities were 
authorized to grant franchises for all electric light, water, heat, 
gas, or telephone service furnished the inhabitants by any per- 
son, firm, or corporation, to prescribe and fix maximum rates 
and charges therefor, and to provide punishment for persons who 
might wrongfully interfere with the same, and this without re- 
gard as to whether the person, firm, or corporation furnishing the 
service supplied one or many cities. In 1911 our legislature 
enacted a comprehensive Public Utilities Act (Chap. 238, L. 


1911) creating the Public Utilities Commisson, having jurisdic 
P.U.R.1928D. 
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tion over public utilities generally, including railroads, and 
whose power and authority, as supplemented, amended, or modi- 
fied (see R. S. 66—101 et seq.), has been passed on to the pres- 
ent defendant, the Public Service Commission (Chap. 258, L. 
1925). This act provided: 

“The term ‘public utility,’ as used in this act, shall be con- 
strued to mean every corporation, company, individual, associa- 
tion of persons, their trustees, lessees, or receivers, that now or 
hereafter may own, control, operate, or manage, except for pri- 
vate use, any equipment, plant, generating machinery, or any 
part thereof, . . . for the production, transmission, delivery, 
or furnishing of heat, light, water, or power; provided, that this 
act shall not refer to or include mutual telephone companies. 

Nothing in this act shall apply to any public utility in 
this state owned and operated by any municipality. The power 
and authority to control and regulate all public utilities and 
common carriers situated and operated wholly or principally 
within any city or principally operated for the benefit of such 
city or its people, shall be vested exclusively in such city, sub- 
ject only to the right to apply for relief to said Public Utilities 
Commission as hereinafter provided in § 33 of this act.” R. S. 
66—104. 

It will be noted that, while this act was comprehensive in its 
scope, it specifically did not include within its provisions, (1) 
mutual telephone companies, (2) public utilities owned by mu- 
nicipalities, and (3), subject to the right to apply to the Public 
Utilities Commission for relief as provided in § 33 of the act, 
it left, or vested, the power to regulate such utilities as are situ- 
ated and operated wholly or principally within any city for the 
benefit of such city or its people, exclusively in such city. The 
matters referred to in § 33 of the act relate to the kind and 
qualities of service, rates, the extension of the physical proper- 
ties of the utility, and to providing penalties, and similar mat- 
ters; they do not relate to the financing of the utilities nor to 
stock, bonds, or other securities they might issue. Since the 
power to control and regulate “one city” utilities is vested ex- 
clusively in such city, except as provided in § 33, and since the 


§ 33 refers to matters other than the internal financial affairs 
P.U.R.1928D. 
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of the utility owner, it necessarily follows that the Public Utili- 
ties Act gives the defendant Commission no jurisdiction over 
such financial affairs of such “one city” utilities. 

But plaintiff cites, and relies on: 

“A public utility or common carrier may issue stocks, certi- 
ficates, bonds, notes, or other evidences of indebtedness, payable 
at periods of more than twelve months after the date thereof, 
when necessary for the acquisition of property, for the purpose 
of carrying out its corporate powers, the construction, comple- 
tion, extension, or improvements of its facilities, or for the im- 
provements or maintenance of its service, or for the discharge 
or lawful refunding of its obligations, or for such other purposes 
as may be authorized by law: provided, and not otherwise, that 
there shall have been secured from the Commission a certificate 
stating the amount, character, purposes and terms on which such 
stocks, certificates, bonds, notes or other evidences of indebtedness 
are proposed to be issued, as set out in the application for such 
certificate and that the statements contained in such application 
have been ascertained to be true, but this provision shall not 
apply to any lawful issue of stock, the lawful execution and 
delivery of any mortgage, or to the lawful issue of any bomds 
thereunder which shall have been duly approved by the Board 
of Railroad Commissioners prior to the taking effect of this act. 

Any issue of stocks, certificates, bonds, notes or other 
evidences of indebtedness not payable within one year, which 
shall be issued by such public utility or common carrier contrary 
to the provisions of this act shall be void.” R. S. 66—125. 

And R. S. 66—126, makes it an offense for any common car- 
rier or public utility “governed by the provisions of this act,” or 
its officers, agents, or directors, to issue any stock, bonds, or 
other evidence of indebtedness “contrary to the provisions of this 
act.” 

Plaintiff argues that, since the term “public utilities” is de 
fined in R. S. 66—104, as including water companies, and since 
R. S. 66—125, which relates to the issuance of securities, pro- 
vides that a public utility may issue stock, bonds, ete., only after 
sceuring a certificate from defendant, the term “public utilities,” 


as used in R. S. 66—125, necessarily includes all public utilities 
P.U.R.1928D. 
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as defined by the act. This construction would require the ob- 
taining of a certificate of authority for issuing stock certificates, 
bonds, ete., by a mutual telephone company, or a municipally 
owned utility, as well as by a one-city utility. We regard this 
interpretation as being untenable. The more natural interpreta- 
tion of R. S. 66—125, is to restrict its application to that class 
of utilities which comes within the provision of the Public Util- 
ities Act. It is difficult to see why the legislature should attempt 
to regulate the issuing of stock, bonds, or other securities of 
public utilities if it was not by the act attempting to regulate, 
supervise, or control it. Defendant advises us that in the seven- 
teen years since the enactment of the Public Utilities Act it 
has not been the practice for mutual telephone companies, mu- 
nicipally owned utilities, or one-city utilities to apply to defend- 
ant for a certificate of authority to issue stocks, certificates, 
bonds, or other evidence of indebtedness. It is reasonable to 
assume that many such issucs have been made. The effect of 
interpreting the statute as plaintiff contends would be to hold 
all such issues to be void. While this is not necessarily a con- 
trolling reason for our conclusion, it is at least persuasive. We 
regard our conclusion that the Public Service Commission has 
no jurisdiction over the application for a certificate to issue bonds 
applied for by the plaintiff in this case as being the correct in- 
terpretation of the statute. Certainly the penal provisions of 
R. S. 66—126, should not be compelled to rest upon a strained 
interpretation of the statute to include classes of utilities that 
quite obviously were not included within the provisions of the 
act. 

While the specific question here determined has not been pre- 
viously decided by this court, our former decisions which bear 
any relation to the question, in so far as they do relate to: it, 
are regarded as being in harmony with the conclusion here 
reached. State ex rel. Marshall v. Wyandotte County Gas Co. 
88 Kan. 165, 127 Pac. 639; Emporia v. Emporia Teleph. Co. 
90 Kan. 118, 133 Pac. 858; State ex rel. Dawson v. Leaven- 
worth City & Ft. L. Water Co. 92 Kan. 227, 140 Pac. 103; 
Humphrey v. Pratt, 93 Kan. 413, 417, 144 Pac. 197; Welsbach 


Street Lighting Co. v. Public Utilities Commission, 101 Kan. 
P.U.R.1928D. 
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438, 774, 166 Pac. 514, 169 Pac. 205, L.R.A.1918D, 310; Par- 
sons v. Parsons Water Supply & Power Co. 104 Kan. 294, 178 
Pac. 438; Great Bend v. Great Bend Water & Electric Co. 106 
Kan. 553, 189 Pac. 146; Winfield v. Court of Industrial Rela- 
tions, 111 Kan. 580, P.U.R.1922E, 791, 207 Pac. 813; Hutch- 
inson v. Hutchinson Gas Co, 125 Kan. 346, P.U.R.1928C, 493, 
264 Pac. 68. 
Judgment will be entered for defendant. 





OHIO SUPREME COURT. 


HARDIN-WYANDOT LIGHTING COMPANY 
v. 


PUBLIC UTILITIES COMMISSION OF OHIO. 
[No. 18456.] 
(— Ohio St. —, 162 N. E. 262.) 


Valuation — Necessity for — Stipulation to use prior appraisal. 

1. Where, in a proceeding for valuation of the property of a pub- 
lic utility before the Public Utilities Commission, counsel for the util- 
ity orally stipulates with the Public Utilities Commission that an ap- 
praisal already made in an earlier case should be used in a pending 
proceeding, that the two cases ‘should be consolidated and the same 
valuation be found in both cases, and, when the use of the appraisal in 
the earlier case involves the employment of a 5-year trend rule for 
ascertaining the average cost of reproducing the property of the util- 
ity, counsel for the utility cannot later complain that the valuation 
employed is not the value of the property as of a date certain, p. 565. 

Valuation — Reversible error — Compensation of accounted item. 

2. Where the use by the Commission as a basis for its valuation 
of trend prices for a period of five years, instead of prices as of a 
date certain, has resulted in a substantial addition to the valuation 
of the property, over that claimed by the utility, from the use of 
prices as of such date certain, the fact that one item amounting to 
less than such addition has been omitted in the valuation does not 
justify a reversal of the order of the Commission, p. 565. 

Valuation — Use of property — Electricity. 

3. When a rate controversy involves rates charged in a particu- 
lar municipality, only property used and useful in furnishing serv- 
ice to such municipality should be valued, p. 566. 

Valuation — Going concern value — Specific allowance not necessary. 

4. Where the Commission in its valuation of the property of a 
public utility makes a substantial allowance for organization, inter- 

P.U.R.1928D. 
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est, engineering, law expenditures, taxes, and general expenses during 
construction, and contingencies and omissions, without making a spe- 
cific allowance for going concern, a reversal of the order of the Pub- 
lic Utilities Commission is not required unless the total valuation 
appears to be less than its actual value as a going concern. All of 
these items enter into the development of the utility’s property and 
give it an added value not represented in the valuation of the physi- 
cal property, p. 567. 
[May 9, 1928.] 


Headnotes by the Court. 


Error to review order of Public Utilities Commission fixing 
a valuation of an electric company; Commission order affirmed. 

This case comes into this court on error proceedings instituted 
tc an order of the Public Utilities Commission arising out of 
the following facts: 

On September 19, 1922, the council of the city of Kenton 
passed an ordinance fixing the rate at which electricity should be 
supplied to public and private consumers in such city. 

On October 18, 1922, the Hardin-Wyandot Lighting Company 
filed with the Public Utilities Commission its appeal against 
such ordinance. <A hearing was entered upon and the Commis- 
sion ordered a valuation of the property of the company used and 
useful in the city of Kenton. A tentative valuation was an- 
nounced by the Commission upon April 20, 1923, in which the 
value of said property was declared to be as follows: 


Reproduction Present 

Description. Value. Depreciation. Value. 
Real estate ...ccccccccsecccccesses $5,383.46 $5,383.46 
BOUIN GE 6.0 eissnccccccccccccccsss 12,445.08 $2,890.08 9,555.00 

Water cooling, steam and electric 

equipment, and piping ........... 79,303.88 8,090.96 71,212.92 
Distribution system—Kenton ...... 42,322.96 5,058.98 37,263.98 
EE os ono keseewnteteeekcesuoeen 14,663.22 2,932.64 11,730.58 
Transformers ..........06. Pere ee 12,986.52 2,597.30 10,389.22 
Machine shop equipment ........... 1,019.80 254.94 764.86 
Automobiles and wagons .......... “ 2,674.01 700.43 1,973.58 
Office furniture and fixtures ........ 1,479.98 147.99 1,331.99 
Office heating system ..........+... 127.37 35.16 92.21 





$172,406.28 $22,708.48 $149,627.80 


Organization, interest, engineering, law expenditures, taxes and 
general expenses during construction, and contingencies and 


omissions, 7 per cent .........---eeeeeees Cbscdceessecee - $10,478.85 
Materials and supplies ......ccescccccccccccccsccccsesccees 4,089.00 
Working capital ....ccccccccccccccccccccccccccccccccccccs 6,442.24 
Grand total ..ccccocceesseeceee ccccccccccccccccccces $170.707.89 
P.U.R.1928D. 36 
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The company protested against this tentative valuation. There- 
after the Commission entered an order changing the tentative 
valuation in certain insubstantial particulars, and found the final 
value of the various classes and kinds of property of the Hardin- 
Wyandot Lighting Company, used and useful for the convenience 
of the public in the furnishing of electric service in the city of 
Kenton, Ohio, to be as set forth in the following summary: 


Reproduction Present 
Description. Value. Depreciation. Value. 
* ca * * * * * * . * * 7 
ste acetsroccnves ccescesecceceees» $171,806.19 $22,642.05 $149,164.14 


Organization, interest, engineering, law expenditures, taxes and 
general expenses during construction, and contingencies and 


Omissions, 7 PET CEN ....cceccccrcccceccccccsccccccces ee 10,441.49 
Materials and supplies .......cccccececccees covcce eecccccce 4,089.00 
Weekingy capital 2... ciccccccccccscccccscccesesoes occcccccce 6,442.24 


$170,136.87 


A protest was entered by the company to this final valuation, 
and overruled. Upon denial of a rehearing, the company pros- 
ecuted error proceedings to this court. ’ 

Appearances: J. W. Heintzman, of Cincinnati, for plaintiff 
in error; Edward C. Turner, Attorney General, Albert M. Cal- 
land, of Columbus, and Arthur Tudor, of Lima, for defendant 
in error. 


Allen, J.: The utility urges that the Commission erred in 
denying its request for valuation and appraisal of all its property 
used and useful as of a date certain. The prices prepared and 
unit costs submitted by the utility were as of May 1, 1923. The 
utility contends vigorously that, because the valuation and ap- 
praisal which had been made in a former proceeding was con- 
sidered in the instant case, namely, an appraisal and valuation 
made in a proceeding dating from June 20, 1921, based on an 
zverage of prices for the five preceding years, instead of upon 
actual prices at or about May 1, 1923, there was no valuation 
and appraisal as of one certain date. It may be questioned 
whether the rule announced in Smyth v. Ames, 169 U. 8. 466, 
42 L. ed. 819, 18 Sup. Ct. Rep. 418, relied upon by counsel for 


plaintiff in error, and long established as laying down the valua- 
P.U.R.1928D. 
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tion rule in public utility cases, has not been slightly modified by 
the recent decision of the Supreme Court of the United States in 
McCardle v..Indianapolis Water Co. 272 U. S. 400, 71 L. ed. 
154, P.U.R.1927A, 15, 47 Sup. Ct. Rep. 144, in which Mr. 
Justice Butler lays down the following rule: 

“In determining the present value, [of the property of a pub- 
lic utility for rate-making purposes] consideration must be given 
to prices and wages prevailing at the time of the investigation; 
and, in the light of all the circumstances, there must be an honest 
and intelligent forecast as to probable price and wage levels dur- 
ing a reasonable period in the immediate future.” 

However, the general rule, even if modified in the McCardle 
case, supra, by that decision’s requirement that future prices be 
precast as well as that present prices be considered in valuation 
of a utility’s property, does not apply in the instant proceeding 
because of a certain request made by counsel for the utility with 
reference to the use of the appraisal and valuation made in the 
preceding action. 

The record shows that, when the Hardin-Wyandot Lighting 
Company filed with the Public Utilities Commission an appeal 
from the ordinance enacted on September 19, 1922, by the coun- 
cil of Kenton, regulating the price which the lighting company 
might charge for electric current in the city of Kenton, counsel 
for the utility, upon the day set for hearing, appeared before the 
Commission and called attention to the fact that a former pro- 
ceeding, dating from June 20, 1921, was pending, and that the 
engineers of the Commission in that former proceeding had ap- 
praised the same property, the value of which was at issue in the 
present proceeding. The record further shows that Chairman 
Poor then made the following statement: 

“Tf the Commission has arrived at a valuation of that prop- 
erty for that period of time and there has been no material 
change in the physical property, I would not see the necessity of 
the Commission having a revaluation made unless it is called for 
by one side or the other, showing that there has been some ma- 
terial physical change.” 

Mr. Martin, counsel for the lighting company, in response to 


this statement by the chairman of the Commission, said: 
P.U.R.1928D. 
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“Of course, if we could avail ourselves of this inventory and 
appraisal it would very much shorten the matter, because I think 
the Commission’s engineers were on that three or four months 
in making that appraisal, and it would take another engineering 
company fully as long.” 

Mr. Martin further said: 

“Tf the Commission please, I do not know of anything of the 
kind in this Commission before, but in the civil courts we have 
consolidated cases frequently where there is a like interest be- 
tween all of the parties, and it strikes me that we can consolidate 
the advance rate case with this case and avail ourselves of the 
work already done in that case.” 

Chairman Poor then said: 

“Now, if it is the desire of the parties to this proceeding to 
consolidate the two cases, the Commission is willing to entertain 
2 motion to have the two cases consolidated, and, since the Com- 
mission has done the field work, or the engineers have done the 
field work, making the appraisal, that we go ahead and complete 
it and announce the tentative valuation of the property, of course 
giving both sides an opportunity to protest against that valuation 
at any time within thirty days. Then we can consolidate them 
and have the hearing of the two cases at the same time, and the 
same valuation then would prevail in the two cases, reserving the 
right to either side to show that the tentative value is wrong in 
some way.” 

Mr. Martin said: “If the Commission please, I think that is 
perfectly satisfactory, with this understanding, .” and 
made a suggestion with reference to the date on which the new 
rates, if any, should become effective. 

The following statements then appear in the record: 

“Commissioner Poor: Then there is no need of taking up 
any more time on this this morning. We will ask our engineering 
department to get at this valuation just as quickly as possible and 
announce the tentative value, and then, after the announcement 
of that, if no protests are filed, or if there is one and the valuation. 
is made final, then we can fix a day for the rate hearing. 


“Mr. Price: All right. 
P.U.R.1928D. 
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“Mr. Brown: If the Commission please, then these two cases 
will be consolidated. 

“Chairman Poor: We will treat them as consolidated. 

“Mr. Martin: That will give us the benefit of the work of the 
Commission’s engineers in the first case.” 

Mr. Martin added: 

“But we are trying to use the work that has been done in the 
advanced rate case in this case, and I think probably, to make 
the record clear when the tentative valuation is made and the final 
valuation is arrived at, that an order in this case be made that 
that be the tentative valuation and then another order that it be 
the final valuation in this case, so that the whole record would be 
in the appeal case as well as part of it in the advanced rate case.” 

In compliance with this suggestion the two cases were con- 
solidated and the same valuation was found in each. 

[1] However valid the contention of the plaintiff in error 
might be as to the prejudicial use of this appraisal made in a 
former proceeding, for the purposes of the instant case, if such 
use had been made of the appraisal over objection and exception 
of counsel for the utility, it cannot be valid, when, as appears on 
this record, plaintiff in error itself, through counsel, orally stipu- 
lated with the Public Utilities Commission that the appraisal 
made in the earlier case should be used in both cases, that there 
should be a consolidation of the two proceedings, and that the 
same valuation be found in each. Under these circumstances, the 
company has waived its right to contend for the valuation as of 
a day certain, and this objection is overruled. 

[2] The contention is next raised that the Commission erred 
in adopting a valuation made under the so-called “trend” theory ; 
namely, by taking the values of the commodities used by the 
utility in its operations and striking an average cost of the prices 
of such commodities over a given number of years. This objec- 
tion also is overruled for the reason heretofore given; namely, 
that the plaintiff in error requested the use of the valuation made 
vpon the trend theory in the former case, and hence has waived 
its right to insist upon a valuation as of the date of May 1, 1923. 
However, in this instance the use of the trend system of valuation 
benefited rather than injured the plaintiff in error. 

P.U.R.1928D. 
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One of the engineers for the company testified : 

“Tf, instead of taking prices at or about May 1, 1923, we had 
taken the average prices of the five preceding years, our cost of 
reproduction would be approximately five per cent greater than 
it is shown.” 

This testimony was substantiated by certain charts introduced 
in evidence, which showed the trend of prices over a period of 
years. The practical result of the use of the trend system of 
valuation was that the valuation was several thousand dollars 
more than it would have been if the Commission had used prices 
as of May 1, 1923. 

This objection is hence overruled, upon the ground that the 
use of the trend system of valuation was not prejudicial in this 
instance. 

[3] A further serious objection made by the plaintiff in error 
is that the Commission failed to include in its valuation property 
not located in Kenton; this property being the parts of the gen- 
eral plant situated in Upper Sandusky, Dunkirk, Kirby, and 
cther municipalities. However, there is evidence in the record 
tending to show that the Upper Sandusky power house was not 
used and useful in furnishing service in Kenton. Mr. Foster, 
engineer for the Commission, testified that the power house at 
Upper Sandusky was not taken into consideration because “it 
would not do any good in Kenton ;” and the reasonable conclusion 
from his evidence is that the Upper Sandusky plant was used 
during a peak period to help the Kenton power house carry its 
Icad in territory outside of Kenton. It is self-evident in a rate 
controversy involving public utility rates charged in a particular 
municipality that only property used and useful in furnishing 
service in such municipality should be valued for the purpose of 
establishing such rate. 

As to that part of the plant located in Upper Sandusky, Dun- 
kirk, and Kirby, an allocation was made by the Commission up- 
on the basis of consumption of electric current in Kenton as com- 
pared with the electric current consumption in other territory 
served by the utility. An engineer for the company testified that 
it would be possible from the records of the company accurately 


to allocate the costs according to the distribution of energy. It 
P.U.R.1928D. 
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is true that another engineer for the company suggested other 
methods of allocation. However, the record shows that the 
methods suggested could not be employed, owing to the company’s 
inability to give the necessary data therefor. The engineer for 
the Commission testified that the company had no meters from 
which facts could be secured for any other basis of allocation than 
that of allocation according to the distribution of energy, which 
was the basis employed. 

Since the company’s own engineer conceded that the method 
used was feasible, and since the record shows that the only method 
possible under the circumstances was employed, this contention 
of the utility is overruled. 

[4] Coming to the most serious question raised by plaintiff in 
error, it urges that the order of the Public Utilities Commission 
should be reversed because of the fact that the Commission made 
no allowance for going concern value. The Commission did use, 
as a basis for its valuation, a price in excess of the cost of repro- 
duction new of the property, less depreciation, based on prices at 
the time of appraisal, the valuation being based upon prices 
higher than those existing at the date of the rate hearing. The 
Commission made the following order as a part of its decision: 

“Ordered, that the final value of the several classes and kinds 
of property of the Hardin-Wyandot Lighting Company, used and 
useful for the convenience of the public in the furnishing of elec- 
trical service in the city of Kenton, Ohio, and of said property 
as a whole, as of August 1, 1921, with the unit prices thereof 
the fair prices for the period of five years next preceding said 
day certain, be and hereby it is ascertained and determined to be 
as set forth in the following summary, viz. : 


Reproduction Present 
Description. Value. Depreciation. Value. 
* * * * * _ * * * * * * 
Perrrrrerrrrrrr ttt tt ee ccceee $171,806.19 $22,642.05 $149,164.14 


Organization, interest, engineering, law expenditures, taxes, and 
general expenses during construction, and contingencies and 


Omissions, 7 per CeNt .....ccccrsccccccccsccsescceseccccs 10,441.49 
Materials and supplies ......... TOrrerrrrrerrrrrr errr Tere 4,089.00 
Working capital POOH HOH SESH EEHESEHESESES EES EEE EEEEES 6,442.24 


$170,136.87 
P.U.R.1928D. 
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Plaintiff in error urges that the Commission should have added 
to these figures a specific allowance for going concern value. In 
this record there is no testimony whatever upon which going value 
could be calculated. One witness merely states that the going 
value should be 10 per cent, without indicating how he arrives at 
this figure. The owner of the stock of the company states what 
he thinks the property is worth in the market, and does not segre- 
gate any of that value to going concern. There is no testimony 
in this case by any one who has examined the books to find out 
what the going value of the concern actually is. The Supreme 
Court of the United States, in the case of Houston v. Southwest- 
ern Bell Teleph. Co. 259 U. S. 318, 66 L. ed. 961, P.U.R.1922D, 
793, 42 Sup. Ct. Rep. 486, stated that: 

“Whether going concern value should be considered and allowed 
at all in determining the base for rate making, and, if allowed 
what the amount of it should be, depends upon the financial his- 
tury of the company. . 

No tangible evidence is given in this record of the financial 
history of the company, and all that is shown is that this is an 
old established business, which fact would seem, under the cases 
cited, to militate against plaintiff in error’s contention. 

In the words of the Supreme Court of the United States, in the 
case of Des Moines Gas Co. v. Des Moines, 238 U. S. 153, 59 L. 
ed. 1244, P.U.R.1915D, 577, 35 Sup. Ct. Rep. 811: 

“Included in going value as usually reckoned is the investment 
necessary to organizing and establishing the business which is not 
embraced in the value of its actual physical property. In this 
case, what may be called the inception cost of the enterprise enter- 
ing into the establishing of a going concern had long since been 
incurred. The present company and its predecessors had long 
earried on business in the city of Des Moines, under other ordi- 
nances, and at higher rates than the ordinance in question estab- 
lished. For aught that appears in this record, these expenses 
may have been already compensated in rates charged and collected 
under former ordinances. As we have said, every presumption 
is in favor of the legitimate exercise of the rate-making power, 


and it is not to be presumed, without proof, that a company is 
P.U.R.1928D. 
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under the necessity of making up losses and expenditures inci- 
dental to the experimental stage of its business. . . 

“When, as here, a long established and successful plant of this 
character is valued for rate-making purposes, and the value of the 
property fixed as the Master certifies upon the basis of a plant in 
successful operation, and overhead charges have been allowed for 
the items and in the sums already stated, it cannot be said, in 
view of the facts in this case, that the element of going value has 
not been given the consideration it deserves and the appellant’s 
contention in this behalf is not sustained.” 

In Standard Oil Co. v. Southern P. Co. 268 U. S. 146, 69 L. 
ed. 890, 45 Sup. Ct. Rep. 465, Mr. Justice Butler says: 

“By numerous decisions of this court it is firmly established 
that the cost of reproduction as of the date of valuation consti- 
tutes evidence properly to be considered in the ascertainment of 
value.” (At p. 156 of 268 U. S.). 

Now in this instance the Commission found the reproduction 
cost new, less depreciation of the property, upon a basis of prices 
higher than as of the date of May 1, 1923, as testified by the 
utility’s own engineers. 

The plaintiff in error, however, contends that the Commission, 
in addition to using reproduction value less depreciation on the 
basis of prices higher than those prevailing at the time of the 
inquiry, should have added thereto a specific allowance for going 
concern. However, we think that this method of valuation gave 
due recognition-to the fact that the property is a going concern, 
so far as the making of rates is concerned. 

In Cedar Rapids Gas Light Co. v. Cedar Rapids, 223 U. S. 
655, 56 L. ed. 594, 32 Sup. Ct. Rep. 389, the Supreme Court of 
the United States holds that, where a court in fixing fair value 
for rate purposes has taken into account the fact that the plant 
was in successful operation, it has given adequate consideration 
to the going concern feature. Now in the case of Des Moines Gas 
Co. v. Des Moines, supra, the plant of the lighting company was 
valued, not upon the mere salvage value of its separate units, but 
was given a valuation based upon the reproduction cost of the 
whole new, less existing depreciation of the complete plant, to- 
gether with additions for organization, interest, engineering, law 
P.U.R.1928D. 
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expenditures, taxes, and general expenses during construction, 
and contingencies and omissions. In the Des Moines case, supra, 
# valuation which included these items and contained no separate 
allowance for going concern was upheld by the Supreme Court of 
the United States. The instant valuation also was based, not 
vpon the mere salvage value of the separate units, but upon the 
reproduction cost of the whole new, less existing depreciation of 
the whole plant, together with additions for organization, inter- 
est, engineering, law expenditures, taxes, and general expenses 
during construction, and contingencies and omissions. Here, as 
in the Des Moines case, supra, the plant is a long-established and 
successful business; and, since the valuation of the property is 
made upon the basis that the plant is in successful operation, and 
the average charges, which correspond to those made in the Des 
Moines case, supra, were allowed for all of the items stated, un- 
less the Des Moines case, supra, has been overruled by the Su- 
preme Court of the United States, we must hold that going con- 
cern has been adequately recognized. 

It was upon this theory that the holding in Cincinnati v. Pub- 
lie Utilities Commission, 113 Ohio St. 259, P.U.R.1925E, 432, 
148 N. E. 817, was based, when this court said that going value 
was considered by the Commission and properly included in the 
item denominated “Overheads.” This court said, at page 295 
(P.U.R.1925E, at p. 458, 148 N. E. 827): 

“Tneluded in that amount was an allowance for ‘engineering, 
administrative, and legal expenses, liability insurance, taxes, and 
interest during construction.’ All of these entered into the de- 
velopment of the utility’s property and gave it an added value 
which was not represented in the valuation of the physical prop- 
erty.” 

This holding is not inconsistent with the case of Denver 
v. Denver Union Water Co. 246 U. S. 178, 62 L. ed. 649, 
P.U.R.1918C, 640, 38 Sup. Ct. Rep. 278, for in that case the 
Master, in fixing the value of the physical plant, had not valued 
the property as an assembled plant; hence a specific allow- 
ance was made for going concern value. Neither is it inconsist- 
ent with the McCardle case (272 U. S. 400, 71 L. ed. 154, 


P.U.R.1927A, 15, 47 Sup. Ct. Rep. 144). The decision in that 
P.U.R.1928D. 
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case was carefully limited by Mr. Justice Butler, who wrote the 
opinion, to the peculiar, and what he calls the impressive, facts of 
the record. . The gist of the decision was that the price level 
zdopted by the Commission—the average for ten years, ending 
with 1921—was too low. The Commission’s valuation had evi- 
cently been based upon reproduction cost new, less depreciation, 
but on the basis of 10-year average prices, which were held to be 
inadequate. The valuation fixed by the District Court, which 
was aflirmed by the Supreme Court of the United States, had 
been arrived at by consideration of the cost of reproduction new, 
less depreciation, based on prices prevailing at the time of the ap- 
praisal, and did not include any additional separate allowance 
for going concern. 

In the McCardle case, supra, the Commission had fixed the 
value of the property at $15,260,000, or at $1,195,000 less than 
an earlier valuation which the Commission itself had made in 
the same year. The Commission admitted that, if the valuation 
had been based on the prices at the date of appraisal, the value 
would have been $20,000,000, exclusive of specific allowance 
for going value. The use of the valuation of $15,260,000 was 
enjoined by the decree of the District Court. In that court the 
Commission’s own engineer testified that the reproduction cost 
uew less depreciation on the basis of 10-year average prices, end- 
ing in January, 1923, would be $17,000,000, and that on the 
basis of prices on January 1, 1924, it would be $19,500,000. In 
these estimates he did not include any specific amount for going 
value, water rights, or working capital. In the opinion of the 
Supreme Court, Mr. Justice Butler adverts to the fact that on the 
basis of prices prevailing January 1, 1924, the cost of reproduc- 
tion, less depreciation, was $19,500,000, and emphasizes the fact 
that this estimate included nothing for “cash working capital, 
water rights or going value.”’ And it is the figure set by the dis- 
trict court, which did not include an allowance for going value, 
which was affirmed by the Supreme Court of the United States; 
namely, $19,000,000. 

Mr. Justice Butler did state that the evidence was more than 
sufficient to sustain 94 per cent for going value in view of the 


extremely valuable water rights described by the Commission in 
P.U.R.1928D. 
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one of its valuations, and listed by the Commission together with 
going value; but this language must be read together with his 
emphatic statement that the Commission had not used reproduc- 
tion cost new, less depreciation, as a basis of valuation. In fact, 
the entire decision is bottomed upon the proposition that a valua- 
tion which does not recognize reproduction cost new, less depre- 
ciation, is an improper basis for the valuation of property of a 
public utility. And this, and nothing more than this, can be read 
into the McCardle decision, which neither in terms nor in effect 
overrules the decisions previously cited herein. 

It is significant that the McCardle case, swpra, did not mention 
the following United States Supreme Court rate cases: Willcox 
v. Consolidated Gas Co. 212 U. S. 19, 53 L. ed. 382, 29 Sup. Ct. 
Rep. 192, 48 L.R.A.(N.S.) 1134, 15 Ann. Cas: 1034; Cedar 
Rapids Gas Light Co. v. Cedar Rapids, 223 U. S. 655, 56 L. ed. 
594, 32 Sup. Ct. Rep. 389; Galveston Electric Co. v. Galveston, 
258 U. S. 388, 66 L. ed. 678, P.U.R.1922D, 159, 42 Sup. Ct. 
Rep. 351; Houston v. Southwestern Bell Teleph. Co. 259 U. S. 
318, 66 L. ed. 961, P.U.R.1922D, 793, 42 Sup. Ct. Rep. 486; 
Missouri ex rel. Southwestern Bell Teleph. Co. v. Public Service 
Commission, 262 U. S. 276, 67 L. ed. 981, P.U.R.1923C, 193, 
43 Sup. Ct. Rep. 544, 31 A.L.R. 807; Georgia R. & Power Co. v. 
Railroad Commission, 262 U. S. 625, 67 L. ed. 1144, P.U.R. 
1923D, 1, 43 Sup. Ct. Rep. 680. 

Since these decisions were not mentioned, they of course were 
not overruled. The failure of the court in four of these import- 
ant cases to make any specific allowance for going value, and its 
failure in one of these cases to allow for “cost of establishing the 
business,” is quite reconcilable with the decision in the McCardle 
case, supra, upon the ground heretofore stated; namely, that the 
question in the McCardle case, supra, was the inadequacy of the 
price level adopted by the Commission for the purposes of its 
valuation. In the instant case, on the contrary, instead of the 
price level adopted being too low, it was admitted by the com- 
pany’s engineer that the price basis used was in excess of the cost 
of reproduction new of the property, less depreciation, based on 


prices at the time of the rate hearing. 
P.U.R.1928D. 
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In the case of Galveston Electric Co. v. Galveston, supra, the 
Supreme Court of the United States said: 

“Going concern value and development cost, in the sense in 
which the Master used these terms, are not to be included in the 
base value for the purpose of determining whether a rate is con- 
fiscatory.” 

The decision of the lower court was sustained notwithstanding 
the fact that no going value had been allowed. This case was not 
overruled nor questioned in the McCardle case, supra. 

Hence this contention of the utility is overruled. 

Complaint is further made because the Commission included 
only 7 per cent for overheads. However, in the inventory and 
appraisal of the Commission’s engineers, there are overhead al- 
lowances ranging from 12 per cent to 22 per cent upon the vari- 
ous subdivisions contained in the appraisal of the physical prop- 
erty. The 7 per cent for overheads is calculated upon these over- 
head allowances of from 12 to 22 per cent added to the physical 
values. The percentage thus calculated does not appear to be 
confiscatory, and hence this contention is also overruled. 

The further claim by the utility, that the letter sent to the 
Commission by one of its engineers offered further evidence 
which it was error on the part of the Commission not to admit, 
cannot be upheld. This was a letter submitting an analysis of 
the difference between the Commission’s valuation and that set 
up by the engineers for the company. The letter contains a state- 
ment of the issues upon which the engineer for the Commission 
and the engineers for the company disagreed; and its rejection 
was not prejudicial error. 

Proceeding to inquire into the objection that the Commission 
failed to consider in its valuation the construction of a railroad 
siding subsequent to the time of the appraisal in the former case, 
we do find, upon examination of the record, that no valuation is 
made of this siding, and it is conceded by both sides that there 
should be additional value due to its construction. One of the 
engineers of the company, the only witness who testified as to the 
value of the siding, stated that the reproduction cost thereof 
would be about $2,500. In view of the excess valuation which 
resulted from the use of the trend prices for a 5-year period 
P.U.R.1928D. 








574 OHIO SUPREME COURT. 


rather than prices as of May 1, 1923, this omission would in no 
way affect the valuation. 

Order of the Public Utilities Commission affirmed. 

Order affirmed. 


Marshall, C. J., and Kinkade, Robinson, and Matthias, JJ., 


concur. 
Rehearing denied June 14, 1928. 





OKLAHOMA SUPREME COURT. 


OKLAHOMA GAS & ELECTRIC COMPANY 
Vv. 
GRAIN EXCHANGE BUILDING COMPANY. 
[No. 17846.] 
(— Okla. —, 268 Pac. 248.) 


Rates — Contracts — Class of service rendered — Filed schedules. 

1. A public utility, engaged in the sale of electricity at rates fixed 
by the Corporation Commission, schedule of which is on file with the 
Commission, and open to public inspection, has the right to act af- 
firmatively upon its contracts made with consumers within the lim- 
itations fixed by law, and rely thereon, in the absence of actual no- 
tice otherwise as being the manner in which its service is to be ren- 
dered to the consumer at the particular premises designated in the 
contract, p. 577. 

Reparation — Overcharges — Commission evidence. 

2. Record examined, and held, that the Corporation Commission in 
this case erroneously found the facts on which the order was based, 
and that the evidence was insufficient to sustain the same, for which 


reason the order of refund is vacated, and the cause dismissed, p. 577. . 


[June 12, 1928.] 
Headnotes by the Court. 


Appeat from order of Corporation Commission directing re- 
fund of overcharges for electric service; Commission order re 
versed, 

Appearances: L. J. Sartain and Rainey, Flynn, Green & 
Anderson, all of Oklahoma City, for plaintiff in error; George 
H. Giddings, Sr., of Oklahoma City, for defendant in error. 
P.U.R.1928D. 
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Teehee, Commissioner: On April 10, 1926, the State Cor- 
poration Commission, in Cause No. 6634 pending before it, en- 
tered its Order No. 3387 requiring the appellant, the Oklahoma 
Gas & Electric Company, respondent below, to refund to the 
appellee, the Grain Exchange Building Company, complainant 
below, the sum of $2,767 as an overcharge collected by respond- 
ent from complainant for electric service rendered from June 8, 
1921, to September 18, 1924. Respondent, feeling itself ag- 
grieved by the order entered against it, filed its application with 
the Corporation Commission for certification of the cause to this 
court for review. 

Briefly, the complaint on which the hearing was had substan- 
tially averred that, during the period covered by the order, re- 
spondent furnished complainant with electric current for the 
service of a six-story building located in Oklahoma City, owned 
by complainant, under two written contracts measured through 
two meters at a rate fixed by law, whereas only one meter was 
necessary for the service required; that, if the service had been 
rendered through a single meter, the charge rate for the same 
service would have been made under a sliding scale rate which 
was lower than the rate charged; and that, as a result of the 
manner of service, complainant had paid the respondent a sum 
in the amount of the refund ordered in excess of what would 
have been paid under the sliding scale rate, which excess re 
spondent in equity and good conscience was not entitled to retain. 

At the hearing, complainant’s contention, in effect, was that, 
since the respondent was a public utility engaged in serving the 
public with electricity, it was under obligation to complainant 
as a consumer to afford it electric service at the most reasonable 
available rate under the schedule of rates as fixed by the Cor- 
poration Commission, and that respondent had notice from its 
transactions with complainant by the manner of payment for 
the service rendered under the two contracts that complainant, 
as owner of the building, was entitled to service under a single 
contract and through a single meter. 

Respondent contended, in effect, that, since its business was 
conducted with complainant through the means of contracts on 


file in respondent’s office, as is the case with all consumers, the 
P.U.R.1928D. 
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manner of payment for service rendered thereunder was not 
notice to it that complainant was entitled to a rate other than 
that charged in conformity with the contracts. 

The vital points of the evidence showed substantially that, at 
the time complainant acquired the property, electric service was 
being rendered under two contracts, and each provided for a 
meter. One was in the name of a tenant, and the other in the 
name of the former owner. Shortly thereafter the tenant vacated 
the building, whereupon complainant executed a contract as in 
substitution of that of the tenant. The dual contract service 
continued until it was brought to the attention of the respondent 
that complainant was the owner, and had control, of the entire 
building, whereupon the necessary change in the wiring of the 
building was made at about the last-named date in the order, and 
the service thereupon was rendered under a single contract 
through a single meter at the sliding scale rate. During the 
pendency of the two contracts, the bills were rendered monthly 
in the name of the contractees named in the contracts, which 
were paid by a single check transaction by complainant, and 
upon receipt credited to the two accounts in their proper amounts. 
It was not unusual for several accounts to be thus paid. The 
respondent would not know of a change in relationship of a con- 
sumer to it, except upon advice of termination of the contract 
by the consumer, or through nonpayment for service rendered, 
where the consumer had neglected to so inform it of such ter- 
mination. 

There was nothing on the face of the contract executed by 
complainant in lieu of that of the tenant that showed complain- 


ant’s ownership and complete control of the building. The con- - 


tracts on file were in evidence, and these expressly provided that 
electric current furnished thereunder would be by meter as to 
each contract, and bills rendered on the meter readings at the 
established rates per kilowatt hour as shown by the schedule 
thereof on file with the Corporation Commission. The difference 
in the cost of service between a two-meter reading and a single 
meter reading for the time involved was $2,767. This state of 
facts the Commission held sufficient to constitute notice to the 


respondent that complainant was entitled to the sliding scale 
P.U.R.1928D. 
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rate, and accordingly made its findings of fact, and thereupon 
entered the order of refund from which this appeal was taken. 

The record thus presents the single question of whether or not 
the Commission, under this state of the evidence, erroneously 
found the facts on which its order was based. It is, of course, 
the rule on appeal that the findings of fact by the Corporation 
Commission and the order based thereon are prima facie correct, 
and must be sustained, unless the same be overcome or rebutted 
by the facts in the record as may be found by the appellate court. 
Chicago, R. I. & P. R. Co. v. State, 123 Okla. 31 and 190, 251 
Pac. 1044 and 252 Pac. 849. 

[1, 2] Our function in the state of the case is to weigh the 
evidence. Upon such consideration it appears to us that the 
logical effect of the evidence established on the one hand that 
the complainant, having been put upon the exercise of its dili- 
gence, failed to make inquiry in time to obviate the ill effects 
of a delayed vigilance. It had notice of the existence of the two 
contracts and that electric service was being rendered in accord- 
ance with the terms thereof which were not in contravention of 
the rates fixed by law. Upon notice to the respondent, it was 
given the benefit of the sliding scale rate. On the other hand, 
it established that the respondent was in the exercise of its pow- 
ers in that relation clearly in a manner not in contravention of 
the limitations fixed by the Commission then effective. Its con- 
tractual relationship with complainant was based on written con- 
tracts which were explicit in their terms, and that its service 
- to complainant was rendered conformably thereto. A public 
utility engaged in the sale of electricity at rates fixed by the 
Corporation Commission, schedule of which is on file with the 
Commission and open to public inspection, has the right to act 
affirmatively upon its contracts made with consumers within the 
limitations fixed by law, and rely thereon, in the absence of 
actual notice otherwise as being the manner in which its service 
is to be rendered to the consumer at the particular premises des- 
ignated in the contract. Okmulgee Gas Co. v. Kelly, 105 Okla. 
189, 232 Pac. 428. In our opinion, the evidence failed to 
establish that respondent had such actual notice so as to charge 


it with liability in the premises of this case. This is fully con- 
P.U.R.1928D. 37 
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firmed by the fact that complainant was given the benefit of the 
single contract rate upon notice to respondent of the conditions 
under which service was being rendered and effectuation of the 
necessary change in wiring arrangements. 

It must, therefore, necessarily follow that the Commission 
erroneously found the facts on which the order was based, and 
that the evidence was insufficient to sustain the same, for which 
reason the order of refund is hereby vacated, and the cause dis- 
missed. 


Herr, Reid, Jeffrey, and Diffendaffer, Commissioners, concur. 
Per Curiam. Adopted in whole. 





PENNSYLVANIA SUPERIOR COURT. 


CITIZENS MUTUAL TELEPHONE & TELEGRAPH 
COMPANY 


v. 
PUBLIC SERVICE COMMISSION et al. 
[No. 16.] 
(— Pa. Super. Ct. —.) 


Monopoly and competition -- Jurisdiction of Commission — Tele- 
phones. 

1. An agreement between two telephone companies apportioning 
territory in order to avoid wasteful competition is void when not ap- 
proved by the Commission, p. 580. 

Monopoly and competition — Telephone and telegraph companies. 

2. Telephone companies which also retain their rights as tele- 


graph companies may not enter into an agreement apportioning terri- ’ 


tory to avoid competition between them, p. 580. 
Evidence — Illegal antiduplication contract — Telephones. 

3. A contract between two telephone companies voluntarily ap- 
portioning territory to avoid wasteful competition is not proof of the 
fact that the parties have voluntarily relinquished rights in certain 
territory, where the contract itself is void for lack of Commission 
approval, p. 580. 

Monopoly and competition — Power of Commission — Antiduplica- 
tion — Established utilities. 

4. The policy of the Commission should be to prevent wasteful 
duplication of facilities by refusing entrance to new companies in 

P.U.R.1928D. 
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territories already adequately supplied, but the Commission cannot 
drive an established utility out because it feels one company can sup- 
ply the needs of a territory, p. 581. 

Monopoly and competition — Rights abandoned under void contract 
— Telephones. 

5. A telephone company voluntarily relinquishing rights in cer- 
tain territory, in reliance on a contract with another company to pre- 
vent competitive duplication which is void for lack of Commission ap- 
proval, has not thereby abandoned any right, power or privilege in 
such area to the extent of requiring Commission approval to resume 
service therein, p. 581. 


[April 15, 1928.] 


Apreat from order of Public Service Commission refusing 
permission to operate a local exchange; order reversed. 


Trexler, J.: The Farmers Mutual Telephone Company, 
predecessor to complainant and the Citizens’ Mutual Telephone 
& Telegraph Company, respondent, both held franchises to 
render telephone service in Tioga county, and were rendering 
such service on January 1, 1914. Prior to 1920, they owned 
and operated jointly a central office in the borough of Tioga, 
and separately and competitively owned and operated their 
cutside plant facilities in that borough. On September 1, 1920, 
these companies entered into an agreement, the intent of which 
was to eliminate the competitive situation in each of the com- 
munities of Tioga, Mansfield, and Covington, all in Tioga county. 
By it respondent agreed to cease the exercise of its right in 
certain territory and the Farmers Company agreed to a similar 
cessation in other territory. Specifically in Tioga, respondent 
agreed to relinquish to the Farmers Company the entire central 
office equipment and to maintain its outside plant facilities only 
for the service of those of its “stockholders and patrons” who 
were then connected therewith. Pursuant to the provisions of 
this agreement, respondent turned over to the Farmers Company, 
the central office equipment in Tioga, ceased to accept additional 
subscribers in the borough of Tioga, and continued to maintain 
its lines only for those subscribers already connected therewith. 
The Farmers Company, for its part, refrained from making 
extensions into the territory which it had agreed should be 


served by respondent. Further, the Farmeis Comrany having 
P.U.R.1928D. 








580 PENNSYLVANIA SUPERIOR COURT. 


since become the Tioga County Bell Telephone Company, com- 
plainant, in this case, in reliance both on the agreement and the 
subsequent acts of both parties thereunder, made material and 
expensive improvements to its central office and outside plant 
facilities and established connections to the system of the Bell 
Telephone Company of Pennsylvania. The agreement could 
be terminated by either party on sixty days’ notice. 

The parties complied substantially with the agreement until 
the Tioga County Bell Telephone Company began to charge 
and exact a switching charge at their Tioga exchange to the 
Citizens’ Company. The appellant then ceased using the said 
exchange and severed its connections with it and attempted to 
erect and operate an exchange in the borough of Tioga. The 
matter was brought before the Public Service Commission upon 
a complaint made by the Tioga County Bell Telephone Company 
and the Commission ordered the Citizens’ Company to discon- 
tinue the central office service in the borough of Tioga and to 
cease and desist of rendering any service in the said borough 
to persons not served by it immediately prior to the installation 
of said central office. 

[1-3] The agreement was not lawful as it was not approved 
by the Public Service Commission. (Article 3, § 3, Act of 
1913, P. L. 1388). The companies could not make such an 
agreement because they had not resigned their rights as a tele- 
graph company. Act of July 22, 1919, P. L. 1123. Constitu- 
tion of Pennsylvania, Article 16, § 12. Moreover, the contract 
in this case was merely an arrangement, temporary in its char- 
acter for it provided for its termination upon sixty days’ notice 
and necessarily after such terminations, the parties would have. 
the same powers as they had before the contract was entered 
into. The contract, being illegal, bound no one, and either party 
could refuse to recognize it or set it aside. The Public Service 
Commission recognizes this but considers it of evidential value 
as showing that the respondent had abandoned certain rights in 
the borough of Tioga. We do not regard the contract as proof 
of that fact. There certainly was no abandonment of the ter- 
ritory embraced in the Borough of Tioga. Although limited to 
patrons existing at the time of the agreement, the Citizens’ Com- 
P.U.R.1928D. 
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pany continued to serve such patrons, had its poles and its 
wires and occupied the borough for the purpose of its incorpora- 
tion. If, as the Commission states, the company must obtain 
consent to resume the exercise of its powers to serve everyone 
desiring service in the borough, by the same token it should 
have had permission to abandon such rights to serve. Peoples’ 
Nat. Gas Co. v. Public Service Commission, 79 Pa. Super. Ct. 
560. The borough of Tioga, being within the territory in which 
the company operated, the installation of a switchboard could 
not be regarded as the acquiring of an additional right, power, 
or privilege. , 

[4, 5] The Public Service Commission evidently considered 
that the present case afforded a good opportunity of stopping 
duplication of telephone facilities and it states in its report that 
such duplications are undesirable. Perry County Teleph. & 
Teleg. Co. v. Public Service Commission, 265 Pa. 274, 108 
Atl. 659. As an economic proposition, it is true, in most in- 
stances that a single telephone company can best serve the public, 
but we do not think that the carrying out of this proposition 
should be extended to suppress competition. As we understand 
it, the policy of the Public Service Commission should be to 
prevent competition by refusing entrance of new companies in 
territories already adequately supplied. This, we think, is the 
gist of the opinion of the court in Perry County Teleph. & 
Teleg. Co. v. Public Service Commission above referred to. In 
Harmony Electric Co. v. Public Service Commission, 78 Pa. 
Super. Ct. 271, 282, our court speaking through Judge Keller, 
stated, “Where two competing companies are already estab- 
lished in a district, the Commission cannot drive one out of 
the field so long as it is furnishing adequate service and willing 
to do so, and confiscate its property simply because it feels that 
one corporation could supply the needs of the entire community. 
It has no more right to effect confiscation in this respect, than 
it has with regards to rates.” 

The Citizens’ Company has in all about three thousand sub- 
scribers. It is essentially a rural company and conducted under 
what may be determined old methods but however old the meth- 


ods are they seem satisfactory to the subscribers, the service 
P.U.R.1928D. 
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being furnished at a very low rate. The engineer who reported 
upon the subject states: “The respondent represents a rural 
group whose desires and needs do not harmonize with the more 
urban aspect of complaint . . . the Bell Company .. . 
and consequently respondent is being subjected to a vigorous 
external economic pressure of changing condition against which 
a positive internal resistance or inhibition to change is pre- 
sented.” It would seem that the pressure to change conditions 
of operation of the so-called rural group should come from sub- 
scribers and not from its competitor, and that an internal resist- 
ance or. inhibition against making a change so as to conform to 
the more urban ideas of its rival is under the circumstances quite 
natural. We gather that the Citizens’ Company is largely of a 
co-operative character and that the subscribers are content with 
the service rendered and until they complain, its rival with its 
new methods need not interfere, and in any event if conditions 
are bad, the company may be directed to improve them. 

To recur to the real question in the case, we do not find that 
the Citizens’ Company abandoned any right, power, or privilege 
in the borough of Tioga and we believe the Public Service Com- 
mission erred in so holding. 

The order of the Public Service Commission is reversed. 


Note.—Monopoly and Competition. 


I. In general, 582. 
II. Inadequate existing service, 583. 
III. Competition by telephone companies, 583. 
IV. Competition by transportation companies, 584, 


I. In general, 


In Hill v. YellowaY, Case No. 5619, Feb. 23, 1928, a copartner- 
ship complained that a motor carrier corporation was engaged in 
aiding and assisting another motor carrier to violate the laws of the 
state by selling tickets over and along the route to points where the 
latter was not authorized to operate. An agreement by stipulation 
was reached between the parties in which the defendant corporation 
promised not to encourage or assist the other carrier in any way in 
such operations as were not authorized, and an order of the Mis- 
souri Commission endorsing such stipulation was issued. 
P.U.R.1928D. 
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II. Inadequate existing service. 


A certificate of convenience and necessity was granted for the 
operation of motor coach service between two towns already con- 
nected by a railroad where evidence showed that only two daily pas- 
senger trains were operated in each direction, and these at such times 
as to leave a hiatus of ten hours during the day time in which no 
service was rendered either way. The Illinois Commission stated 
that it could not entertain any objection from the railroad company 
where the latter had presented no offer that it was ready, able, or 
willing to put in effect service of such frequency and character as 
the evidence showed the public convenience and necessity demanded, 
nor to establish the practical possibility of rendering the service 
which modern economic, business, and social conditions required in 
that territory, and further that the Commission could not effectively 
require the railroad. to provide such additional services. Re Cross 
Country Coach Co. (Ill.) No. 15066, Jan. 25, 1928. 

The New Hampshire Commission held that the owner of an elec- 
trical utility who has suspended service for several months, due to 
his engine being out of repair, and has made no effort to remedy it, 
is such an unsuitable and unfit person to operate a public utility, 
that his objection to the petition of someone else to serve his territory 
carries no weight. It was further stated that the policy of the Com- 
mission was not to permit competition in the utility business, but 
that such policy applied only where the utility in the field is able 
and willing to render good service at reasonable rates. Re Towse, 
D-1093, Order No. 1899, April 7, 1927. 

Motor vehicle lines should be authorized to increase their service 
over a route which is from one-half to three quarters of a mile dis- 
tant from an interurban railway, where persons on the motor route 
are forced to walk from one-half a mile to a mile and a quarter to 
reach the traction line, and where potentially dangerous railroad 
crossings are used to reach the traction line. Columbus, R. Power 
& Light Co. v. Public Utilities Commission, No. 19878, 116 Ohio 
St. 36, 155 N. E. 647, Feb. 15, 1927. 


III. Competition by telephone companies. 


The Wisconsin Commission, in Kupsick v. North West Teleph. 
Co. U-3666, U-3652, March 19, 1928, sustained the complaint 
of a telephone company against the unauthorized extension by a rival 
company into territory served by the first utility. A cross complaint 
was filed by subscribers served by the rival company asking that the 
place of service be discontinued on account of the reduced rates. 
The Commission found that the sole purpose of the subscribers in 
changing was because of the reduced rates offered by the competing 
companies, and also that the rates of the first company were reason- 
P.U.R.1928D. 
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able, and it was held that the cross complaint should be dismissed 
and the Commission ordered a cessation of the unauthorized service. 


IV. Competition by transportation companies. 


The California Commission was of the opinion that much greater 
economy is possible by the utilizing of existing service of an auto 
stage company under a system of joint rates, rather than authoriz- 
ing a subsidiary motor bus company to operate upon the abandon- 
ment of service of a parent rail carrier burdening the highways with 
an additional stage line to transport a negligible amount of passen- 
gers. Re Los Angeles & Salt Lake R. Co. Decision No. 19155, 
Application No. 14104, Dec. 23, 1927. 

In Denver & Intermountain R. Co. v. Swena, Case No. 325, Appli- 
cation No. 975, Decision No. 1590, Feb. 23, 1928, the Colorado 
Commission denied a certificate of convenience and necessity for the 
operation of a motor carrier service where the evidence showed that 
a railroad company could not operate successfully without the reve- 
nue which it derived from a freight car, which had been satisfactory 
to merchants and against which no complaints had been made. The 
Commission was of the opinion that the city to be served would be 
better off without the additional common carrier operation. 

The Colorado Commission refused an application for a certificate 
to operate as a motor carrier where evidence showed that the towns 
to be served were on branch lines of a railroad already operating 
at a substantial loss, and that if further curtailment of business were 
permitted through the allowance of competition, the Commission 
would be required to approve a discontinuance of rail service, to the 
great inconvenience of the populace. The Commission stated: “A 
motor vehicle operation might be considered a public convenience 
and necessity to a town situated on the main line of a railroad over 
which operations must of necessity be continued, whereas the same 
service for a town situated on a branch line operated at a heavy 
loss, might very properly be held not to be a public convenience and 
necessity.” Re Hanssen, Application No. 1036, Decision No. 1666, 
April 9, 1928. . 

In Re Hill Top & Denver Truck Line, Application No. 803, Deci- 
sion No. 1620, March 12, 1928, the Colorado Commission denied a 
certificate of convenience and necessity for the transportation by 
motor truck, of milk, cream, and livestock for the Denver market 
returning to the point of origin with such merchandise as the public 
might require. It seemed to the Commission that the service offered 
by the railroad should be encouraged by restricting the trucking 
operations to the picking up and delivering of the milk, cream, and 
farm produce to receiving points along the railroad, thereby insur- 
ing for the railroad the proceeds of its labors in the development of 
P.U.R.1928D. 
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the territory which it had served for many years. The Commission 
added that it should be very careful not to give a railroad an excuse 
to curtail or abandon service that is vital to the communities in- 
volved. 

In Re Alton Transp. Co. Case No. 5535, March 10, 1928, the 
Missouri Commission, in denying authority to operate a motor bus 
transportation service, said: “The Commission is of the opinion that 
the railroads should be granted a preference in the extension of their 
service, by means of motor bus transportation, for the purpose of 
retaining their transportation business. However, in the present in- 
stance the route over which applicant proposes to operate does not 
parallel except in the most general way, and with the further excep- 
tion of 40 miles from Kansas City east, any part of the route 
traversed by the Chicago & Alton trains between Kansas City and 
St. Louis. In addition it will enter into direct competition with the 
suburban and local traffic of other railroads operating through this 
territory and, though protecting the revenues of the Chicago & 
Alton Railroad, it will undoubtedly decrease the passenger revenues 
of said railroads. The Commission realizes to the full the absolute 
necessity of the steam railroads to the continued well-being of our 
state and is in sympathy with their efforts to prevent loss of passen- 
ger and freight traffic. In considering the application herein, the 
Commission cannot ignore the existing modes of transportation.” 

A motor vehicle line should not be authorized to increase its equip- 
ment over a route upon which an interurban railway has adequate 
facilities and is operating at a loss, and which loss will probably be 
increased by the additional competition. Columbus, R. Power & 
Light Co. v. Public Utilities Commission, No. 19878, 116 Ohio St. 
36, 155 N. E. 647, Feb. 15, 1927. 

The Pennsylvania Commission, in Re Schuylkill Transp. Co. 
Application Docket Nos. 5138, 13857, 16085, March 26, 1928, grant- 
ed the application of two transportation companies, one a railroad 
and the other a street railway, which had for years been engaged in 
competitive service authorizing them to substitute or supplement a 
co-ordinating motor coach service in order to reduce large capital 
expenditures and to recoup or lessen losses occasioned by rail opera- 
tions. The Commission stated: “The Commission has uniformly 
held that it will not approve the creation of ruinous, destructive 
competition between utilities where competition does not now exist. 
The situation here presented is manifestly different and the non- 
competitive principle in the opinion of the Commission is not en- 
tirely applicable. The granting of both applications would not to 
any appreciable extent change the competition which now exists 
between the companies, and which existed prior to the enactment of 


the Public Service Company Law.” 
P.U.R.1928D. 








586 ANNOTATION, 


A city ordinance enacted pursuant to the provision of a statute 
relating to motor vehicle operation, restricting motor bus operation 
by independent companies to streets not nearer than the third street 
paralleling a street car line while not placing a restriction upon 
motor bus operation by the street railway company, does not unlaw- 
fully discriminate in favor of the street railway. People’s Transit 
Co. v. Henshaw, No. 7529, 20 F. (2d) 87, April 18, 1927. 





CALIFORNIA RAILROAD COMMISSION, 


ARIZONA EDISON COMPANY 
Vv. 
SOUTHERN SIERRAS POWER COMPANY. 
[Decision No. 19640, Case No. 2367.] 


Interstate commerce — Commission powers — Resale of electricity in 
foreign state. 

1. A company purchasing power within a state for resale in an- 
other is not entitled to an order of the Commission of the former state 
authorizing the contract rate, and awarding reparation of all sums 
paid over’ in excess of such rate by reason of a previous rate-fixing 
order, since the enforcement of such contract would be as great a bur- 
den on interstate commerce as the earlier rate-fixing order might be, 
p. 588. 

Interstate commerce — Commission powers — Previous void acts. 

2. Any order of the Commission seeking to remove a burden im- 
posed by a previous order which is void because it burdens interstate 
commerce as a mere idle act, p. 589. 

Commissions — Power to pass on contracts. 

3. The Commission has no more power to interpret or pass upon 
the validity of a rate-fixing contract than it has, in its regulatory 
capacity, to fix the rates, and where its jurisdiction fails in one case 
it fails also in the other, p. 589. 

Reparation — General powers of Commission. 

4. Commission authority to grant reparation being restricted to 
cases where an unreasonable, excessive, or discriminatory rate has been 
charged, such an order may be made only after investigation and de- 
termination of facts, p. 589. 





Commissions — Jurisdiction to declare prior decisions invalid. 
Statement that the Commission is not vested with jurisdiction to 
enter declaratory judgments adjudicating its prior action to have 
been invalid, p. 590. 
[April 20, 1928.] 
P.U.R.1928D. 
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ComptarnT of electric company for an order declaring prior 
rate orders void and seeking reparation for charges collected in 
excess of contract rate; dismissed. 

Appearances: Ellinwood & Ross, by Martin Le Boutillier 
and Leonard B. Slosson, for complainant; Henry W. Coil and 
Newman Jones, for defendant. 


By the Commission: The complainant, Arizona Edison 
Company, is engaged in the business of selling and distributing 
electric current in and about the city of Yuma, state of Arizona. 
The defendant, Southern Sierras Power Company, generates and 
sells electric current in the state of California. Defendant sup- 
plies complainant with current at a point in California at the 
west side of the Colorado river where the transmission lines of 
the defendant end and those of the complainant begin. 

A publie hearing was held before examiner Gannon, at which 
time the matter was submitted and is now ready for decision. 

On March 15, 1917, the Yuma Light, Gas & Water Company, 
the predecessor of the complainant, and the Coachella Valley 
Ice & Electric Company, the predecessor of the defendant, 
entered into a contract for the sale and delivery of electric cur- 
rent at said point near the boundary between the two states, 
which contract provided for the rates to be charged for such 
service, and was to continue in effect between the parties thereto 
and their successors in interest for a period of fifteen years. 
Hereafter we will refer to the complainant and defendant herein 
as though they were the original contracting parties. 

In September, 1920, this Commission by its Decision No. 
8119, in the exercise of its power to regulate the rates of utilities 
in this state, fixed the rates at which the defendant company 
should thereafter sell its electric current, including such general 
power service as that rendered to the complainant company for 
resale in the state of Arizona, and has subsequently on several 
occasions modified such order fixing defendant’s rates. The 
complainant now alleges that since such order of this Commis- 
sion was made, the defendant has charged complainant and the 
complainant has paid defendant for electric current at the rates 
fixed by this Commission, which rates were higher than those 
provided for in the contract of March 15, 1917, and that the 
P.U.R.1928D. 
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orders of this Commission fixing such rates were and now are 
illegal, void, and of no effect, for the reason that they impose 
a direct burden upon interstate commerce. Complainant prays 
that this Commission issue its order authorizing defendant to 
charge complainant the rates provided for in the contract of 
March 15, 1917, and no other rates, and also that defendant be 
ordered to make reparation of all sums collected from complain- 
ant in excess of the rates provided for in such private contract. 

Both parties take the position in this proceeding that the Com- 
mission exceeded its jurisdiction in regulating the rates to be 
charged for electric current generated by the defendant in Cali- 
fornia and sold by it at or near the state line to the complainant 
for distribution in Arizona. Each cites the recent case of the 
United States Supreme Court in Public Utilities Commission v. 
Attleboro Steam & Electric Co. (273 U. S. 83, 71 L. ed. 549, 
P.U.R.1927B, 348, 47 Sup. Ct. Rep. 294) as controlling the 
Commission in this proceeding. The decision in that case was 
to the effect that the transmission of electric energy from one 
state to another is interstate commerce, although transferred from 
vendor to purchaser at the state boundary, and further that a 
state can not regulate the rate charged by a local electric corpora- 
tion for current sold to a foreign corporation for use in another 
state and delivered at the state boundary, although the rates to 
the local consumers may be affected by the inadequacy of the 
contract rate under which it is being delivered to the foreign 
corporation. 

[1] The complainant’s whole case is premised on the assump- 
tion that by the force of the Attleboro decision the previous 
orders of this Commission in regulating the rates in question 
are illegal and void. Though the facts surrounding the inter- 
state transmission and sale of power by the complainant to de- 
fendant may be similar to those in the Attleboro case we are not 
prepared to say that the two cases are parallel and we are, there- 
fore, not justified in concluding that the rates fixed by this Com- 
mission covering the sale of electric current by the defendant 
to the complainant are void and of no force and effect. 

Should it be admitted that by the force of the Attleboro de 
cision this Commission must now acknowledge that the rates 
P.U.R.1928D. 
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fixed in its Decision No. 8119 and amendments thereto were 
illegal such admission would not aid the complainant herein. 
This Commission is asked to issue its order declaring the rates 
previously fixed by it to be illegal and void because this Com- 
mission had no power to fix such rates and at the same time it 
is asked to order certain other rates to be reinstated. There is 
no allegation that the present rates are unjust, unreasonable, or 
discriminatory, nor is there any allegation that the rates men- 
tioned in the private contract of March 15, 1917, are just and 
reasonable. It does not matter that the other rates were rates 
agreed upon in a private contract between the parties. To de- 
clare such rates effective would be just as much a regulation of 
the rates of defendant, and just as much an imposition of a 
burden on interstate commerce as would have been the fixing of 
1ates in our earlier order. 

[2, 3] Complainant in its briefs filed does not satisfactorily 
explain such inconsistency. The prayer is that the Commission 
order the defendant to charge certain rates and no other, whereas 
its brief states that it asks the Commission merely to remove a 
burden or direct interference which it itself has placed on inter- 
state commerce. If we accept the contention of complainant 
that the previous orders fixing such interstate rates were void 
and have no force and effect there is now no burden or inter- 
ference to be removed and any order of this Commission to 
that effect would be a mere idle act. Though there may exist a 
private contract between complainant and defendant providing 
for the rates to be charged for the sale of electric current this 
Commission has no more power to interpret or pass upon the 
validity of such contract than it has, in its regulatory capacity, 
to fix the rates. If its jurisdiction fails in one case it fails also 
in the other. The power of this body to determine rights under 
private contract is incident only to its general power to regulate. 

[4] Our opinion thus far has answered complainant’s petition 
that an order be made determining the proper rate at which de- 
fendant should in the future bill the complainant for electric 
current. Complainant, however, also seeks an order requiring 
defendant to make reparation to the extent that the rates charged 
for current already used have exceeded those provided for in 


the private contract. The contention is that the granting of 
P.U.R.1928D. 








590 CALIFORNIA RAILROAD COMMISSION, 


such reparation will not constitute a direct burden or interference 
with interstate commerce. The reasoning is not quite clear. It 
is true that there may be a distinction between the power to regu- 
late and the power to grant reparation, but the dedication of 
authority to this Commission to grant reparation in cases where 
an unreasonable, excessive, or discriminatory rate has been 
charged requires that such order be made only after investigation 
by this body and determination of that fact. Obviously, we can 
not in the face of the previous orders of this Commission deter- 
mining that the rates now charged are just and reasonable and 
under the pleadings and evidence before us in the instant case 
now hold such rates to be unreasonable and excessive. Indeed, 
the complaint does not allege this to be the case. 

Accordingly there is no necessity of discussing the other issues 
raised by the pleadings involving the interpretation of the private 
contracts between the parties and the amounts claimed to have 
been overpaid. 


ORDER. 


Complaint having been filed herein as above entitled, hearing 
having been had, briefs having been filed, and the matter duly 
submitted and now being ready for decision, and it appearing 
that the complaint should be dismissed ; 

It is hereby ordered, that the above entitled complaint be and 
the same is hereby dismissed. 


Carr, Commissioner: I concur in the foregoing order. If 
the transaction here falls within the doctrine laid down in the 
Attleboro case cited in the opinion, as I think it does, then the 
action of the Commission subsequent to the date of the contract 
was without effect as a burden on interstate commerce. As to 
adjudicating its action to have been invalid, it is not my under- 
standing that the Railroad Commission is vested with jurisdic- 
tion to enter declaratory judgments in such a case. On the other 
hand, if the transaction is not within the doctrine of the Attle 
boro ease, neither the issues presented nor the evidence furnish 
any justification for modifying rates established by the Com- 
mission, and the claim for reparation is met by the plain lar 
guage of § 71 a of the Public Utilities Act. 

P.U.R.1928D. 





XUM 





XUM 


COGGESHALL L. & T. CO. v. COUSINS L. & L. COU. 591 


CALIFORNIA RAILROAD COMMISSION, 


COGGESHALL LAUNCH & TOWBOAT COMPANY 
v. 
COUSINS LAUNCH & LIGHTER COMPANY. 
[Decision No. 19653, Case No. 2380.] 


Discrimination — Contract patrons — Vessels. 

1. A contract for the transportation of persons or property by a 
vessel to be purely private in nature, where the latter holds itself 
out as a common carrier between the same points cannot be lawfully 
exercised when unjust discrimination results against persons using 
the service as common carrier patrons and in favor of persons using 
the service as private contract holders, p. 593. 

Public utilities — Continuation of public service after authority to 
abandon, 

2. A continuation of a vessel company to operate as a common 
carrier after permission to cancel tariffs without securing further au- 
thorization from the Commission, gives the latter power to determine 
that such operations are public in nature and to order a cessation 
until and unless authorization is secured, p. 593. 


[April 21, 1928.] 


Comptarnt of one water transportation company against an- 
other for alleged unauthorized operations; complaint sustained. 

Appearances: Pierce H. Ryan, for complainant; Puter & 
Quinn, by L. F. Puter, for defendant. 


By the Commission: Complainant has for many years been 
a commen carrier by vessel on Humboldt Bay, operating chiefly 
between the points of Eureka and Samoa and between Eureka 
and Rolph (also known as Fairhaven). It alleges in its com- 
plaint that defendant is operating vessels illegally between the 
same points for the transportation of persons for compensation 
in competition with complainant and in violation of the latter’s 
certificated rights. By its answer, defendant, in effect, admits 
the operations, but contends that it is doing so as a private, and 
not as a common carrier, and, therefore, not illegally. A public 
hearing was held before examiner Vaughan at Eureka, the mat- 
ter was duly submitted, and is now ready for decision. 

The single question involved is whether or not defendant is a 
common carrier by vessel in conducting its operations between 
P.U.R.1928D. 
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the above named points and the pertinent facts, in so far as they 
relate to this question, are as follows: 

For several years the employees and property of the Little 
River Redwood Company, maintaining an industrial plant at 
Little River wharf, had been transported by defendant and its 
predecessors as common carriers between this point and Eureka. 
About 1926, the lumber company decided to move its plant and 
equipment from Little River wharf to the town of Rolph. De- 
fendant filed an application (Application No. 13282) request- 
ing authority to operate to and from Rolph, predicated upon its 
desire to continue the service theretofore rendered between 
Eureka and Little River wharf. By and under Decision No. 
17978 the Commission denied this application. Subsequently, 
defendant filed its Application No. 13713, requesting authority 
to cancel all freight and passenger tariffs naming rates, fares, 
rules, and regulations for the transportation of persons and prop- 
erty by it between points on Humboldt Bay. This Commission 
granted such authority (Decision No. 18331) upon the condition 
that it should not be considered as a determination of the char- 
acter of the operations of defendant. 

Immediately after the shifting of the lumber company plant 
to Rolph, complainant commenced operating on a daily schedule 
between that point and Eureka under rates and tariffs lawfully 
on file with this Commission. Pursuant to an arrangement be- 
tween complainant and the lumber company the method of col- 
lecting rates and charges called for the transportation of the 
employees of the latter daily upon a monthly billing basis. On 
May 27, 1927, complainant received a letter from the lumber 
company, advising that prior instructions were rescinded and 
that henceforth the employees would be carried by defendant. 

On May 31, 1927, a contract was entered into between the 
lumber company and defendant, whereby the latter agreed to 
transport the employees of the former, irrespective of number, 
for the stipulated sum of $100 per month. No deduction from 
the wages of employees is made by the lumber company for this 
transportation. The contract also provides for the transportation 
of lumber products from Rolph to other wharves owned or con- 
trolled by the lumber company to ships in Humboldt Bay at 
P.U.R.1928D. 
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rates dependent upon tonnage and by whom loaded. Miscel- 
laneous freight is agreed to be carried at the rate of $1.50 per 
ton. 

A verbal contract practically identical in terms exists between 
defendant and the Dolbeer-Carson Lumber Company for a 
similar operation between Eureka and Samoa, this being the 
other violation of law alleged in the complaint. 

The manager of defendant company testified that defendant 
was ready and willing, and considered itself under a duty to 
transport freight for any one to and from any points on Hum- 
boldt Bay at certain specified rates. He further testified that 
the company was willing and considered itself under a duty to 
carry at certain specified rates any persons who presented them- 
selves for transportation to and from any point on Humboldt 
Bay. 

From this showing, it is our conclusion that defendant is ac- 
tually holding itself out as a common carrier, and furthermore, 
we believe that the record discloses that defendant has been act- 
ing as such. The only thing which might indicate otherwise is 
the existence of the two contracts above referred to, which de- 
fendant, relying upon the rule announced by the United States 
Supreme Court in Frost v. California R. Commission, 271 U. S. 
583, 70 L. ed. 1101, P.U.R.1926D, 483, 46 Sup. Ct. Rep. 605, 
contends to be private in nature, therefore rendering all opera- 
tions thereunder not subject to our jurisdiction. 

[1] As is above noted, these contracts call for operations be- 
tween the point of Eureka on the one hand, and the points of 
Rolph and Samoa on the other. The record is conclusive that 
defendant also holds itself out as a common carrier between these 
same points. Assuming these contracts to be purely private in 
nature, we do not think they can be lawfully exercised for the 
obvious reason that unjust discriminations would result against 
persons using the services as common carrier patrons, and in 
favor of persons using the services as private contract holders. 
See Washington ex rel. Stimson Lumber Co. v. Kuykendall (— 
U. S. —, 72 L. ed. —, P.U.R.1928B, 258, 48 Sup. Ct. Rep. 
4). 

[2] At the hearing defendant placed stress upon the fact that 
the Commission had permitted it to cancel its tariffs and that 
P.U.R.1928D. 38 
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this was determinative of the character of its operations as being 
public or private. The answer to this is that the order authoriz- 
ing such cancellation was upon the express condition that it 
should not be so considered. Furthermore, should a common ear- 
rier, after such authorization to abandon service, continue the 
same as a common carrier, as is being done here, without secur- 
ing the proper and legally required authorization from this Com- 
mission, we believe it to be within our power to determine that 
such operations are public in nature and to order a cessation of 
same unless and until such authorization is secured. 

From the foregoing, we hereby find that the operations of de- 
fendant as they are at present being conducted between Eureka 
and Rolph and Eureka and Samoa and other points on Humboldt 
Bay, are common carrier services which defendant has no lawful 
right to perform. An order will be entered directing defendant 
to immediately cease and desist from such common carrier oper- 
ations. [Order omitted. ] 





CALIFORNIA RAILROAD COMMISSION, 


RE HOBART ESTATE COMPANY et al. 
(Decision No. 19678, Application No. 13180.) 


Service — Abandonment — Abuse of management — Irrigation. 

1. Authorization to abandon irrigation service was denied where 
applicant had burdened water properties with operating expenses of 
its power plant, and where the return would have been greater had 
not the utility deliberately discouraged the use of water for irriga- 
tion, p. 598. 

Apportionment — Return — Operating expenses — Expense of non- 
utility department — Water and mining. 

2. The cost of maintaining an office in another city as a conven- 
ience to a utility’s mining interests, and not necessary to public op- 
erations, is not properly chargeable against local water operations, p. 
598. 

Service — Abandonment — Failure to perform utility duties. 

3. A utility should not be permitted to discontinue its public 
service duties until it has shown an endeavor to perform an adequate 
and reasonable service and to expand such service in the territory it 
is obligated to supply at reasonable rates, p. 598. 


[April 26, 1928.] 
P.U.R.1928D. 
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ArpiicaTion by water power company to abandon irrigation 
service; denied. 

Appearances: McCutchen, Olney, Mannon & Greene, by 
Allen P. Mathew, and John T. Piggott, for applicants; Edward 
Van Vranken, for San Joaquin county, protestant; J. W. Cole- 
berd, for San Francisco County Loan Company; Virgil M. 
Airola, Rowan Hardin, and Frank Folletti, for protestants. 


Louttit, Commissioner: This is an application for authority 
to discontinue irrigation service, filed by Hobart Estate Com- 
pany, a corporation, and Emma Rose, who are the owners as ten- 
ants in common of certain properties operated under the firm 
name and style of Utica Mining Company and engaged, among 
other things, in the sale and distribution of water for domestic, 
mining and irrigation purposes, and also in the generation of 
electric energy for general use in and in the vicinity of Murphys, 
Douglas Flat, Vallecito, Carson Hill, Altaville, and Angels 
Camp, in Calaveras county. The application alleges in effect 
that for many years last past the expenses necessarily incurred 
by applicant in furnishing water for irrigation and purposes 
other than domestic service in the town of Angels Camp have 
been and now are greatly in excess of the gross revenue received ; 
that a rate sufficient to make said service compensatory would 
be prohibitive; that such water service outside of Angels Camp 
is not public utility in character but has always been and now 
is incidental and a mere accommodation to the consumers. 
Wherefore, applicants ask that, in the event the Railroad Com- 
mission should consider the water service outside of the town 
of Angels Camp to be a public utility service, said Commission 
authorize applicants to discontinue such service, saving and ex- 
cepting the furnishing of water for domestic purposes to the in- 
habitants of the town of Angels Camp. 

Public hearings in this matter were held in Angels Camp 
after all interested parties had been duly notified and given an 
opportunity to appear and be heard. 

For a history and description of this system, reference is here- 
by made to our Decision No. 19659, issued in connection with 
Case No. 2266, Williams v. Utica Mining Co. 

The evidence shows that in 1926 this company supplied 134 
P.U.R.1928D. 
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consumers with water for domestic, irrigation, and mining pur- 
poses outside with its municipal system in Angels Camp, which 
supplied approximately 314 consumers. The rates in effect for 
ditch service for irrigation and mining purposes are 20 cents per 
miner’s inch day of twenty-four hours above Pipe Reservoir and 
15 cents per inch below. The miner’s inch being equivalent to 
1/40 of a eubie foot per second, these charges for all practical 
purposes are equivalent to $4 and $3, respectively, per acre-foot. 
Rates for domestic service outside of Angels Camp range from 
$1 to $3 per month, according to use of water. These rates have 
been in effect for a great many years and were never established 
by the Railroad Commission. 

A few months prior to the filing of the application herein, cer- 
tain consumers of this utility filed formal complaint with the 
Commission alleging, among other things, that the said Utica 
Mining Company had arbitrarily diminished and curtailed the 
deliveries of water for irrigation and domestic purposes outside 
of Angels Camp; had rendered inadequate and interrupted serv- 
ice and for several years last past had indulged in unfair dis- 
crimination against many of the consumers. This matter was 
entitled Williams v. Utica Mining Co. and designated Case No. 
2266. By stipulation, it was agreed by all interested parties 
that this case be combined with the instant proceeding for hear- 
ing only and that all evidence so received may be considered in 
either matter in so far as germane. 

Formal protest against the granting of applicants’ request to 
discontinue water service was filed by the county of San Joaquin, 
alleging in effect that said county owns jointly with the county 
of Calaveras a tract of land comprising 71 acres adjoining the . 
townsite of Murphys; that said county of San Joaquin is the 
owner of 99 per cent interest in a joint tuberculosis sanatorium 
now in course of construction on said tract at an estimated cost 
of $200,000; that water for domestic and irrigation purposes is 
absolutely necessary for the operation of said sanatorium and 
that the only available adequate supply is from the system of the 
Utica Mining Company, for which water service application 
has already been made to said company. The Calaveras Water 
Users Association, an organization representing all of the 
P.U.R.1928D. 
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domestic and irrigation water users outside of Angels Camp, 
also appeared in opposition to the application. 

Although applicants alleged in their petition that the service 
which they now wish to discontinue is not public utility in char- 
acter, they receded from this contention during the hearings 
held herein, at least to the extent that they now state that they 
will not resist a finding by this Commission to the effect that the 
service is in fact publie utility in character. In view of the 
somewhat indefinite nature of this concession on the part of ap- 
plicants, it should perhaps be stated at this time that the evidence 
clearly shows that the entire water supply of the Union Water 
Company was dedicated to the public use in the late fifties prin- 
cipally for mining purposes, but also for irrigation, domestic, 
commercial, water power, and industrial purposes and has been 
continuously so devoted to the public use, at least as to those 
waters discharged from the tail race of the Murphys power plant 
subsequent to the commencement of its operation on or about 
the year 1898. In this connection, it should also be noted that 
in several instances in proceedings before courts of record said 
applicants have recited and alleged in their pleadings therein 
that this same service of water rendered for irrigation, domestic, 
mining, and other purposes, now before this Commission was a 
public utility service. 

The evidence in this matter discloses the following facts: This 
ditch system was originally designed for delivering water for 
placer mining purposes in Calaveras county. With the decline 
of this type of mining and the advent of quartz mining, a large 
part of the water supply was devoted to this latter class of serv- 
ice. In recent years, the system was rearranged to generate elec- 
tricity through the Murphys power plant, constructed in 1898, 
and all waters were run through this plant before delivery for 
other purposes. This change resulted in several irrigation water 
users being required to obtain water deliveries from other ditches 
and in certain instances the consumers, themselves, were forced 
to pay the costs of constructing new canals and ditches to procure 
service, although the relocations were required for the sole con- 
venience of the utility. During the entire operation of the ditch 


system, water was delivered for agricultural irrigation, domestic, 
P.U.R.1928D. 
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water power, and industrial purposes generally throughout the 
area covered by the distribution canals. In more recent years 
and until the construction of the second power plant at Angels 
Camp in 1920, no restrictions were ever placed upon the amount 
of water delivered for any and all purposes, nor was service re- 
fused to any who properly applied therefor. 

[1-3] With the possible exception of the past two or three 
years, the records of water deliveries and actual acreage served 
are fragmentary, incomplete, and unreliable. No actual water 
measurements were ever made until very recently; the amounts 
of deliveries were estimated through observation only by the 
superintendent of the distribution ditches, and, in practically all 
cases, the only entries made in any of the company’s records con- 
sisted of the total charge made against the consumer. The evi- 
dence presented by applicants purporting to show the actual de- 
liveries in miner’s inches to the users for various years prior to 
1923 is derived by applying the rate per miner’s inch to the total 
of the bills. It is obvious that, in any attempt to determine a 
definite volume of water allocated in any specific period in the 
past to irrigation and domestic service in the area outside of 
Angels Camp, great weight can not reasonably be given to such 
figures. This is especially true in view of the testimony of all 
irrigation water users, which unanimously and conclusively 
shows that all such users received very much in excess of the 
amounts they would have obtained under actual measurement 
and that, when recent attempts were made by the company to 
deliver water by accurate weir measurements in the exact 
amounts determined by the above mentioned computations, the 
volume of deliveries was so much less than formerly received 
that, in practically all instances, the consumers were either 
forced to reduce their acreage or were unable to mature their 
crops. The evidence is clear that at least since the season of 
1923, the company has failed to deliver sufficient water for the 
then existing consumers, has refused to allow additional water 
for increased acreage and has also refused to supply new con- 
sumers with water for irrigation purposes. Under such a fixed 
policy of discouragement, it is obvious that this class of service 
has been prevented by applicants’ own acts from proper develop- 


ment and from earning increased revenues. 
P.U.R.1928D. 
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The evidence shows that a greater area than that now irrigated 
at some time in the past received water for irrigation uses, and 
that at the present time there are approximately 400 acres of 
land irrigated. However, the evidence conclusively indicates 
that a considerably greater acreage would have been under irri- 
gation at the present time had the utility been willing to furnish 
a dependable supply instead of gradually withdrawing the water 
formerly available for this service and diverting it for foreign 
purposes in power development at the Angels power plant. It 
may, therefore, reasonably be said that this utility has dedicated 
its water supply to the general public in the territory covered by 
its distribution system. 

Based upon the deliveries of water during 1926, all water was 
used once for power purposes; thereafter the waters were dis- 
tributed between the Angels power plant, Angels domestic and 
irrigation and other service outside of Angels Camp. The per- 
centage of water deliveries in 1926, which may be taken as a 
fair indication of operating conditions and methods, is as fol- 
lows: 





a, ee ee PPOTTIT TIT TTT TTT TTT 98.48 per cent 
Outside of Angels Camp ....ccccccccccesccceccocccceses 1.27 per cent 
Angels Camp .....-ceeees coccccccoce Coesccveccecocccocs 0.25 per cent 

Total ...... tdeeetseNseenestessesee Co beceseseccooes 100.00 per cent 


Bearing the above percentages in mind, it is interesting to 
note the segregation of operating expenses submitted by appli- 
cants in support of their allegations that the irrigation service is 


being conducted at a loss: 
P.U.R.1928D. 
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Table I 
1921. 1922. 1923. 1924, 1925. 1926. 
Revenues, electric $119,943 $88,805 $74,944 $79,566 $60,526 $91,018 
Expenses, electric 51,558 44,043 42,414 40,491 51,053 49,175 





Net revenue, 


electric ...... $68,385 $44,762 $32,530 $39,075 $9,473 $41,843 
Revenues, water: 

Angels domestic. ....... $7,614 $7,320 $7,650 $7,441 $7,942 

Outside Angels. ....... 3,087 2,536 2,626 2,898 2,676 





Total water 
revenues ... $10,729 $10,701 $9,856 $10,276 $10,339 $10,618 
Combined water 
expenses ..... 38,901 41,834 37,362 44,230 37,484 47,281 





Net revenue, 
WAGE cccccce 28,172* $31,133* $27,506* $33,954* $27,145" $36,663* 





Net revenues, com- 
bined electric 
and water ..... $40,213 $13,629 $5,024 $5,121 $17,672* $5,180 


* Deficit. 

The following figures are taken from the annual reports of 
the Utica Mining Company filed with the Commission and show 
a considerable variance with the corresponding figures in Table 
I compiled from exhibits filed by applicants: 


Table II 
Water service Angels Combined 
outside Camp, water Electrie Combined 


AngelsCamp. domestic. operations. operations. operations. 
Year 1925: 
Revenues ......-.- $2,088 $8,254 $10,342 $61,211 $71,553 


Expenses ....... oS seece  coeee 41,897* 40,545 82,442. 
Miscellaneous P 
@CXPENSES ...2000 ceces  covee  cevece  cvvce ° 608 











Net operating 











revenue ...... wa oS a re $31,555¢ $20,666 $11,497+ 
Year 1926: 

Revenues ........ $1,937 $8,681 $10,618 $91,018 $101,636 
DEE. Snesause 8 xsnee cova 15,688* 80,624 96,312 
Miscellaneous 

GEPOMSOS wccccce coves coece ceosee i cesves 143 
Net operating 

TOR cccewees § § se0u8 casas $5,1417 $10,322 $5,181 


* Operating costs combined. 
+ Deficit. 


Analysis of the evidence presented in connection with the 
revenues and expenses shows that applicants have attempted to 
burden the water properties with the major portion of the costs 


of diverting, storing, and transmitting water to the Murphys 
P.U.R.1928D. 
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and Angels power plants. This is well illustrated by applicants’ 
Exhibit No. 15, summarized in part in Table I, supra, wherein 
all maintenance and operating expenses on the Utica conduit, 
amounting to $8,672 in 1925, and $18,389 in 1926, and for the 
Angels ditch system, including the Ross and Pipe reservoirs, 
$6,850 in 1925, and $2,816 in 1926, were charged solely and 
entirely against the water system. None of the costs incurred 
in connection with the above conduit and ditch system, although 
necessary to the operation of the power plants, were charged 
against electric operations. The extent to which Angels: ditch 
is used for irrigation purposes is shown by the revenues received 
therefor amounting to $107 in 1925, and $92 in 1926. The 
present method is to operate the system principally and pri- 
marily for the generation of power, and all waters are first run 
through the Murphys plant before diversion and use for other 
purposes. Of the waters passing the Murphys plant, only an 
insignificant portion thereof is ever used for irrigation purposes. 
It is clear that but a small, if any, part of the costs of construct- 
ing, operating, and maintaining the properties is properly 
chargeable against the water users. 

The allocation of taxes for combined water and electric opera- 
tions for the year 1926 is typical of applicants’ tax segregation 
for the preceding five years. 





Taxes 1926 Electric Water 
U. S. Department of Agriculture reservoir tax ....... $794.00 
U. S. Forestry Service camp site tax ............005- 10.00 
State electric gross revenue tax (King tax bill) ...... $4,268.59 
State water franchise tax ...........ccccccccccccces 280.00 
Water rights—Tuolumne county .........-+e.eeeeeee ° 192.14 
Reservoirs—Alpine county .......++-- Co ccccccceces ° 2,113.47 
Calaveras county taxes: 
EY Cac hcvanorsadestnacdodbuonne cane ‘ 1,528.56 
Houses, pipe lines, etc., at Murphys ............... 16.09 
Portions of Angels, Union, and North ditches ..... ° 537.00 
Portion of Angels ditch to Ross reservoir .......... ° 298.74 
Ross, Lane and Pipe reservoir ................-008 360.93 
Ditches and pipe lines and Angels Camp distribution 
system within Angels Camp .................... 227.50 
Gold Cliff ditch and other ditches and pipe lines out- 
cuthcede wm  ctendiininc.. Meee ee ee errr 212.30 
CG CI RINNE boo hee Sistas dain cetewsends ° 40.59 
Personal property, office, stable and shops .......... *372.31 
Miscellaneous items .......... weorterre: tier rey 1.60 
Total ...cccccccccccccccccces eececccee coeeeee $4,268.59 $6,985.23 


* Allocated to general expense. 
P.U.R.1928D. 
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From the above segregation, it will be seen that the bulk of 
these taxes is solely for that part of the system developed for and 
devoted to the generation of power. Although the combined 
domestic and irrigation demands have received the benefit of 
only a very small percentage of the total use of the waters, yet 
there is charged against the water service for 1926 approximate- 
ly 62 per cent of all taxes paid for said year for both water and 
electricity. As to the Federal assessments for reservoirs and 
camp-site purposes and the water right taxes assessed by Tuo- 
lumne' county and the reservoir taxes charged by Alpine county, 
as well as the tax assessed upon the Utica conduit, it is clear that 
a very small, if any, part thereof, amounting to $4,618.17, can 
in any reasonable manner be properly chargeable against water 
service. The same is true of the taxes assessed against the Ross, 
Lane, and Pipe reservoirs, Angels ditch and the personal prop- 
erty taxes, except to the extent such items are used for water 
and irrigation purposes as compared with their joint use in cer- 
tain instances for hydroelectric power generation at the Angels 
power plant. Applicants claim that, under the gross revenue tax 
on electric eorporations, such tax is in lieu of all other taxes, 
and, for that reason, all other taxes paid should be allocated as 
expense of furnishing the water service. In this regard, it may 
be stated that the above provision does not include Federal taxes 
of any nature whatsoever, and, as to county taxes, it is very 
clear that the amounts charged against the water utility’s prop- 
erties are entirely out of line with the taxes assessed against the 
electric properties. The annual reports filed by this company 
show that the fixed capital installed as of December 31, 1926, 
amounted to $654,221, of which a very small part may reason- 
ably be allocated to the water properties. Apparently, the com- 
pany has willingly acquiesced in the payment of these county 
taxes, for it must be assumed that, had the company made rea- 
sonable efforts to apply for redress to the State Board of Equali- 
zation as provided by law, the total taxes levied against prop- 
erties of the company devoted to the service of water would have 
been imposed upon those properties devoted exclusively to that 
service. Analysis of the taxes charged against water service for 


the year 1927 shows that, for the purposes of this proceeding, 
P.U.R.1928D. 
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the sum of $1,800 may reasonably be allocated as taxes paid 
upon the properties devoted exclusively to the water service, and 
this amount apportioned as follows: $600 to Angels domestic 
service and the remaining $1,200 to the service outside. 

The Utica Mining Company maintains a San Francisco office 
in charge of the general manager of the company’s properties, 
E. 8. MeCurdy, and also has a resident superintendent at Angels 
Camp. The San Francisco office is maintained solely as a con- 
venience to the conduct of this company’s mining interests and 
in no sense of the word can be considered as reasonable or neces- 
sary in the conduct of its public utility business in Calaveras 
county. It logically follows, therefore, that so much of the 
charges heretofore allocated to the public utility water service 
and attributable to the San Francisco office is not properly 
chargeable against the local water operations. 

Applicants have submitted an estimate of the annual mainte- 
nance and operating expenses for the service furnished outside 
of Angels Camp amounting to $12,043 and $7,063 for Angels 
domestic service. However, the evidence shows that the reason- 
able annual costs of operating and maintaining these systems, 
after eliminating unreasonable and improper charges, are $4,700 
for the outside service and $3,000 for Angels domestic service, 
making a total of $7,700. 

The water operations for 1926 resulted in a net return of 
practically $3,000. Instead of an out-of-pocket loss, as alleged 
by applicants, this indicates that the combined water operations 
of this utility for 1926 produced at least the equivalent of a 4 
per cent net return on $75,000, or 6 per cent on $50,000; this 
return undoubtedly would have been greater had not the utility 
deliberately discouraged the use of water for irrigation. Appli- 
cant has always conducted its water operations and its accounting 
as a unit and has presented no evidence to this Commission in- 
dicating the fair and proper value for rate-fixing purposes of 
any of its properties, either irrigation or domestic, segregated or 
otherwise ; however, from the evidence available, the net return 
above does not appear unreasonable under the circumstances. 
The evidence shows that the delivery of water for irrigation 


purposes produces a greater net return per acre-foot under pres- 
P.U.R.1928D. 
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ent rates than the use of such water for the generation of electric 
power. However, the rates charged by this utility for water 
have not as yet reached the point where the use of such waters 
for agricultural purposes is prohibitive; as a matter of fact, 
many irrigation districts and utilities serving water in foothill 
regions charge a higher rate for water than applicants. This 
company has never applied to the Commission for the estab- 
lishment of a greater and more remunerative rate for its irriga- 
tion service, having apparently been satisfied by the gross re- 
turns from the water operations as a whole, and, until a utility 
has shown an endeavor to perform an adequate and reasonable 
service and made an endeavor to expand such service in the 
territory it is obligated to supply at rates which may be found 
reasonable, it should not be permitted to discontinue its public 
utility duties. 

Full consideration of the evidence presented in this matter 
leads to the conclusion that applicants have failed to justify their 
request for authority to discontinue their public utility water 
service to consumers on that part of their water system outside 
of Angels Camp, and I, therefore, recommend the following 
form of order: [Order omitted. ] 





CALIFORNIA RAILROAD COMMISSION. 


RE PICKWICK STAGES SYSTEM. 
[Decision No. 19748, Application Nos. 14121, 14122.] 


Security issues — Purpose — Necessary proof. 

1. Authorization cannot be granted where a showing made is not 
of a nature to warrant the Commission to make the finding that, in its 
opinion, the money, property, or labor to be procured or paid for by 
an issue of securities is reasonably required, and that the purposes 
for which the proceeds are to be used are not in whole or in part 
reasonably chargeable to operating expenses or to income, p. 607. 


Security issues — Permissive character of Commission action — Du- 
ties of company. 
2. Authorization to issue securities is permissive only, and not in 
any way compulsory upon applicant or an assumption of the duties 
of directors and officers, p. 608. 
P.U.R.1928D. 
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Security issues — Power of Commission to impose conditions. 
3. The Commission may attach to the exercise of authorization to 
issue securities such conditions as it may deem reasonable and neces- 
sary, p. 608. 


Security issues — Conditions upon which authorized. 

4. Securities may be authorized on condition that the applicant 
will charge a portion of the purchase price of equipment to surplus, 
p- 608. 

Security issues — Purpose — Manufacturer’s profit. 

5. Utilities constructing their own properties should not be al- 
lowed, in addition to actual construction costs, a contractor’s or manu- 
facturer’s profit, p. 611. 

Security issues — Holding company — Manufacturer’s profit. 

6. In authorizing the issue of securities to purchase equipment 
built by a holding company, no additional allowance was made for 
a return on any investment of the holding company or manufacturer’s 
profit over and above a reasonable cost for such equipment, p. 611. 


[May 11, 1928.] 


ArpLicaTion by a motor bus utility for permission to issue 
securities; permission granted with restrictions. 
Appearance: Warren E. Libby, for applicant. 


Seavey, Commissioner: Second Supplemental Opinion. 

The Railroad Commission in Decision No. 19518, dated March 
23, 1928, made its order setting aside the submission thereto- 
fore made in the above entitled matters and reopening them for 
further hearing. Such hearing was held on April 19th and 
April 20th. 

These two proceedings were brought before the Commission 
on October 4, 1927, by Pickwick Stages System for the purpose 
of obtaining the approval of the Commission of its proposed 
financing, through the sale of stock and equipment trust certifi- 
eates, of certain auto stage equipment. In the original decision 
herein, No. 19105, dated December 6, 1927, the Commission 
authorized the corporation to issue and sell, at not less than par, 
$325,000 of common stock, to execute and enter into an equip- 
ment trust agreement and a lease agreement, and to assume or 
guarantee the payment of not exceeding $300,000 of 63 per cent 
serial equipment trust certificates, the issue and sale of which at 
not less than 95 per cent of face value was authorized. The 
order of the Commission provided, however, that the proceeds 
from the sale of the stock and certificates be deposited in a 
P.U.R.1928D. 
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special bank account to be used by the company for the purpose 
of financing the construction cost of equipment, but only upon 
being authorized in supplemental orders to do so. In this con- 
nection Condition “1” of the order reads as follows: 

1. To obtain supplemental orders authorizing the use of pro- 
ceeds, from the sale of the stock and certificates, applicant shall 
first file with the Commission supplemental petitions containing 
certified statements showing in detail the actual cost of construct- 
ing the equipment to be financed through the use of said pro- 
ceeds, and justify said costs. 

Thereafter, applicant on December 14, 1927, filed a supple- 
mental petition reporting that pursuant to said Decision No. 
19105 it had issued and sold $34,900 of stock and $33,000 of 
certificates and had placed the proceeds in a special fund, as 
required by the decision, it asked for a supplemental order re- 
leasing the $34,900 of proceeds obtained from the sale, at par, 
of the stock and the $31,350 from the sale, at 95, of the cer- 
tificates; a total of $66,250, to finance the purchase price of 
five auto stages, and for such other and further relief as might 
be proper in the premises. 

It appeared that the equipment had been manufactured by 
the Pickwick Corporation, and applicant in making its request 
to use the $66,250 of proceeds, submitted as Exhibit “A” a 
certified statement in which it reported what purported to be the 
actual cost to that corporation of such equipment. The cost of 
the equipment, as shown on Exhibit “A,” as compared with the 
proposed purchase price to be paid by Pickwick Stages System, 
is set forth in the Commission’s decision on the supplemental 
petition as follows: 


Reported cost Proposed 
Equipment. to Pickwick purchase price Difference. 
Corporation. by applicant. 


27-passenger stages: 














eee eee evecscetoooees $11,732.19 $13,500.00 $1,767.81 
BUNNTD 6 ov cbcccsecesscnscsevees 11,898.93 13,500.00 1,691.07 
TUNE. BIO cs cceiacccvcesesecers 11,694.92 13,500.00 1,865.08 
REED. kn 6cbe6eccrcccrcceses 11,755.83 13,500.00 1,744.17 

SNE p.awnein.n aieees wneee $47,081.87 $54,000.00 $5,918.13 

26-passenger stage: 

WOMEN cece ddccceiserscssoes 10,507.82 12,500.00 1,922.18 

BOO scece stnnenee $aeeedee $57,589.69 $66,500.00 $S.916.51 


P.U.R.1928D. 
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Exhibit “A” contained no showing of costs in addition to the 
$57,589.69 and in our opinion the company did not in its sup- 
plemental petition justify the proposed cost, as required by the 
original decision, of $66,500. Accordingly, the Commission’s 
decision on the supplemental petition, No. 19232, dated January 
10, 1928, P.U.R.1928D, 310, authorized the use of only 
$57,589.69 of proceeds, the reported cost shown on Exhibit “A.” 
The decision provided that in the event applicant paid more than 
$57,589.69 for the stages, it should charge any excess over 
$57,589.69 to its corporate surplus account, and not to its plant 
and equipment or operating expense accounts. 

Following the issuance of said supplemental order, the com- 
pany on January 28, 1928, filed a petition for rehearing. A 
rehearing was held on March 9, 1928, after which, Decision No. 
19518, referred to above, was entered. 

The petition for rehearing contained certain allegations that 
findings and portions of the supplemental decision were not sup- 
ported by the evidence introduced at the hearing of said pro- 
ceedings, were contrary to the evidence introduced therein and 
were contrary to and/or not supported by any evidence or show- 
ing introduced or submitted in said proceedings. 

[1] However, it will be recalled that in the original decision 
herein the Commission provided that whenever the company 
desired to use stock and certificate proceeds to pay for equip- 
ment, it should file statements showing in detail the actual cost 
of construction and justify such cost. If reference be made to 
the supplemental petition, it will be noted that Exhibit “A,” 
which was the only exhibit or cost statement filed with the sup- 
plemental petition, shows construction expenditures of only 
$57,589.69, so that the Commission necessarily, in making its 
supplemental order, was limited in authorizing the withdrawal 
of proceeds to the only evidence submitted, that is, to the amount 
of $57,589.69. In this connection it should be borne in mind 
that under § 52 (b) of the Public Utilities Act the Commission 
is required to make a finding that it its opinion the money, prop- 
erty or labor to be procured or paid for by the issue of securities 
authorized is reasonably required, and the purposes for which 


the proceeds are to be used are not in whole or in part reasonably 
P.U.R.1928D. 
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chargeable to operating expense or to income. If, in the Com- 
mission’s opinion, the showing made is not of a nature to war- 
rant it to make this finding it can not, it seems to me, grant the 
authority requested. 

[2] Allegations were made, also, that the order of the Com- 
mission operates to deprive it of its property without due process 
of the law and to deny it the equal protection of the law; that 
it is repugnant to the Constitution, and that it is in excess of 
any beyond the jurisdiction of the Commission, and that in mak- 
ing it the Commission did not regularly pursue its authority. 
In respect to these allegations the company claims that by pro- 
hibiting it from charging to its plant and equipment or operating 
expense accounts any excess over the $57,589.69 the Commission 
has denied it the right to earn a reasonable return on the fair 
value of the equipment, and to that extent its order is confisca- 
tory, has denied it the right to include in its capital investment 
the reasonable and fair value of the equipment, has ignored the 
evidence showing that the proposed purchase price was a reason- 
able and fair price, and has arbitrarily assumed the functions 
and duties of directors and officers of the corporation in regard 
to the determination of its business policies and its corporate 
management. ; 

[3,4] The authority granted can not deprive applicant of the 
right to earn a reasonable retyrn on its investment and, in our 
opinion, is not confiscatory. The question of rates and return 
is not involved in these proceedings. In fixing rates it is not the 
practice of the Commission to use as a rate base the amount of 
securities outstanding, nor does it use as a rate base the figures 
carried in the fixed capital accounts on the utilities’ books, unless: 
such figures at the time the rates are fixed represent, in the 
opinion of the Commission, the reasonable value of a utility’s 
property. The authority granted by the Commission to issue 
securities is permissive only and not in any way compulsory 
upon applicant or an assumption of the duties of directors and 
officers. The Commission, however, is authorized by the terms 
of the Public Utilities Act, to attach to the exercise of any au- 
thority granted such condition or conditions as it may deem 
reasonable and necessary. Here, having found that the use of 
P.U.R.1928D. 
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only $57,589.69 of stock and certificate proceeds was reasonably 
required on the showing made, and was not in whole or in part 
reasonably chargeable to operating expense or to income, it seems 
also reasonable to provide that only such an amount should be 
charged to fixed capital. It should be noted that the Commission 
did not attempt to prohibit the company from paying more for 
the stages; it merely limited, in the exercise of the powers con- 
terred and the duties imposed by the Public Utilities Act, the 
amount of securities that the company might use in acquiring 
such equipment. In making a condition that the company should 
charge a portion of the purchase price of equipment to surplus, 
the Commission merely was following a policy long since adopted 
by it. (See 12 Cal. R. C. R. 485; 16 Cal. R. C. R. 799; 21 
Cal. R. C. R. 858; 28 Cal. R. C. R. 585; 28 Cal. R. C. R. 625; 
28 Cal. R. C. R. 361; ete.) It has on at least two occasions 
when authorizing this very applicant to execute lease and option 
agreements for the purchase of operative rights, directed that 
no payments thereunder be charged to any asset or operating 
expense account. Reference is here made to Decision No. 17585, 
dated November 9, 1926 (28 Cal: R. C. R. 785), and Decision 
No. 17078, dated July 3, 1926 (28 Cal. R. C. R. 361). 

Tlie company further alleges that the order of the Commission 
does not permit it to operate under its equipment trust and lease 
agreements. The order herein is designed to take care of this 
objection. 

I do not believe it necessary in this opinion to comment further 
on the allegations contained in the petition for rehearing. 

During the further hearing, Mr. Theodore Stein, one of the 
Commission’s accountants, introduced as the Commission’s Ex- 
hibit No. 1 a report based on an examination of the records of 
the Pickwick Corporation, setting forth the cost of different units 
of equipment, as shown on such records, and as adjusted by him 
tollowing his examination, These costs are reported in the ex- 


hibit as follows: 
P.U.R.1928D. 39 
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Cost to Purchase price 
Unit. Pickwick Adjusted by Pickwick 
Corporation. Cost. Stages System. 
Scarab, 33-passenger sedan ...... $11,746.58 $11,235.52 $13,500.00 
Tiger Eye, 33-passenger sedan ... 11,446.42 10,919.00 13,500.00 
Wisconsin, 27-passenger sedan ... 9,631.05 9,515.05 12,500.00 
Columbia, 25-passenger aisle sedan 11,465.99 11,220.21 15,000.00 
Niagara, 25-passenger aisle sedan 11,841.74 11,771.72 15,000.00 
Cherokee, 28-passenger parlor ob- 
SORUII GE aac cicandanasaca 17,163.09 17,314.17 17,500.00 
Osage, same as Cherokee ........ 15,189.32 14,806.41 17,500.00 
TOBE 2. cccccescosccses $88,484.19 $86,782.08 $104,500.00 


While some of the above units are not the subject of the sup- 
plemental petition herein, their costs were analyzed in an en- 
deavor to ascertain the corporation’s methods of recording such 
costs. . 

The $88,484.19 includes as overhead costs an amount equal 
to 50 per cent of the labor costs and 75 per cent of the material 
costs. These percentages are estimates. Mr. Stein in his ad- 
justed cost of $86,782.08 distributed the overhead by using a 
productive hourly rate developed by him, of 64 cents, based on 
the actual expenditures for overhead items, as shown on the cor- 
poration’s books. 

In determining the 64-cent overhead Mr. Stein made an al- 
lowance for garage expense ; maintenance of machinery and tools; 
depreciation on machinery, equipment and small tools; adminis- 
trative and general officers’ salaries; rent; postage; insurance; 
stationary ; light; gas; power; water; telephone; interest on ma- 
terial purchases; obsolescence account stock-material, and travel- 
ing expenses. Equipment which, according to applicant, cost the 
Pickwick Corporation $88,484.19 would be sold to applicant at 
$104,500, or at 18.1 per cent more than the cost to the corpora-| 
tion. If the adjusted cost of $86,782.08 were accepted, it would 
be sold to applicant 20.4 per cent more than it cost the corpora- 
tion. 

Objection was made by applicant that the cost figures, as shown 
in said Exhibit No. 1, were incomplete in that no allowance was 
made for taxes, experimental and research work, losses and 
obsolescence in materials and equipment and return to the Pick- 
wick Corporation on its investment. Mr. Stein testified, how- 


ever, that in ascertaining the construction costs and in determin- 
P.U.R.1928D. 
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ing his overhead allowances he had taken all the expenditures he 
had found reported on the corporation’s books, and in this con- 
nection Mr. C. F. Wren, applicant’s president, alleged that the 
records were incomplete. If there were such costs in addition 
to those shown in Exhibit No. 1, they do not seem to be carried 
on the books of account of the Pickwick Corporation, and the 
Commission has not been advised of their size or extent, except 
in the case of the item “Taxes,” it appearing that during 1927 
city and county taxes of between six and seven thousand dollars 
were paid, and that in addition a Federal excise tax is payable, 
based on the selling prices of the stages. Mr. Wren, however, 
was unable to state definitely how the city and county taxes 
were paid and whether they were paid by Pickwick Stages Sys- 
tem or the Pickwick Corporation. The record indicates that such 
payments do not appear on the books of the Pickwick Corporation 
and it occurs to me that if they were made by Pickwick Stages 
System, some duplication in the costs of that company would re- 
sult if they were allowed here in connection with the cost of the 
stages. The Federal excise tax, amounting to 3 per cent of the 
selling price, was not paid in the past, Mr. Wren stated, due to a 
belief that it was not required, but that payments on such account 
now must be made. 

[5, 6] It has also been urged that the difference between the 
cost of building the respective stages, as shown by the records of 
the Pickwick Corporation and the price at which it is proposed 
to sell the same to the Pickwick Stages System represents only a 
reasonable manufacturer’s profit. In this connection attention 
might be called to the fact that the Pickwick Corporation owns 
substantially all of the outstanding stock of Pickwick Stages Sys- 
tem. It can scarcely be said that the stages in question are cither 
constructed or purchased under competitive conditions. It has 
not been the practice of this Commission in the event that utili- 
tics construct their own properties, to allow the addition to the ac- 
tual construction costs of what might be termed a contractor’s or 
manufacturer’s profit. The Commission has recognized, as it 
does in this proceeding, overhead costs and depreciation on equip- 
ment used in the construction of the properties. We feel that the 


record in these proceedings does not permit us to recognize more 
P.U.R.1928D. 
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than $12,000 as a reasonable cost for the cars named “Carat,” 
“Searab,” “Tiger Eye” and “Louisiana” and $11,000 for the 
“Wisconsin.” If the Pickwick Stages System pays more for the 
equipment, the excess cost should be charged to surplus. The 
$12,000 and $11,000, we believe, includes all adequate allowances 
tor the usual overhead expenses. No additional allowance should 
be made for a return on any investment of Pickwick Corporation 
or manufacturer’s profit. . 

The original applications herein contemplated the financing 
of some stages of types different from those referred to in the 
supplemental petition. When, and if, these stages are the sub- 
jects of future supplemental! petitions, I believe that the Commis- 
sion should then foliow the same policy expressed in this decision 
in authorizing the use of securities or security proceeds to pro- 
vide their costs. The evidence now before the Commission 
would indicate that for the 27-passenger aisle parlor sedan in- 
tercity type stages, equipped with lavatories and toilets, about 
$12,250 should be allowed, and for the 28-passenger observation 
parlor buffet semi-double deck stages, an allowance of about 
$16,000. These figures, of course, are subject to adjustment, 
depending on additional evidence that might hereafter be pre- 
sented to the Commission. 





CALIFORNIA RAILROAD COMMISSION. 


RE WESTERN UNION TELEGRAPH COMPANY. 
[Decision No. 19764, Application No. 13372.] 


Return — Reasonableness — Cost of service. 

1. A telegraph company was held entitled to an increase in rates 
where it had established that intrastate press rates resulted in an 
out-of-pocket loss and that the increase requested would still leave 
the business a profitless one, p. 613. 

Interstate Commerce Commission — Motion by State Commission. 

2. The California Commission directed an appropriate proceed- 
ing before the Interstate Commerce Commission for relief from ex- 
cessive costs where an interstate and intrastate telegraph utility was 
found to earn an excessive return upon its entire California intra 
and interstate business, while purely intrastate business was unprofit- 
able, p. 614. 

[May 15, 1928.] 
P.U.R.1928D. 
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AppicaTion by a telegraph company for authority to in- 
crease rate tolls on intrastate press dispatches; granted. 

Appearances: Beverly L. Hodgehead and Devlin & Brook- 
man, by Douglas Brookman, for applicant; H. W. Norton and 
G. J. Fink, for San Franciseo Newspaper Association, California 
Newspaper Publishers’ Association, Los Angeles Express, Los 
Angeles Herald, Los Angeles Examiner, and Stockton Independ- 
ent, protestants; W. Rupp, for the Department of Public Works 
of the state of Washington, Interested Party. 


Whitsell, Commissioner: Western Union Telegraph Com- 
pany, applicant in this proceeding, requests the Commission for 
an order authorizing an increase in the rates and tolls on intra- 
state press dispatches. The specific tequest made is for the estab- 
lishment of rates for such intrastate press dispatches that day 
press messages will be assessed at one-third and night press mes- 
sages one-sixth of the present intrastate full commercial day rates 
at commercial count. Public hearings have been had in this pro- 
ceeding and the matter has been submitted. 

On August 1, 1918, the Federal Government assumed control 
of telephone and telegraph utilities in the United States. Rates 
for all commercial messages transmitted by telegraph companies 
were increased 20 per cent over the rates for similar service ef- 
fective prior to that time. No increase in press dispatch rates 
was made. Subsequent to the release of telephone and telegraph 
companies from Federal control, on July 31, 1919, this Commis- 
sion, by its General Order No. 56, continued in effect those rates 
established for service in the state of California during the period 
of Federal control. These rates were declared just and reason- 
able in this Commission’s Decision No. 9180, dated June 29, 
1921. 

[1] The applicant claimed and by a fair preponderance of the 
evidence established that its intrastate press rates were such as to 
result in an out-of-pocket loss on this category of business. The 
proposed rates, according to the showing made, will reduce this 
loss by about $7,700 a year but will still leave the business a 
profitless one. Under the rule laid down in Northern P. R. Co. 


v. North Dakota ex rel. McCue, 236 U. S. 585, 59 L. ed. 735, 
P.U.R.1928D. 
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P.U.R.1915C, 277, 35 Sup. Ct. Rep. 429, L.R.A.1917F, 1148, 
Ann. Cas. 1916A, 1, the applicant is entitled to the specific relief 
it seeks. 

[2] But this by no means disposes of the situation here pre- 
sented. 

In making out its case for the specific relief sought and here 
granted, applicant, by its responsible officials, submitted (a) a 
valuation of its property in California, and (b) statements of 
operating results of its California business. It then segregated 
its California property into that used in intrastate business and 
that used in inter and trans state business, and did the same in 
respect to its operating revenue and expense. This indicated that 
its California business as a whole was exceedingly profitable, 
while its purely intrastate business, as to which this Commission 
has jurisdiction, was unprofitable. 

The tables hereafter set forth exhibit the showing thus made: 

Table I 


California Business. 


Undepreciated value of California property in 1925, as per 
valuation methods of Interstate Commerce Commission (ad- 


justed from applicant’s Exhibits 2 and 3) .............. $10,853,460.00 
Total California operating receipts for 1925 (applicant’s Ex- 

SR ee oe er ee or ree 7,891,554.00 
Total California operating expenditures for 1925 (applicant’s 

MN i ids dace ctnldwle ckgh nbn bescceum cath sideea et 5,016,342.00 
California operating earnings for 1925 (applicant’s Exhibit 

PEE bcwdee cece eeRe eM eRe A Nentecns eeNeeSOREE Kena 2,875,212.00 
Rate of return in 1925 on California business ............. 26.4 per cent 

Table II 


Intrastate Business. 
Undepreciated value of California property used in intrastate 
business in 1925, as per valuation methods of Interstate 
Commerce Commission (adjusted from applicant’s Exhibits 


| ee ea Pe rer They ee eee eee $2,748,670.00 
Total California operating receipts for 1925 (applicant’s Ex- 

BEMEE GARR) ce cccnccnccceeccesccesesesccnrecasscnveess 2,035,889.00 
Total California operating expenditures for 1925 (applicant’s 

cower t hesn gia d MO Ee EE OTe ee eee 2,106,103.00 
Net California operating earnings (applicant’s Exhibit 3A-1) *70,214.00 

* Loss. 

Table IIT 


Interstate Business (Including Trans-State.) 


Undepreciated value of California property used in interstate 
business in 1925, as per valuation methods of Interstate 


Commerce Commission .................sSeecee seeseres $8,106,790.00 
Total California operating receipts for 1925 ...... eoseseee+  5,855,665.00 
Total California operating expenditures for 1925 ..........- 2,910,239.00 
Net California operating earnings ...............eeeeees we 2,945,426.00 
Rate of return in 1925 on California interstate business ..... 36 per cent 


P.U.R.1928D. 
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While the figures given in the foregoing tables are for 1925, 
they were presented by the applicant as representative of its earn- 
ing position. An examination of the annual reports of the com- 
pany on file with this Commission indicates that these 1925 
figures are fairly representative of 1927 conditions. 

It thus appears from the applicant’s own showing that upon its 
entire California business it is earning a return of from 20 per 
cent to 30 per cent, depending upon the basis of valuation upon 
which computed, while on its California interstate business its 
earning rate is substantially higher. On the basis of valuation 
followed by the Interstate Commerce Commission its earnings for 
the latter class of business are approximately 40 per cent. 

Fortunately congress has provided in the Interstate Commerce 
Commission a body vested with the authority and the jurisdiction 
to control and fix the interstate rates and charges of a utility such 
as the applicant. With the situation here presented, the Commis- 
sion would be derelict in its duty if it failed to authorize and 
direct an appropriate proceeding before the Interstate Com- 
merce Commission for relief from rates so excessive as here in- 
dicated. The order will direct such a proceeding. [Order 
omitted. ] 





CALIFORNIA RAILROAD COMMISSION, 


RE KEY SYSTEM TRANSIT COMPANY. 
(Decision No. 19822, Application No. 11329, Case No. 2467.) 


Rates — Experimental fares — Street railways. 

The Commission refused to order in effect any of the various sug- 
gested forms of street railroad fares where such action would be in 
the nature of questionable experimenting with a situation extremely 
hazardous both to the carrier and to the public. 





Discrimination — Combined utility departments — Ferry and street 
railways. 
Statement that transbay ferry riders should not be required to 
carry the entire burden of an unprofitable traction system, p. 624. 
Rates — Street railways — Apportionment, 
Statement that while the need of an increased revenue may have 
P.U.R.1928D. 








616 CALIFORNIA RAILROAD COMMISSION. 


been established by a street railway company, such revenue should 
be sought from casual or occasional riders rather than regular riders, 
p- 624. 

Discrimination — Combined utility departments — Ferry and street 
railways, 

Statement that it is not fair to require transbay riders to keep 

a traction division of a carrier going if there is any way by which its 
own patrons can do this, p. 625. 


Rates — Value of service — Street railways. 

Discussion of the probability that increased street railway fares 
would accentuate the tendency of small business communities in iso- 
lated suburbs to develop, thereby eliminating the carriage of the shop- 
ping public to concentrated business sections, p. 626. 


(Commissioner Carr dissents in part, Commissioner DrCoro dissents 
in part.) 


[May 29, 1928.] 


App.ication of a street railway company for increased rates, 
also investigation upon the Commission’s own motion into the 
rates, fares, and practices of said company; rates adjusted in 
accordance with opinion. 

Appearances: Dunne, Brobeck, Phleger & Harrison, for the 
Key System Transit Company; Guy V. Shoup and C. W. Dur- 
brow, for the Southern Pacific Company; W. J. Locke, City 
Attorney, for the city of Alameda; Preston Higgins and J. W. 
Collier, for the city of Oakland; E. J. Sinclair, City Attorney, 
and John N. Edy, City Manager, for the city of Berkeley; 
Thomas M. Carlson, City Attorney, for the city of Richmond; 
C. W. White, for the town of Hayward; G. N. Richardson, for 
the city of Piedmont; Thomas W. Girby, for the town of Emery- 
ville. 


Seavey, Commissioner: The above application was filed by 
the Key System Transit Company on June 27, 1925. Because 
of the needs of the company on December 31, 1925, increased 
interim fares were granted by Decision No. 15817. Following 
that interim order a further study was made of the situation re- 
sulting in certain findings of facts and recommendations and an 
order directing the establishment of certain purely experimental 
fares, Decision No. 19027, dated November 9, 1927. 
P.U.R.1928D. 
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The company did not elect to try these experimental fares 
and petitioned for rehearing, which was granted on December 
22, 1927. On the same date the Commission instituted an in- 
vestigation on its own motion, Case No. 2467, broadening the 
issues to be considered. Further hearings were held on January 
24 and 25, March 6, 7, 8, 27, 28, and 31, 1928, on which last 
date the matters were submitted. 

Outside of those features which will be hereafter discussed, 
there seems no reason to alter the findings of fact set forth in 
Decision No. 19027, to which decision attention is hereby di- 
rected. 

The experimental form of fares set out in Decision No. 
19027 will rio longer be considered. It is obvious, as indicated 
by the Commission in that decision, that there was little hope 
for success with such fares unless the company tried them out 
wholeheartedly. The municipalities, the business interests, and 
the people generally in the east bay district evidenced a desire 
and willingness to aid the company in every way in this experi- 
ment, but the company did not wish to take the step, believing 
that it was too much of a risk in light of its financial condition. 

In Decision No. 19027 this Commission estimated that the 
current financial results of the applicant’s operations on an an- 
nual basis indicated a net income available for return of 
$1,195,079. On a comparable basis, using 1927 actual revenue 
and taxes, this figure of net income for 1927 is $1,014,425. The 
decrease in revenue according to the record is continuing for 
1928, and, therefore, the net income for 1928 on the present 
fares undoubtedly will be reduced to a substantially lower figure. 
The fixed charges for 1927 totaled $1,078,250.63 and for 1928 
will be approximately the same. It is, therefore, apparent that 
with the present basis of fares this applicant will not be in a 
position to meet its fixed charges for 1928. 

The company in order to continue to give service to the public 
is entitled to and must have increased net income and to have 
that increase permanently. This must be accomplished by both 


increasing revenue and decreasing expense. This Commission 
P.U.R.1928D. 
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has previously pointed out how expenses may be decreased. 
Only the possibility of further increase of revenue will be dis- 
cussed in this opinion. 


Transbay Lines 

The company asks as base fares 25 cents one way and $6.50 
commutation. The one-way fare is now 21 cents. The service 
here performed, compared with the service performed under the 
local present fare of 7 cents and the maximum proposed fare of 
10 cents, indicates that the fare of 21 cents should not be in- 
creased. Checking the relationship between the one-way fare 
and the commutation against the average cost of service on the 
transbay lines further confirms this conclusion. The estimated 
total average cost per transbay passenger trip, as derived from 
the figures in this record, is approximately 17.3 cents, of which 
13.1 cents reflects the cost of operation and 4.2 cents reflects 
return on the facilities used. Under the present commutation 
fare of $5.20 per month the trip rate each way is 8} cents on a 
30-day basis and 11.2 cents on the average usage basis. In my 
opinion, under the circumstances and conditions in this terri- 
tory, the commutation rate should be sufficient to cover the aver- 
age unit operating cost of the present transbay service, together 
with some margin for return upon the facilities used. The $6.50 
commutation rate proposed by the company is equivalent to 
14.1 cents per trip on the average usage basis. This rate meets 
the above condition. 

I, therefore, recommend that the regular one-way fare remain 
as it is at 21 cents and that the commutation fare between San 
Francisco and Richmond be increased to $7, and the fare between 
San Francisco and all other east bay communities now served 
at $5.20 be increased to $6.50. 

I further recommend that the company, in order to increase 
its traffic and its revenue, seriously consider putting in special 
round-trip fares on off-peak periods, such as Sundays, holidays, 
and evenings. 


Street Car Lines 
The condition of the street car industry throughout the nation 


is very unsatisfactory. In the east bay district this is true in an 
P.U.R.1928D. 
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aggravated form. It has the general condition of destructive 
competition with the private automobile in a territory where 
the automobile can be used to advantage throughout the year. 
The region is a difficult one to serve, being a narrow strip 
thirty miles long, with a large proportion of unprofitable ter- 
ritory. The history of the financial structure of the company 
has been one of considerable misfortune. Also, its public rela- 
tions generally have been unsatisfactory. 

In this record there are several fare structures under consid- 
eration for the street car lines which either the engineers of 
the company or the engineers of the Commission estimate will 
bring additional revenue. They will be designated and dis- 
cussed from the standpoint of their basic fares. 

1. 5-cent zone fares: The Commission’s engineer estimated 
that this plan would increase the gross annual revenue of the 
company in the amount of $440,000. No estimate was presented 
by the company. The estimate was based generally upon the 
zoning outlined in Decision No. 19027 where the present six- 
teen mile zone of Oakland and Berkeley was divided into three 
zones. If a zone system of fares was put into effect, some such 
division would be necessary, but no basic study has been made 
to determine the most equitable fare breaking lines. If such 
fares were to be attempted at this time they would be experi- 
mental and the zones would probably need soon to be revised. 
Under the straight zone fares the revenue would be increased 
immediately with a probable downward trend, finally seeking a 
level considerably above where the present 7-cent fare is settling. 
I am inclined to believe that in this territory a basic zone system 
of 5-cent fares, with some concession to the regular long distance 
riders, will become necessary in the quest for equitable fares 
and a more adequate return and that this should be attempted 
before driving riders away with higher base fares. It would 
be wise for the company at least to collect data that may be used 
in making a determination along this line. 

2. 5-cent zone fare with $1 weekly pass: The Commission 
engineer estimated on this modification of the straight 5-cent 
zone fare an increase in gross annual ‘revenue ranging from a 


maximum of $834,000 to a minimum of $134,200. The com- 
P.U.R.1928D. : 
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pany engineer estimated a loss of approximately $400,000 for 
the year 1928. These figures of maximum gain and loss are 
undoubtedly far beyond the mark. I am convinced that not 
only would this form of fare bring in as much if not more 
revenue but it would have a tendency to a future increase rather 
than a decrease, as is being experienced under the present 7-cent 
fare. 

3. 10-cent fare with $1 weekly pass: This is the fare pro- 
posed by the applicant. The company’s engineer estimated a 
net increase in annual revenue of $424,300 for the year 1928. 
The Commission’s engineer estimated a reduction in gross an- 
nual revenue, after a period of adjustment of from two to three 
years, to the extent of $375,000. Under cross-examination, how- 
ever, certain errors in calculation were pointed out whereby an 
estimate prepared on the premises used showed the reduction in 
gross revenue increased to $755,000. The Commission’s engi- 
neer testified to another estimate of what this form of fare would 
produce based upon different premises which resulted in a de- 
crease in revenue of $365,000. The wide variation in the 
amounts which these different estimates show would be earned 
under this form of fare suggests a very serious uncertainty as 
to the actual effect of establishing this fare. 

The company’s estimate it would seem is all that could be 
expected under the most ideal conditions. Such conditions do 
not obtain in this region, as has been indicated to some extent 
heretofore and as will be referred to later in this opinion. The 
10-cent fare is generally recognized as the maximum amount 
that can be charged for a single territorial street car ride, it 
being generally admitted that any higher fare would permanent- 
ly drive away both the long and short distance rider to other 
means of transportation. In fact, as the result of the present 
downward trend of traffic under the existing 7-cent fare, the 
company’s engineer modified his estimate, showing that the net 
increase in gross revenue for the year 1928 would probably be 
only $171,300. With the continuation of this downward trend, 
the revenue of the company in the third year would be found to 
closely approximate the estimate of the Commission’s engineer. 

4. 10-cent fare, 3 tokens for 25 cents, $1 weekly pass: This 
P.U.R.1928D. 
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form of fare is a concession to 10-cent riders under basis No. 3 
who ride rather frequently and will also take away some of the 
pass riders who are in the twilight zone. The Commission 
engineer estimates an annual gross loss of $88,000. The com- 
pany engineer estimates a net gain to revenue of about $165,000. 
This proposal is subject otherwise to some of the same strictures 
as basis No. 3 and altogether does not give much hope. 

5. 10-cent fare, 3 tokens for 25 cents, $1.25 weekly pass: The 
company offered this form of fare for consideration with the 
statement that it was not acceptable and its engineer estimated 
that the net increase in revenue would be $583,300 for 1928. 
The Commission engineer made no estimate. This again is a 
form of concession to the 10-cent riders. It will throw more 
percentage into the token class and will have a much greater 
tendency to decrease the total number of riders. Temporarily 
it will give some added revenue but permanently, under normal 
conditions, it will reduce the total riders much below No. 3 and 
No. 4 and produce a total revenue somewhat higher. It also 
is subject to some of the same strictures as No. 3. 

During the hearings on rehearing the company called as wit- 
nesses the general managers of the street car lines in Salt Lake 
City, Seattle, and Tacoma, and the managing director of the 
American Electric Railway Association. These were all men 
of considerable experience with street railways in operation and 
rate matters and in general study. Three of these witnesses are 
in active street car management and have for a large portion of 
the last ten years been experimenting with different forms of 
fares and, as I read their testimony, are still experimenting. 
They testified specifically and strongly against the experimental 
fares proposed in the last order of this Commission and general- 
ly in favor of the fares proposed by the company. Their ex- 
perience has been confined principally to service in territory 
that may be termed one unit of population and one municipal 
control. I question if their experience can be used to solve the 
east bay problem except in a very general way. 

We have here a utility operating a unified street car system 
in ten separate municipalities. At least five of these cities have 


developed individually and largely within themselves until the 
P.U.R.1928D. 
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phenomenal growth of this section has brought their outskirts 
together. They still retain their individuality, even though one 
of them is now metropolitan in size. Some of them still retain 
their constitutional control over certain features of this utility’s 
operations. All of them have legal control over automotive 
transportation within their bounds. Testimony in this record 
indicates action in different parts of this territory adverse to 
the interests of applicant in the event that increased revenue is 
sought to be obtained through ill-advised fare structures. 

Urban transportation is in a serious period of transition. It 
is nothing strange or unexpected. The new form is making in- 
road into or transplanting the old, as has happened in the past. 
In many instances the change has entirely taken place, either by 
a total abandonment or by transplanting. This record is replete 
with testimony direct and indirect to the effect that this company 
is now in serious financial difficulties and that the future does 
not hold out hope for any continued adequate return upon the 
investment in street car property from revenue from that opera- 
tion. 

{ am frank.to say that this record seems to indicate that the 
wolf has been kept from the door longer in those cities where 
there has been the direct asumption of municipal responsibility 
for operation or full and open public co-operative arrangements 
between local authorities and utilities, concessions made on both 
sides and experimental rates tried with joint approval. 

Under this record and the condition stated I can not recom- 
mend to the Commission that it order into effect for the street 
ear service any of the forms of fares hereinabove considered 
Any such action would be in the nature of questionable experi- 
menting with a situation extremely hazardous both to the appli- 
cant and to the public. The company itself should, if possible 
with the aid of local authorities, prepare the way for some form 
of fare experimentation and other means of lessening the stress 
on this system that appears to have more reasonable chance of 
success. 

I, therefore, recommend that the matter as to street car fares 
be left open for further order to such time as, after due consid- 
eration, the company, by resolution of its board of directors, may 
P.U.R.1928D. 





XUM 





XUM 


RE KEY SYSTEM TRANSIT CO. 623 


petition this Commission to file fares which it believes will most 
nearly meet the exigencies of the situation. 


Carr, Commissioner: I am in general agreement with my 
associates that some substantial relief must be given the com- 
pany but I am not in entire accord with them as to nature of 
the relief or the kind of order which should be made. 

The condition of this company is probably even worse than 
indicated in the majority opinion. The operative property 
represents a cost of approximately $29,000,000. To reproduce 
it new it would cost more than this. The fair value of the 
property under all the circumstances is probably much less. 
The company has a bonded indebtedness of $17,445,000, amount- 
ing to about 60 per cent of the cost of its property. Its annual 
interest charges on this are, in round figures, $1,078,000. In 
1927 with depreciation caleulated on the sinking-fund basis its 
actual operative earnings were only $834,000, or $244,000 less 
than enough to meet its fixed interest charges.’ The rate of 
return on the cost of the property is less than 3 per cent. 

Questions usually important in rate proceedings are here un- 
important, for here the question insistently forces itself to the 
front—“can any system of fares having some semblance of fair- 
ness between classes of riders be devised which will make it 
possible for this company to exist and to continue to serve the 
great populations tributary to its lines?” 

On December 31, 1925, the Commission as an emergency meas- 
ure authorized the company to establish a 7-cent street car fare, 
a 21-cent single trip transbay fare and a $5.20 monthly com- 
mutation transbay fare, estimating that these emergency in- 
creases in fares would yield the company an increased annual 
revenue of $846,000. (Re Key System Transit Co. 27 Cal. R. 
C. R. 381.) Notwithstanding this confident prediction the in- 
creased fares in 1926 yielded an increase in gross revenue of 
but $280,000 and in 1927 of but $135,000. 


1The engineers of the Commission estimated reasonable operating ex- 
penses for 1927 at a somewhat less figure than the actual experience of 
the company showed they were. The majority opinion uses the former, 
which explains the difference between the results there and here indicated. 
For the purposes of this decision it is not important which figures are used. 
P.U.R.1928D. 
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This company is in competition with privately owned auto- 
mobiles, both in its traction and its transbay service. It is 
subject to a potential bus competition in its traction service in 
each of the various cities it serves because each of these may 
authorize such a bus service. It is likewise, although in per- 
haps a lesser degree, subject to such a potential competition in 
respect to its transbay service. The various communities the 
company serves and other communities about San Francisco 
Bay are in a state of competition in respect to their development 
and upbuilding. Transportation facilities and charges have their 
effect upon the rate of development of these and the attraction 
and movement of population. 

While, as strikingly illustrated by the actual experience of 
this company, authorizing this fare or that may find ample 
justification on paper and in theory, any such fare is futile if the 
public will not ride. In short with this, as with many similar 
companies, competitive and economic conditions have become far 
more potent than the order of any regulatory body such as this. 
To a very large extent the riding public fixes and determines 
the rate of fare. 

In considering what should be done under the situation 
pointed out, it should be borne in mind that the company’s 
property and operations are divided into two divisions—the Key 
or transbay division and the traction division which serves the 
various local communities. Of these the traction division is in 
very much the worse condition. It is enough here to point out 
that the Key division is earning about 5 per cent return and 
the traction about 2 per cent. 

I am in agreement with my associates that increased transbay 
fares should be authorized. Also I am in agreement with them 
that there is a limit upon the fares which may reasonably be 
imposed upon this class of riders. They should not be required 
to carry the entire burden of the unprofitable traction system. 
It is not easy to lay down any general rule as to how much of 
the burden they should carry. As far as the record is concerned 
there is no dispute that the transbay fare increases asked by the 
company will augment its revenue by between $400,000 and 


$450,000 a year nor that a little over one-half of this would 
P.U.R.1928D: 
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come from the increase of the one-way fares from 21 cents to 
25 cents. My associates favor authorizing the increased com- 
mutation fares, leaving the one-way fare as it is. The reverse 
of this seems to me the proper course. Historically the relation- 
ship between the commutation fares and one-way fares has been 
kept almost constant. If any change is to be made now it seems 
to me more logical to apply to these fares the theory which the 
company would apply to its traction division, namely, to leave 
the charge as against regular riders substantially unchanged and 
to seek increased revenue from the casual or occasional riders. 
There is nothing unfair or unreasonable in this general theory 
and I think it should here be applied to the transbay riders.* 

What to do with the traction division and fares presents a far 
more difficult question. It is not fair to require the transbay 
riders to keep this division going if there is any way by which 
its own patrons can do this. The present fare structure is an 
unreasonable one in the sense that the fare does not yield any 
substantial return on the property. The company insists that its 
proposed 10-cent fare with a $1 weekly pass will increase its 
revenue by some $400,000 over its revenue from the present 
7-cent fare. None of the various other forms of fares suggested 
either in the former opinion or in the course of the hearings 
since hold any reasonable certainty of yielding additional 
revenue, and much as this Commission might prefer to direct 
some fare other than that proposed by the company, it is not 
justified in so doing under the present record.® 

2Here the Commission is in effect rendering a judgment against one 
class of riders, namely, the commutation riders. The issue as to which of 
these two classes should be required to bear an increased burden really has 
not been tried out in the course of the proceedings, the record being sur- 
prisingly barren of testimony or discussion to aid in reaching a correct 
conclusion. This situation illustrates concretely what I sense is a serious 
defect in regulation of rates by the Commission. A rate case is fully 
presented and the Commission reaches a sound and well supported conclu- 
sion that revenue should be decreased or increased as the case may be. The 
question then arises as to the class or persons to secure the benefit or suf- 
fer the detriment. As to this, while the patrons of the utility theoretical- 
ly have a hearing practically they do not. 

3] agree with Mr. Commissioner Seavey that any fare structure of a 
trial nature to which the company is opposed would be almost certain to 
fail. It would never receive a fair trial. In a prior order this Commis 
P.U.R.1928D. 40 
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I am in entire accord with my associates in the premise that 
competitive and economic conditions will largely determine the 
level and kind of fares. But I feel that the logical conclusion 
from this premise is that where a company admittedly is not 
carning a reasonable return on existing fares it should be given 
some latitude in establishing new fares which it believes will, 
under such competitive conditions, yield it something in the 
way of a return. This of course is subject to the qualifiextion 
that the general scheme of fares is not an unreasonable one. 
It can not be said that the company’s proposal is unreasonable. 
In its essence it does not substantially affect regular riders who 
may make use of the $1 weekly pass. There is nothing unfair 
or unreasonable in the casual or occasional rider paying more 
than the regular rider. 

Whether this fare structure will work is a different question. 
The company claims it will. I think this Commission must give 
the company a chance to try it out. Its success or failure will 
depend largely upon the way in which it is received by the 
traveling public, which, after all, here holds the final veto power. 


Decoto, Commissioner: I concur in the foregoing opinion, 
with one exception: 

From the study of the record in this case, it seems clear to me 
that there is no street car fare proposed or that can be devised at 
this time that will yield a greater gross revenue than the fare 
now in force. In my opinion the applicant would now be in a 
better position from the point of view of gross earnings if it had 
left in force the 6-cent fare. The increase in fare of one cent 
caused four million less rides in the first seven months. These 
four million rides did not vanish into thin air. They represent 
the people who took to the automobile or to walking. This 
company can not compete with the privately owned automobile, 
or with busses, or with the tendency of the people to leave street 
cars by raising the cost of street car travel. 
sion authorized fares of an experimental nature, going upon the theory 
that the company by its fares should seek to attract more patronage. The 
company was bitterly opposed to trying such a fare structure. In view 
of the uncertainty of the results of such a structure the Commission would 


not be justified in making a mandatory order requiring it to be tried out 
P.U.R.1928D. 
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In addition to the increased use of the automobile, to which 
the territory served by the applicant readily lends itself, there 
has grown up in all the applicant’s territory, at intervals of ap- 
proximately ten blocks, small business communities. These 
small business communities vary in size from a few stores to 
several blocks of stores and each one has its own moving picture 
house, many of which seat over a thousand people. In these 
small business communities every kind of merchandise is car- 
ried. This new business development has now reached the stage 
where there are very few sections of the territory served by the 
applicant that are not within easy walking distance of one of 
these business centers. This has created a tendency to buy in 
the immediate vicinity of a residence and thus eliminate the cost 
of street car fare. A raise of street car fare would certainly 
tend to accentuate this tendency. 

This Commission has pointed out many times that the solu- 
tion of this applicant’s difficulties lies in rigid economy, in the 
reduction of its operating expenses, and in the abandonment of 
duplication of service by this applicant and the Southern Pacific 
Company. The territory served by applicant could readily be 
served by complete one-man car operation. This complete op- 
eration, in my judgment, would save to the applicant $350,000 
per year. It is to reductions of this kind and to abandonment of 
duplication of service by the applicant and the Southern Pacific 
Company that this applicant must look for increased net earn- 
ings rather than to increased fares, which experience has shown 
only tends to drive business from the applicant. 

In this particular instance the regulation of street car fares 
seems to have passed from the realm of regulation by this Com- 
mission into the realm of regulation by competition, that com- 
petition now being furnished by the privately owned automobiles 
and will be furnished by busses as soon as street car fares ap- 
proach 10 cents. 

For the next several years, or until the community served be- 
comes most densely populated, the applicant can not hope to 
obtain from any combination of street car fares the rate of 
return usually allowed to public utilities. It must, in the 


mean time, be satisfied with a much smaller return. 
P.U.R.1928D 
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I do not concur in that portion of the opinion that leaves the 
street car fares open for further consideration. This case has 
been before the Commission for two years and a constant study 
of various fares has been made in this district as well as in other 
cities of the state. I believe little additional can be learned 
from further study by either our own engineers or those of the 
applicant. For this reason the fares should now be definitely 
fixed at 7 cents and the case closed. 





IDAHO PUBLIC UTILITIES COMMISSION, 


RE COLONIAL TRUST COMPANY et al. 
[Case F-660, Order No. 1124.] 


Service — Jurisdiction of Commission over abandonment. 

1. The operators of a carrier, by filing application to abandon its 
service with a State Commission submit themselves to its jurisdiction 
and it then becomes the duty of that body to determine from all the 
facts as presented whether the evidence warrants the continuation or 
discontinuance of such service, p. 631. 

Service — Abqndonment — Dangerous condition of system. 

2. Abandonment of service was held to be necessary on a traction 
system where a continuation of operation without replacement of ties 
and the repair and renewal of rolling stock would be dangerous to 
the lives of the employees and passengers and where revenues had 
fallen so low that it was impossible to pay ordinary operating ex- 
penses and taxes, p. 633. 

Service — Abandonment — Duty to serve — Inadequate return. 

3. The duty of a public utility to operate is no greater than the 
public demand for such service as measured by a comparison of the 
revenues received from its operation with its “out of pocket” cost, tax- 
es, and a fair return on the value of property used in meeting such 
demand, p. 634. 

Service — Right to abandon — Inadequate earnings. 

4. A public utility cannot be lawfully made to continue opera- 
tions which do not yield earnings sufficient to meet operating costs 
and fixed charges, not taking into account any return on property used 
in such operations, p. 634. 

Valuation — Junk value — Commission jurisdiction. 

5. The Commission is without authority under the law to fix the 
value of the property of a public utility at an estimated “junk price” 
and use the same as a basis upon which a fair return is to be com- 
puted, p. 635. 

[May 14, 1928.] 
P.U.R.1928D. 
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AppricaTion of trustees of a traction company to abandon 
and discontinue freight and passenger service; granted. 

Appearances: James L. Boone, Boise, and J. L. Eberle, 
Boise, representing the above named applicants; M. R. Eustice, 
Caldwell, representing city of Caldwell; H. A. Griffiths, Cald- 
well, representing Canyon county; J. H. Lamport, Boise, repre- 
senting patrons at Star and Eagle; Elbert S. Delano, Boise, 
representing patrons from Boise to Meridian; Miss Emma Wil- 
kinson, Boise, representing certain residents of Boise. 


By the Commission: The above entitled matter was initiated 
by filing, on the 16th day of April, 1928, the application of the 
Colonial Trust Company, a corporation, and F. F. Brooks, as 
trustees, and the Boise Valley Traction Company, a corporation, 
for an order authorizing abandonment of, and discontinuance of 
service on, the traction lines of the said Boise Valley Traction 
Company. 

By Order No. 1123 this Commission set the hearing on said 
application at 10 o’clock a. m. May 1, 1928, at the office of this 
Commission, in the State Capitol, Boise, Idaho, and special no- 
tice of the time and place of said hearing was directed given as 
provided by said order. 

Protests to the granting of the authorization requested in said 
application were filed by the protestants listed above under “Ap- 
pearances.” 

After due notice given as provided by said order this matter 
came on regularly for hearing at 10 o’clock a. m., May 1, 1928, 
before the Commission, at its office in the State Capitol, Boise, 
Idaho, and at said hearing the applicants and protestants were 
represented as above set forth. Oral and documentary evidence 
was submitted on behalf of the applicants and the protestants. 
At the conclusion of the hearing respective counsel were given un- 
til May 4, 1928 within which to file briefs. Briefs having been 
filed, the Commission proceeded to study the evidence as appli- 
cable to the issues raised at the hearing. 


Issues Raised at the Hearing. 
The main issue raised was that the freight service in carload 
lots from points on the line of the Boise Valley Traction Com- 
P.U.R.1928D. 
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pany from Star via Boise to Meridian should not be discontinued, 
and that the revenues received from such service were sufficient 
to justify a continuation thereof. There being little evidence 
on this issue submitted at the hearing on May 1, 1928, the Com- 
mission set a second hearing at 2 o'clock p. m., May 11, 1928, at 
the office of the Commission, State Capitol, Boise, Idaho, for the 
purpose of giving the parties interested herein an opportunity to 
submit further evidence to be considered in determining whether 
the continuation of said freight service could be justified; that, 
after due notice given, the second hearing was held at 2 o'clock 
p. M., May 11, 1928, at the office of the Commission in the State 
Capitol, Boise, Idaho, with the parties represented as above set 
forth, excepting Miss Emma Wilkinson, for certain residents of 
Boise, Idaho, and H. A. Griffiths, Esquire, for Canyon county, 
which protestants were not represented. Oral and documentary 
evidence was submitted on behalf of the applicants and the Com- 
mission, and no evidence submitted on behalf of the protestants. 
The hearing being closed the matter was taken under advisement 
by the Commission. 

The Boise Valley Traction Company is a public service cor- 
poration organized and existing under and by virtue of the laws 
of the state of Maine, and duly qualified to do business in the 
state of Idaho by virtue of compliance with the laws of said 
state, and is a common carrier of freight and passengers operat- 
ing at the present time certain electric lines within the state of 
Idaho, ineluded in which is what is known as the Boise Valley 
Loop Line, from Boise via Eagle, Star, Middleton to Caldwell, 
on the north side of the Boise river, known as the Northern di- 
vision, and from Caldwell via Nampa, Meridian and Ustick to 
Boise, on the south side of the Boise river, known as the Southern 
division, and what is known as the South Boise Line, from the 
company’s station in Boise to a station in South Boise, known as 
Ivywild; making a total of approximately 61.9 miles. 

That the said Colonial Trust Company is a corporation organ- 
ized and existing under and by virtue of the laws of the state of 
Pennsylvania, and said F. F. Brooks is a citizen and resident of 
the state of Pennsylvania, and the said Colonial Trust Company 
and F. F. Brooks are trustees under and by virtue of a certain 
P.U.R.1928D. 
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deed of trust dated May 31, 1908, made and executed by the 
Boise & Interurban Railway Company, Limited, predecessors in 
interest to the said Boise Valley Traction Company, which said 
deed of trust conveyed to said trustees certain of the traction 
lines now owned by the Boise Valley Traction Company as se- 
curity for certain bonds. 

That, on or about the 12th day of April, 1928, in an action 
in the District Court of the United States, for the district of 
Idaho, Southern division, in which the Colonial Trust Company 
and F. F. Brooks, as trustees, were plaintiffs, and Boise & In- 
terurban Railway Company, Limited, Boise Valley Traction 
Company, and others, were defendants, a decree of foreclosure 
in favor of the plaintiffs was made and entered, a copy of said 
decree is admitted in evidence marked “Exhibit B,” directing the 
sale of the traction lines, assets, and property of the said Boise 
Valley Traction Company, one of the defendants in said action 
and one of the applicants herein, to satisfy the amount found due 
in said decree, aggregating $2,153,195, as shown by said “Ex- 
hibit B.” 

Jurisdiction. 

[1] The question of the jurisdiction of this Commission to 
permit abandonment and discontinuance of the service has been 
raised. It is the opinion of this Commission that by the filing 
of said application the applicants have submitted themselves to 
the jurisdiction thereof, and it is the duty of this Commission to 
determine from all the facts, conditions, and circumstances in 
evidence presented by any party, or presented upon request of 
the Commission, or any party, to determine whether or not a 
continuation of the passenger and freight service on the whole 
system, or a continuation of the passenger or freight service on 
the whole system, or any portion of the said system, can be justi- 
fied under the law. Should the evidence presented warrant a 
continuation of the service now being rendered, or any part there- 
of, it is the duty of this Commission to so find, and to make an 
order in accordance with such finding; while, on the other hand, 
should the evidence fail to sustain a continuation of such service, 
or any part thereof, on the whole system, or any portion of said 
system, it is the duty of the Commission to so find. 

P.U.R.1928D. 
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Revenues, Operating Expenses, and Taxes. 

The evidence discloses that the revenues, operating expenses, 
and taxes for the last three years of operation for the Northern 
division, the Southern division and the South Boise Line, re- 
spectively, are, as follows: 


Northern Division. 


Revenues. Operating Expenses and Tazes. 
DE. aerate qnesanawes $83,523.77 eee $80,690.62 
BEES oee0eresceeseess 78,085.63 BED .0.ceeseen ececcees 80,593.66 
BUES Se ewecsescen eee 71,908.57 BOEE <setivs seseeeeveess $2,555.31 

Southern Division. ‘ 

Revenues. Operating Expenses and Tazes. 
eee $109,638.44 eee $95,604.76 
BEE wtsebcineseceans 107,576.92 MT sedesecunveseeuy 2 95,182.13 
BE stteceanenca seers 92,136.96 i ere ee 100,907.79 

South Boise Line. 

Revenues. Operating Expenses and Tazes. 
aS. $13,909.49 POE Sicvevesascnaoues $16,709.21 
BORD wsbviscvirseses< 14,742.57 BE Vidgieivbeensodee 15,493.40 
POE esnndsteseceovee 14,725.44 BEE. © senna eae e gaa 16,326.64 


The above figures are the revenues received from the operation 
of the Northern division, the Southern division and the South 
Boise Line of the Boise Valley Traction Company, and the 
actual expenses of operation and taxes for the said period, with- 
out a consideration of the depreciation on the rolling stock 
and system or any return on the value of the used and useful 
property. It will be observed that during the year 1927, the 
revenues received from the operation of the said divisions and the 
South Boise Line were not sufficient to pay actual expenses of 
operation and taxes by $21,016.77. 


Can the Operation of One of These Divisions Be Discontinued 
and the Other Continued? 


In ease operation of the Northern division be discontinued and 
operation of the Southern division continued there would have 
to be an adjustment of the operating expenses of the Southern di- 
vision. While the two divisions have been in operation there 
has been allotted to the expense account of each division a propor- 
tionate share of the salaries of certain employees and the ex- 
penses of the maintenance of certain stations, such as Caldwell 
and Boise, the continuance of these employees and stations would 
P.U.R.1928D. 
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be necessary in order to operate the said Southern division. The 
proportionate share of these expenses which has been allotted to 
the Northern division is $11,616.94. The evidence also shows 
that there should be included approximately six thousand dollars 
for an additional power bill on account of the reduction in load 
factor. 

It will be observed that the revenues from the Southern divi- 
sion for the year 1927 failed to meet the operating expenses and 
taxes. Considering the manner in which the revenues have been 
falling off on said division for the three year last past and the 
added cost for the operation of said division with the discon- 
tinuance of the Northern division, would result in going from 
bad to worse. In case we reverse this, and consider a discontinu- 
ance of the operation of the Southern division and a continuance 
of the operation of the Northern division without the Southern 
division, it would result in a still greater loss than at the present 
time. 

The evidence shows that the revenues of the South Boise Line 
have failed to pay operating expenses and taxes for the three 
years last past. 


System. 


[2] The evidence shows that the interuban road-bed is in bad 
condition and, in order to put the road-bed in first-class operating 
condition, it will be necessary to replace about seventy-five per 
cent of the ties. This replacement will require an expenditure 
of approximately one hundred twenty thousand dollars. The 
rolling-stock is also in dire need of repairs, and in some instances 
ears should be replaced by new ones. On account of the condi- 
tion of the road-bed, track, and rolling-stock the Commission is 
of the opinion that to require a continuation of operation beyond 
a certain limit of time, without replacement of the ties and the 
repair and replacement of some of the rolling-stock, such opera- 
tion would be dangerous to the lives of the employees and the 
passengers. The company has no funds and the revenues have 
fallen so low that it is impossible to pay the ordinary operating 
expenses and taxes. If the business on the road is not sufficient 
to pay the actnal cost of the operation and taxes, no inducement 
can be given to new capital to invest in the purchase of the system 
P.U.R.1928D. 
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and in making the necessary rehabilitation thereof, as no hope 
can be given that the revenues in the future will be great enough 
to yield a return on the cost of the necessary rehabilitation of the 
system after the payment of the cost of the operation and the 
taxes. 

[3] The fact as to whether or not an existing and long-stand- 
ing operating interurban line is necessary for the convenience and 
necessity of the public is best shown by the patronage given that 
interurban car line by the public. The duty to operate is no 
greater than the public demand and the public demand is 
measured by a comparison of the revenues received from its 
operation with its out of pocket costs of such operation, taxes, 
and a fair return on the value of the property used and useful 
in meeting such demand. A public utility may be required to 
continue service only so long as the public support warrants such 
continuance. As a general rule, a utility has a right to re- 
ceive for its service revenues sufficient to reimburse it for all 
operating costs, taxes, and pay a fair return upon the value of its 
used and useful property. 

[4] It appears from the adjudicated cases that there is no 
way under the law to require a public utility to continue opera- 
tion when the results of such operation do not yield earnings 
sufficient to meet its operating costs and fixed charges, to say 
nothing of any return on the property used and useful in such 
operation. 

The evidence shows that there is no money with which to make 
the necessary improvements, and if the company or the bond- 
holders had the money to make such improvement, this Commis- 
sion, in consideration of the revenues received from the opera- 


tions during the three years last past and of a most liberal esti-’ 


mate of the revenues coming from future operations, would not 
be justified under the law in ordering a continuation of the serv- 
ice when such continuation requires a large additional expendi- 
ture. 
Freight Service. 
It was the contention of some of the protestants that the 
revenues received from freight service from Star to Meridian via 


Boise would justify the continuation of the operation of the road 
P.U.R.1928D. 
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for freight by carload lots. At the hearing held on May 11, 1928, 
the applicants, at the request of the Commission, presented ex- 
hibits K to O, inclusive, on this issue. The Commission’s chief 
engineer, C. J. Franklin, also presented a study which was intro- 
duced as Commission’s “Exhibit No. 1.” 

Commission’s Exhibit No. 1 was made for the purpose of de- 
termining whether or not the revenues from the freight would 
justify the operation of said portion of the road for such serv- 
ice. It eliminates power by electricity and includes the cost of a 
Diesel engine to be propelled by gasoline. His study included an 
estimated junk value for the rails in place without any value for 
the ties in place, and provides for the replacement of approxi- 
mately five hundred ties per mile annually for a period of four 
years. 

Engineer Franklin in his exhibit estimates the annual cost 
of such operation to be $21,965. In this item he includes 
wages, depreciation on the engine, fuel oil, taxes, interest on 
the junk value of the property, and the cost of the engine, and 
estimated overheads and contingencies, with no amount set aside 
for working capital. He also estimates the revenues for freight 
in carload lots for the year 1927 for said portions of the line 
at $18,737, which would leave an annual deficit of $3,528. To 
this should be added the rental on the freight cars, which the 
testimony shows to be approximately two thousand dollars, mak- 
ing a total deficit of $5,528. 

[5] The Commission is without authority under the law to fix 
the value of the property of a public utility at an estimated junk 
price and use the same as a basis upon which a fair return is to 
be computed. Witness Franklin states that he made no effort to 
make great refinements in calculations, round numbers being 
used throughout, and had not included any estimate for working 
capital, as it was his purpose to test out the set-up to see if any 
relief could be afforded, but his conclusions were that no relief 
along this line could be offered, and the Commission so finds. 

Upon a consideration of all the foregoing facts, conditions 
and circumstances in evidence, this Commission is of the opinion 
that under the law the abandonment of all service is inevitable, 


and that a continuation of the interurban line as a whole, or any 
P.U.R.1928D. 
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part thereof, for either passenger or freight service is not justi- 
tied. 


Findings. 

1. That the actual revenues and the operating expenses and 
taxes of the Boise Valley Traction Company in the operation of 
the Northern division and the Southern division of the Boise 
Valley Loop Line, and the South Boise Line during the years 
1925, 1926, and 1927 were as hereinbefore sect forth under title 
“Revenues, Operating Expenses, and Taxes,’ and the said 
figures therein set forth under said title and the facts therein 
stated are hereby referred to and by reference made a part of 
this finding. 

2. That the present condition of the road-bed, rolling-stock, 
and ties of the Boise Valley Traction Company is such that to 
continue operation thereof would jeopardize the lives of the em- 
ployees and passengers. 

3. That the condition of the road-bed and rolling-stock is such 
that in order to rehabilitate the line and repair the rolling-stock 
in good condition for operation would cost approximately one 
hundred and twenty thousand dollars for rehabilitation and 
$60,000 for repair or replacement of rolling-stock. 

4, That the revenues received from the operation of the Boise 
Valley Traction Company from the operations of its electric 
lines, comprising what is known as the Boise Valley Loop Line 
and the South Boise Line, for the three years last past have been 
such that no inducement can be offered for a fair return on the 
money necessary to be expended in putting its lines and rolling- 


stock in good condition for operation after paying the necessary 


operating expenses and taxes. 

5. That the revenues received from the operation of the Boise 
Valley Traction Company for freight service from Star to 
Meridian via Boise, or from Eagle to Meridian via Boise, for 
the three years last past have been such that no inducement can 
be offered for a fair return on the money necessary to be expend- 
ed for putting that portion of the line in good condition for opera- 
tion and the purchase of the necessary equipment for operation 


after paying the necessary operating expenses and taxes. 
P.U.R.1928D. 
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6. That, in consideration of the evidence presented, the Com- 
mission is without authority under the law to require a continua- 
tion of the service on the interurban lines as a whole, or any part 
thereof, for either passenger or freight service. 





OKLAHOMA CORPORATION COMMISSION, 


RE MUSKOGEE NATURAL GAS, INCORPORATED. 
[Cause No. 8517, Order Nos. 4179, 4180.] 


Evidence — Uncontradicied testimony — Financial responsibility. 

1. The Commission is compelled, in the absence of positive testi- 
mony to the contrary, to assume that an applicant for a certificate is 
amply able financially to promote the proposed project where the lat- 
ter has made a prima facie showing of financial responsibility, p. 639. 

Certificates of convenience and necessity — Duties of Commission — 
Responsibility for service. ° 

2. The Commission, in issuing a certificate for the operation of a 
natural gas business, will not assume the responsibility of making a 
finding of fact upon the problematical gas supply available at any given 
time for consumption or for any definite future period, p. 639. 

Monopoiy and competition — Lower rates — Evidence of necessity — 
Natural gas. 

3. Public convenience and necessity sufficient to justify a certificate 
authorizing the submission to the voters of a city on the question of 
permitting a natural gas utility to engage in pubiic service at reduced 
rates, was held to be shown by an approximately unanimous expression 
of popular favorable sentiment, the approval of nearly all civic organi- 
zations and the fact that existing rates necessitated the granting of 
substitute fuel by industrial consumers, p. 639. 

Monopoly and competition — Jurisdiction of Commission — Revo- 
cable permit — Natural gas. 

4. The Commission in the interest of lower rates for the public has 
jurisdiction to grant a certificate authorizing a natural gas utility to 
apply for a city election on the question of permitting its operation 
therein, notwithstanding an existing utility is operating under a rev- 
ocable permit, for which it has surrendered its franchise and has ex- 
pended large sums in the construction of adequate facilities to serve 
thereunder, p. 639. 

Monopoly and competition — Jurisdiction of Commission — Illegal 
construction — Natural gas. 

5. The Commission in its own discretion has jurisdiction to grant 
a certificate authorizing a utility to apply for city consent to its opera- 


tions therein, notwithstanding it has already proceeded to construct 
P.U.R.1928D. 
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mains into the city limits without a certificate in violation of the law, 
p- 639. 


[April 19, 20, 1928.] 


AppticaTion of gas utility for a certificate of convenience and 
necessity ; granted. 


By the Commission: On the 25th day of February, 1928, 
the Muskogee Natural Gas, Inec., a corporation, organized and 
existing under and by virtue of the laws of the state of Okla- 
homa, filed its petition with this Commission under the terms 
and provisions of Chap. 102, Session Laws 1925, for a certificate 
of convenience and necessity authorizing it to apply to the city 
of Muskogee for an election to be held upon the question of 
whether or not a franchise for the transmission, sale and distribu- 
tion of natural gas in the city of Muskogee, shall be granted. 

It is set forth by petitioner that it has laid a pipe line from 
the Keefeton gas fields to the city of Muskogee, and that at the 
time of the filing of the petition the pipe line has been construct- 
ed more than half way through the city of Muskogee; that pipe 
for the remainder of the line has been purchased and a portion 
of the trenches have been dug; that petitioner is the owner of 
and has a contract for more than twenty million cubic feet of 
gas per day, and that it is desirous of obtaining a franchise to 
sell gas in the city of Muskogee for industrial consumption; 
that the location of petitioner’s pipe line through said city, paral- 
lels and is adjacent to the business and industrial part of said 
city, and that at the present time a great majority of the indus- 
trial and business concerns in the city of Muskogee are not able, 


on account of the price which is being charged, to use natural 


gas for heating and power purposes, and that on that account 
they are compelled to use coal and fuel oil. It is alleged that 
a great convenience and necessity would be served to these par- 
ticular firms, industries, and individuals by the supplying of 
natural gas for their use. 

Pursuant to the provisions of Chap. 102 and particularly §§ 
5 and 6 thereof, the Commission required that notice of hearing 
be given by delivering a copy to the chief executive officer and 
the clerk of the city of Muskogee, as well as to the managing 
P.U.R.1928D. 
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officer of the Oklahoma Natural Gas Corporation, the present 
holder of a franchise for the sale and distribution of natural gas 
in the city of Muskogee. In addition, the Commission required 
that notice by publication be given at the expense of petitioner, 
for at least two weeks in some newspaper of general circulation 
in the city of Muskogee. The notice set forth the fact that the 
application of the Muskogee Natural Gas, Inc., had been set for 
public hearing before the Commission at its court room in the 
Capitol at Oklahoma City on the 12th day of March, 1928. 
Thereafter the case was reset for hearing in the city of Muskogee 
‘on the 21st day of March, 1928, and was thereafter concluded 
at the Commission’s court room at the Capitol in Oklahoma City 
on the 30th day of March, 1928. 

[1-5] The Oklahoma Natural Gas Corporation, present hold- 
er of the franchise for the distribution of natural gas in the city 
of Muskogee, at the commencement of the trial on March 21st 
filed its general demurrer upon the grounds that the application 
fails to state facts sufficient, if true, to authorize the issuance of 
such a certificate of convenience and necessity, and upon the 
ground that it does not state facts sufficient to invoke the juris- 
diction or consideration of the Corporation Commission of the 
state of Oklahoma in the premises. The demurrer was by the 
Corporation Commission overruled. Thereupon, objections in 
the form of an answer was filed by the Oklahoma Natural Gas 
Corporation, which, summarized, sets forth its status as a public 
utility engaged in the business of producing, transmitting and 
supplying natural gas for domestic and industrial use through- 
out the state of Oklahoma and in the city of Muskogee. It re 
cites the fact that on the 7th day of December, 1925, its pred- 
ecessor the Oklahoma Gas & Electric Company was issued a 
revocable permit authorizing it to engage and continue in the 
business of furnishing gas service as a public utility in the city 
of Muskogee, and that thereupon its predecessor, the Oklahoma 
Gas & Electric Company had surrendered its municipal fran- 
chise in exchange for said revocable permit so issued, and that 
thereafter, it and its predecessor possessed the right and privi- 
lege to conduct, until such privilege was revoked according to 


law, its business of furnishing gas service in the said city of 
P.U.R.1928D. 
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Muskogee, Oklahoma, upon the terms and conditions of the sur- 
rendered franchise, except as to its period of duration; that it 
is now the holder and owner of all the rights of the Oklahoma 
Gas & Electric Company in connection with the distribution and 
sale of natural gas and the conduct of its business as a utility 
in the city of Muskogee, under and by virtue of a contract dated 
February 20, 1925, executed by the Oklahoma Gas & Electric 
Company and delivered to it; that applicant should not be heard 
in its application for a certificate of convenience and necessity, 
for the reason that the proceeding, commenced by applicant, had 
not been instituted according to the provisions of law, and that 
due and legal notice of said proceeding had not been given as 
required by law; that consideration of the petition should be 
denied for the reason that it affirmatively appears from the 
pleadings that the applicant is engaged in the construction of a 
pipe line into and through the city of Muskogee, in open and 
direct violation of the provisions of § 5, Chap. 102, Session Laws 
1925, and that said construction work is being carried on at 
this time and has been carried on by petitioner without having 
applied to the Commission for a certificate of public convenience 
and necessity, without having proved that public necessity and 
public convenience demands the construction of such a line into 
the city of Muskogee, and without having secured a certificate 
of convenience and necessity or a franchise from the city of 
Muskogee as provided and required by law; that in this peti- 
tioner has openly defied the Commission and the governing au- 
thorities of the city of Muskogee, and by reason thereof it should 
not be heard until such time as it had taken up that portion of 
its line and plant already constructed within the corporate limits 
of the city of Muskogee. Objector, however, admits that some of 
of the industrial and business concerns in the city of Muskogee 
are now using coal and fuel oil for heating and power pur- 
poses, but alleges the fact to be that such use was mainly brought 
about by reason of a shortage in the gas supply in the years 1917, 
1918, and 1919, at times when the domestic load was high, but 
that objector now is fully equipped and has available an ample 
supply to furnish the maximum requirements of all the commer- 


cial and industrial concerns within the city of Muskogee, and 
P.U.R.1928D. 
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will endeavor to keep and maintain such supply for the use and 
benefit of the city of Muskogee. Denial is made of the conten- 
tion of petitioner that the use of coal and fuel oil for heating and 
power purposes has been caused by the rate charged for indus- 
trial gas, and denies that prospective customers to whom petition- 
er would furnish gas in case a certificate and franchise is granted, 
are not now users of gas, and further denies that it is a con- 
venience or necessity so far as the particular firms, industries, 
and individuals are concerned; but to the contrary, alleges that 
public convenience and necessity do not demand the issuance of 
a certificate to petitioner for the reason that objector now covers 
the city of Muskogee with its gas distribution system, and has 
available an ample and adequate quantity of natural gas of high 
quality to meet all of the demands of persons, firms, industries, 
and concerns that are presently consuming gas or that are pros- 
pective consumers. Objector sets forth that, under and by virtue 
of the revocable permit, together with its predecessor in interest, 
it has invested large sums of money in the erection, construction, 
and maintenance of a modern and eflicient natural gas distribu- 
tion plant in the city of Muskogee, adequate in design and capac- 
ity, and sufficient at all times to supply the city of Muskogee 
and all of its inhabitants with all the natural gas required by 
them in their homes, or in the conduct of their business and in- 
dustrial enterprises in said city; that it is now furnishing said 
adequate supply of natural gas and is rendering good and eflicicnt 
service, keeping on hand at all times sufficient gas of high quality 
to meet the maximum or peak-load requirements in the city of 
Muskogee. It then recites the fact that it owns, operates, and 
maintains a system of transmission and gathering lines, some 
2071 miles in length, reaching into every important supply of nat- 
ural gas in the state of Oklahoma, all of which supplies are con- 
nected to the transmission system with the city of Muskogee, and 
that gas from most every field in the state of Oklahoma is avail- 
able for transportation and distribution for use in said city; that 
it has made enormous investments in the production division of 
its business, and in the acquisition of valuable gas leases and gas 
reserves, a8 well as gas purchase contracts, by which it keeps and 


maintains a vast reserve supply for the use of all the cities and 
P.U.R.1928D. 41 
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towns located upon its transmission system ; that by reason of said 
connections it is prepared to guarantee and furnish to the city of 
Muskogee, and for the use and benefit of its citizens, an adequate 
and ample supply of merchantable gas of high quality for both 
domestic and commercial uses for many years in the future, and 
that in addition it is constantly expending additional sums in 
the construction of gathering and transmission lines for the pur- 
pose of adding to its supply of natural gas, and in the repair and 
maintenance of its existing lines, and for the construction and 
maintenance of compressor stations, and new gas leases and gas 
purchase contracts, all of which it alleges to be for the use and 
purpose of guaranteeing to the city of Muskogee and its citizens, 
as well as the other cities and towns connected to its transmission 
system an adequate and sufficient supply of natural gas to guar- 
antee continuous and uninterrupted service, both for the present 
and for the years to come. Objector then denies the ability of 
petitioner or its readiness and willingness to furnish an adequate 
supply of natural gas such as would be required by the citizens 
of the city of Muskogee for domestic, commercial, and industrial 
uses, alleging the fact to be that petitioner has neither a gas sup- 
ply adequate to meet present requirements in the city of 
Muskogee, nor the ability to construct an adequate distribution 
system to meet the requirements and needs of the citizens, either 
presently or in the future; that petitioner’s available supply of 
natural gas is relatively insignificant, and that even though peti- 
tioner might be able to furnish natural gas in small quantities, 
that it cannot guarantee the maximum peak-load requirements 
of the citizens for commercial and industrial uses for the present 
time or for any definite period in the future; that objector can. 
and will carry on and maintain the business of distributing nat- 
ural gas to the citizens of Muskogee for domestic, commercial, 
and industrial uses throughout the future, until all available and 
accessible sources of natural gas are depleted, with the same high 
standard of efficiency and service that it and its predecessor in in- 
terest have maintained for the past several years. 

It then prays that the Commission refuse the certificate peti- 
tioned for, and that the petition be dismissed and denied for lack 


of jurisdiction of the Corporation Commission to entertain same, 
P.U.R.1928D. 
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and for the reason that the petition does not state facts sufficient 
to invoke the consideration of the Commission, or tc warrant the 
issuance of a certificate of convenience and necessity ; and for the 
further reason that the petition affirmatively shows upon its face 
that applicant has openly and defiantly violated the provisions of 
§ 5, Chap. 102, Session Laws 1925, and is continuing to openly 
and defiantly violate said section, in that it has constructed and 
is constructing a gas pipe line into and through the city of 
Muskogee, in the face of the fact that objector had a valid rev- 
ocable permit to engage in the gas business in said city, without 
having applied and procured a certificate of convenience and 
necessity from the Corporation Commission. Objector prays 
that the petition of said Muskogee Natural Gas, Inc., be denied, 
for the reason that there is no public necessity or demand for a 
duplicate natural gas distribution system in the city of Muskogee. 

Petitioner is supported in its application by a resolution passed 
by the Board of City Commissioners of the city of Muskogee, as 
well as an endorsement of the project by numerous civic organi- 
zations in the city of Muskogee. Mention was also made in the 
record of a petition bearing the names of from four to five 
thousand citizens of the city of Muskogee who have petitioned 
for the granting of authority to applicant to engage in the dis- 
tribution and sale of natural gas in the city of Muskogee. 

The issues in the immediate case are as to the financial re- 
sponsibility of petitioner, the quantity of gas available which can 
be contracted for and obtained for its use in supplying the de- 
mands of its customers in the city of Muskogee, as well as the 
question of whether or not convenience and necessity justify the 
granting of permission to seek authority for engaging in the 
business of the distribution of natural gas in the city of Muskogee 
as against the holder of an existing franchise by the Oklahoma 
Natural Gas Corporation. 

Upon the question of the financial ability, the company intro- 
duced a financial statement showing assets amounting to $2,219,- 
943.61 and liabilities amounting to $430,000, leaving a net 
worth of $1,889,953.61. There was no testimony tending to 
contradict the showing made by petitioner upon the matter of 
financial ability, and in the absence of positive testimony the 
P.U.R.1928D. 
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Commission will be compelled to assume that the applicant is 
amply able, financially, to promote the project which it has 
undertaken and which, as a matter of fact according to the plead- 
ings, had been almost completed at the time of the trial of this 
cause. 

The most hotly contested issue is as to the presently available 
quantity of gas in the vicinity of Muskogee for use by petitioner 
in supplying the demands of its consumers at the present time, 
as well as in the future. It is contended by petitioner and its 
evidence disclosed that the Muskogee Natural Gas, Inc., has 
contracted for and owns an open flow volume of 244 million 
cubic feet which quantity has already been connected with their 
pipe line. In addition to this, they offer proof of an optional 
contract upon 11,300 acres in what is known as the Quinton 
gas field, which has been examined from a geological stand- 
point and which has been recommended to petitioner as an 
available source from which a gas supply may be obtained. Upon 
the other hand, protestant, the Oklahoma Natural Gas Corpora- 
tion, seeks to show that the gas supply available to petitioner 
for transmission and distribution in the city of Muskogee, is 
much smaller than that represented by the evidence submitted 
by it. 

As was stated by the Commission in Cause No. 8505, the 
Commission will not assume the responsibility of making a find- 
ing of fact upon the problematical gas supply available at any 
given time for consumption, and particularly would not make a 
finding of fact upon a supply of gas for any definite length of 
time in the future. Upon the question as to whether or not 


convenience and necessity justify the granting of a certificate : 


authorizing the submission of the question to the voters of the 
city of Muskogee, again the Commission refers to the language 
used by it in the companion cause, to this, to-wit, Cause No. 
8505, and again reiterates the statements there made that the 
expression of public sentiment in the city of Muskogee is ap- 
proximately unanimously in favor of an opportunity to vete on 
the question of whether or not an additional gas supply at re- 
duced rates may be made possible for the citizenship of Mus- 


kogee. Petitioner’s project has been approved by the Chamber 
P.U.R.1928D. 
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of Commerce of the city of Muskogee, the Board of City Com- 
missioners of the city of Muskogee, and practically every other 
civic organization existing in that community. In addition to 
this, it is shown by the pleadings, that numerous business con- 
cerns, industries, and other large consumers of gas in the city 
of Muskogee, have been deprived of that highly convenient, 
efficient, economical fuel by reason of the fact that the present 
rate in effect in the city of Muskogee has made the use of natural 
gas practically prohibitive, and has forced such consumers to 
the use of coal or fuel oil as a substitute therefor. 

Muskogee has for many years been considered in the heart 
of the oil and gas fields of the state of Oklahoma. As a matter 
of fact, some of the earliest discoveries of oil and gas are adjacent 
to the doors of that city. It would, therefore, appear unreason- 
able to expect any portion of the citizenship of a city so favorably 
located with respect to a gas supply, to be deprived of this very 
valuable fuel, if circumstances may be found by which they 
may be reasonably supplied. 

Many of the principles enunciated by this Commission in its 
Order No. 3415 in Cause No. 7209, wherein a certificate of con- 
venience and necessity was granted to the Sand Springs Power, 
Light & Water Company, as well as those found in the order 
in Cause No. 8505, made and entered this day, are as well ap- 
plicable to the present cause. However, we believe that a re- 
counting of those things in this order are unnecessary. 

The Commission, viewing the entire situation covered by the 
record in this case, together with the circumstances and con- 
ditions which surround the rendering of gas service in the city 
of Muskogee, is of the opinion and finds: 

First: That the Muskogee Natural Gas, Inc., is a corpora- 
tion organized under the laws of the state of Oklahoma, and 
that it has already laid a pipe line leading from Keefeton, Okla- 
homa, to the city of Muskogee, Oklahoma, for the purpose of 
conveying natural gas for sale and distribution in the city of 
Muskogee for industrial purposes. 

Second: That said Muskogee Natural Gas, Inc., is willing 


and able financially to proceed with further construction of 
P.U.R.1928D. 
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its system so as to supply the industrial users of the city of 
Muskogee with natural gas for fuel. 

Third: That a very large percentage of the citizenship of 
the city of Muskogee have indicated a desire to have an oppor- 
tunity to vote upon the question of the granting to applicant of 
a franchise to operate in said city. 

Fourth: That the Commission under such circumstances, 
should not refuse a permit such as is applied for herein, allow- 
ing the matter to be submitted to a vote of the people. 

Fifth: That from the testimony the service rendered by the 
Oklahoma Natural Gas Corporation, objector herein, since about 
1920 has been efficient, said company having supplied an ade- 
quate quantity of natural gas at all times for consumption at 
the hands of the consumers in the city of Muskogee, both in- 
dustrial and domestic. 

Sixth: That from the testimony, public convenience and 
necessity reasonably justifies the submission of the matter of 
the granting of an additional franchise to the Muskogee Natural 
Gas, Inc., to the voters of the city of Muskogee. 

Seventh: That the objections, so far as the jurisdiction and 
procedure is concerned, which have been raised by the Oklahoma 
Natural Gas Corporation, should be overruled. 

Eighth: -That from the testimony taken at the hearing, and 
from all the conditions and circumstances, the Commission finds 
that convenience and necessity justify the granting of petitioner’s 
application and that a certificate should be, by this Commission, 
issued. 


ORDER. 
(Supplementing and Amending Order No. 4179). 


On the 25th day of February, 1928, the Muskogee Natural 
Gas, Inc., a corporation, organized and existing under and by 
virtue of the laws of the state of Oklahoma, filed its petition with 
this Commission under the terms and provisions of Chap. 102, 
Session Laws 1925, for a certificate of convenience and neces- 
sity authorizing it to apply to the city of Muskogee for an eleec- 


tion to be held upon the question of whether or not a franchise 
P.U.R.1928D. 
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for the transmission, sale, and distribution of natural gas in 
the city of Muskogee, shall be granted. 

This Commission, on April 19, 1928, promulgated its Order 
No. 4179 [printed herewith], granting to applicant a certificate 
of convenience and necessity, but limiting its effect to the sale 
and distribution of natural gas in the city of Muskogee for in- 
dustrial uses and consumption. 

It has now been called to the attention of the Commission and 
made to appear, that the application filed herein was for a cer- 
tificate of convenience and necessity for the sale and distribution 
of natural gas for all purposes and uses in the city of Muskogee, 
instead of merely supplying the industrial trade. This supple- 
mental order is, therefore, for the purpose of correcting, amend- 
ing, and supplementing Order No. 4179. 

Now on this the 20th day of April, 1928, the Commission 
having the matter of the amendment of said Order No. 4179 
under consideration, and after considering the contentions and 
suggestions of petitioner, is of the opinion and finds that said 
Order No. 4179 should be amended and supplemented so as to 
authorize the Muskogee Natural Gas, Inc., to apply to the city 
of Muskogee for a general franchise permitting it to transmit, 
sell, and distribute gas for general uses, domestic, commercial, 
and industrial, rather than for industrial uses only. 

The Commission in amending said Order No. 4179, adopts 
the findings of fact included in said order in so far as applicable, 
and supplements said findings by the finding set forth above, to 
the effect that a general certificate of convenience and necessity 
should be authorized rather than a special certificate authorizing 
merely the submission of a franchise for the sale and distribu- 
tion of natural gas for industrial purposes alone. 

It is therefore the order of the Commission, premises con- 
sidered, that the order portion of said Order No. 4179 be and 
the same is hereby amended to read as follows, to-wit: 

It is therefore the order of the Commission, premises con- 
sidered, that the Muskogee Natural Gas, Inc., of Muskogee, 
Oklahoma, be and it is hereby granted a certificate of convenience 
and necessity as provided by law in such cases, authorizing said 


company to apply to the city of Muskogee for an election to 
P.U.R.1928D. 
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be called for the purpose of submitting to the voters of the city 
of Muskogee, the question of whether or not it should be granted 
a franchise to engage in the business of transmitting, selling, and 
delivering natural gas to the public, for industrial, commercial 
and domestic consumption. 





WISCONSIN RAILROAD COMMISSION, 


RE WISCONSIN GAS & ELECTRIC COMPANY, 
[U-3676.] 


Municipal plant — Indeterminate permit — Electricity. 

1. A city in its proprietary capacity as a public utility may hold 
and exercise an indeterminate permit, p. 651. 

Municipal plant — Indeterminate permit — Acquiescence by local au- 
thorities. 

2. A long continued acquiescence of town authorities in the rendi- 
tion of electric service by the plant of another municipality acting in 
its capacity as a public utility constitutes a license within the mean- 
ing of a law automatically changing all existing licenses and franchises 
into indeterminate permits, p. 651. 

Monopoly and competition — Indeterminate permit — Municipal 
plant. 

3. A municipal plant operating by acquiescence of town authori- 
ties at the time the passage of a statute converted such licenses into 
indeterminate permits, was held to possess a guarded monopoly in its 
proprietary capacity which could not be violated by the furnishing of 
service by other public utilities whether or not approved by the town 
board, p. 651. ° 

Monopoly and competition — Unlawful construction in gocd faith — 
Electricity. 

4. Extensions of service made by an electric utility in good faith 
into a town where the furnishing of service would violate an existing 
indeterminate permit was held unlawful, and an agreement was recom- 
mended whereby such utility might continue to serve existing custo- 
mers as agents of the authorized utility, p. 652. 


[April 6, 1928.] 
INVESTIGATION on motion of the Commission into alleged un- 


lawful extension of service into certain territory; unauthorized 
operation ordered to cease. 


By the Commission: Informal complaint having been made 
P.U.R.1928D. 
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by the city of Plymouth that the Wisconsin Gas & Electric Com- 
pany, formerly the Badger Public Service Company, has extend- 
ed its lines in the town of Plymouth, Sheboygan county, con- 
trary to the provisions of Chap. 196 of the statutes, a hearing 
upon motion of the Commission was duly ordered and held at 
Plymouth on February 23, 1928. George L. Mooney, City At- 
torney, appeared for the city of Plymouth, and Shaw, Muskat 
& Sullivan, by James D. Shaw, for the Wisconsin Gas & Electric 
Company. 

The testimony shows that in 1903 or 1904 the city of Ply- 
mouth, which then operated a municipal electric utility, extend- 
ed its lines into the town of Plymouth for the service of several 
customers. Other extensions of service were made by the city 
in the town of Plymouth in 1914 and 1915, and since that time 
further extensions have been made, so that at the present time 
approximately 210 customers are served by the city of Plymouth 
in the town of Plymouth. On June 25, 1923, a permit was 
granted by the town board of the town of Plymouth to the city 
of Plymouth for the construction and operation of an electric 
system in that town. This permit was never approved by the 
highway commission or county board. 

In 1916 the predecessor of the Wisconsin Gas & Electric Com- 
pany extended its lines for the service of certain customers living 
in the vicinity of Crystal Lake in Sections 5 and 6 of the town 
of Plymouth, and has continued to serve customers in this area 
ever since. There was offered in evidence (Exhibit 8) an un- 
dated permit signed by the town board of the town of Plymouth, 
granting to the Badger Public Service Company the right to 
construct and operate lines on certain highways in the town of 
Plymouth, but not relating to the portion of the town already 
served by that company. The testimony of the three members 
of the town board, the former president of the Badger Public 
Service Company, and a former employee of that company makes 
it clear that this permit was granted by the town board in or 
before the year 1919. The records of the town clerk, however, 
contain no reference to the granting of this permit. It appears 
that the former president of the Badger Public Service Com- 


pany offered to assign any rights under this alleged permit tq 
P.U.R.1928D. 
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certain farmers who desired to construct electric lines on the 
Lighway covered thereby and obtain service from the city of 
Plymouth. There was, however, no written assignment of the 
permit and the document itself was retained by the Badger Pub- 
lie Service Company. The farmers, however, proceeded to 
build their line on the road in question and have since received 
service from the city of Plymouth. 

On November 10, 1927 the town board of the town of Ply- 
mouth granted a permit to the Badger Publie Service Company 
to construct its lines on certain specified highways in the town 
of Plymouth, which permit was duly approved by the county 
board of Sheboygan county. In January, 1928, the Wisconsin 
Gas & Electric Company began the construction of certain lines 
in the town of Plymouth, which construction gave rise to the 
present proceeding. 

The city of Plymouth contends that the city of Plymouth, 
acting in its proprietary capacity as a public utility, is competent 
to receive and act under an indeterminate permit, that by virtue 
of its occupancy of the town, prior to the occupancy of the 
Badger Public Service Company, it acquired an indeterminate 
permit in said town, and that thereafter the Badger Public 
Service Company could secure no lawful right to operate in said 
town until and unless it secured from this Commission a cer- 
tificate of public convenience and necessity. The city also con- 
tends that the alleged permit of 1919 (Exhibit 8) to the Badger 
Public Service Company is void because it was not recorded in 
the records of the town nor filed with the town clerk; that even 
if validly granted it was assigned to the farmers who proceeded 


to build on the roads designated therein; that if there was no ° 


valid assignment of the permit it has been forfeited by reason 
of voluntary abandonment thereof by the company through its 
failure to exercise any rights thereunder prior to 1928, and 
that the permit granted to the city in 1923 is, therefore, the 
first valid existing permit granted by the town board. 

The Wisconsin Gas & Electric Company contends that a city 
operating a public utility cannot be the recipient of an inde 


terminate permit; that by virtue of its occupancy of the town 
P.U.R.1928D. 
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of Plymouth in 1916 there flowed to it under the provisions of 
§ 180.17 of the statutes an indeterminate permit, there being no 
public utility operating in the town on that day under an in- 
determinate permit; that a city operating outside of its munic- 
ipal limits is not protected in its territory under the provisions 
of section 196.50 because it is not operating under an inde- 
terminate permit; and further, that the permit of 1919 is a 
valid permit covering the rights of the Wisconsin Gas & Electric 
Company to serve in the town. : 

[1] The supreme court of Wisconsin has recognized that a 
city in its proprietary capacity as a public utility may hold and 
exercise an indeterminate permit. The following is quoted 
from Central Wisconsin Power Co. v. Wisconsin Traction, Light, 
Heat & P. Co. 190 Wis. 557, P.U.R.1927A, 76, 87, 209 N. W. 
755: 

“Tt is also to be noted that if the permit to occupy the streets 
in the city of Clintonville amounted to an indeterminate permit 
there are two mutually exclusive indeterminate permits in oper- 
ation within the corporate limits of that municipality at the 
same time, for municipalities are brought within the terms of 
the indeterminate permit provision of the public utility law as 
are private corporations. Although the city of Clintonville 
owned and operated its own generating plant, there was no at- 
tempt made to divide the field as provided in subsection 5 of § 
197.01.” 

In 1903 there was definite authorization in the statutes for 
a city operating a public utility to extend its lines beyond its 
boundaries, Chap. 236, Laws of 1901, providing as follows: 

“Every city which owns and operates an electric light plant 
may supply light not only to such city and its inhabitants but 
also to dwellings or places of business outside the boundaries of 
such city by means of a line or lines of poles and wires extended 
outside of said boundaries.” 

This section has been modified from time to time and is now 
§ 66.06 (12). 

[2, 3] The city of Plymouth acting under this definite statu- 
tory authority extended its lines and rendered electric service 
in the town of Plymouth without objection on the part of the 
P.U.R.1928D. 
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town board of that town for some twelve years before the Badger 
Public Service Company rendered service in the town and 
some fifteen years before any written permit was granted by the 
town board to any electric utility. The permit then granted to 
the Badger Public Service Company (Exhibit 8) was for certain 
specific highways not then occupied by the lines of the city of 
Plymouth. Thus at the time of the passage of the Public Utility 
Act in 1907, the city of Plymouth was serving in the town of 
Plymouth with the tacit consent of the town authorities, who 
alone were in a position to raise the question as to its right to 
operate therein, and this tacit consent has continued to the 
present time. 

By Chap. 596 of the Laws of 1911, the legislature declared 
all existing licenses, permits, and franchises granted prior to 
July 11, 1907, to be indeterminate permits (§ 196.55, Statutes 
of 1927). Under the facts presented in this proceeding it seems 
clear that the long continued acquiescence of the town authorities 
in the rendering of electric service in the town by the city of 
Plymouth in its capacity as a public utility constituted a license 
within the meaning of Chap. 596, Laws of 1911, and that the 
city of Plymouth, therefore, holds an indeterminate permit in 
the town of Plymouth by virtue of that enactment. 

The Commission finds that the city of Plymouth in its pro- 
prietary capacity as a public utility holds an indeterminate per- 
mit authorizing it to serve in the town of Plymouth and that 
any other lines operated in said town by any other public utility 
for the furnishing of electric service are so operated in violation 
of Chap. 196 of the statutes. 

[4] It is evident that the early extensions of service in the 
town of Plymouth were made in good faith both by the city and 
the Badger Public Service Company, and it is recommended 
that an agreement be entered into between the Wisconsin Gas 
& Electric Company and the city of Plymouth, whereby the Wis- 
consin Gas & Electric Company may continue to serve its exist- 
ing customers in Sections 5 and 6 of the town as the agent of 
the city of Plymovta. 

It is ordered that the Wisconsin Gas & Electric Company 
P.U.R.1928D. 
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cease and desist from rendering local electric service in the town 
of Plymouth, Sheboygan county, except in such portions of the 
said town as the city of Plymouth shall consent to such operation 
by the Wisconsin Gas & Electric Company. 
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CITY OF LA CROSSE 
v. 
WISCONSIN RAILWAY, LIGHT & POWER COMPANY. 
(Now Mississippi Valley Public Service Company.) 
[R-3212.] 


Crossings — Bridges — Cost of unauthorized construction. 

1. No apportionment was made to a street railway company for 
the cost of extras incurred by a city in the construction of a bridge, 
which might have been avoided had the city secured the approval of 
the Commission to its proposed plans and specifications before letting 
the contract and permitting the contractor to start the work, p. 655. 

Crossings — Bridges — Apportionment — Street railways — Extras. 

2. Construction cost for removing asphalt from a street car trough 
at the request and on objection of a street railway company to the lay- 
ing of the same by a city was apportioned against the street railway 
company where the latter had sufficient notice of the intention of the 
city to place asphalt in the trough to have secured the change before it 
was placed, p. 655. 


[April 17, 1928.] 


Petition of a city against a street railway for certain sums 
paid by it in the nature of extras incurred in the construction 
of a bridge crossing; petition denied with exception of one item. 


By the Commission: An order was issued by this Commis- 
sion under date of February 1, 1926, for the reconstruction of 
the LaCrosse river bridge and the apportionment of costs thereof 
between the city and the street car company. Under date of 
February 10, 1926, this Commission notified the city of La- 
Crosse that detailed plans for the proposed bridge, as ordered, 
should be submitted to this Commission for approval and also 


submitted to the street railway company in order that it might 
P.U.R.1928D. 








654 WISCONSIN RAILROAD COMMISSION. 


be satisfied that proper provisions were planned for the instal- 
lation of its tracks thereon. 

In June, 1926 this Commission learned from outside sources 
that the city of LaCrosse had let the contract for the new bridge 
and the contractor was at work thereon. On June 17, 1926, a 
communication was addressed to the city inquiring whether a 
contract had been let and work started and again calling attention 
to the necessity for submitting plans for approval. The city 
advised that a contract had been let and work started. After 
considerable subsequent correspondence and several conferences, 
certain changes in the city’s plans for the bridge were required 
by this Commission and the city was requested to submit a new 
set of plans for formal approval in accordance with the changes 
ordered as a result of sueh correspondence, conferences, and cal- 
culations. Such revised plans were not submitted by the city 
until January 22, 1927. They were approved and returned to 
the city on January 28, 1927. 

Under date of November 12, 1927, a petition was received 
from the city of LaCrosse asking that the street railway company 
be required-to pay for certain items listed therein which it 
claims it had to pay the bridge contractor as “extras” due to 
changes desired by the respondent so as to provide track troughs 
for its street railway construction instead of the construction 
originally designed. 

After due notice hearings were held at LaCrosse on December 
15, 1927, and February 10, 1928, with the following appear- 
ances: O. J. Swennes, City Attorney, for the city of LaCrosse ; 
Bert Vandervelde, for the Mississippi Valley Public Service 
Company. 

The record shows that the bridge contractor collected from 
the city various sums as “extras” for changes ordered by the 
city in the plans upon which the contract was let. These changes 
were made necessary by reason of the requirements of this Com- 
mission following the conferences and caleulations above re- 
ferred to, subsequent to June, 1926, and after the city had con- 
tracted the work. The contract price for the bridge was $67,400. 
The “extras” claimed by the contractor and paid by the city 
totaled $11,600, making a total payment by the city to the con- 
P.U.R.1928D. 





XUM 





XUM 


LA CROSSE v. WISCONSIN RY., L. & P. CO. 655 


tractor of $79,000. Of the “extras” amounting to $11,600 the 
city in its petition claims that eight of the extra items totaling 
$2,893.95 should be paid by the street car company. The order 
of this Commission dated February 1, 1926, requires the street 
ear company to pay to the city the sum of $5,000 as its equitable 
portion of the cost of the bridge, in addition to the expense in- 
curred by it in removing its old tracks and replacing its per- 
manent track on the new bridge and paying for the paving of 
the track zone on the bridge. The city paved the track zone 
at a cost of $604.44 and the city, in its petition, asks that the 
street car company pay it a total amount of $8,498.39. The 
record shows that the street car company is ready and willing 
to pay the city the apportionment of $5,000 and the paving 
expense of $604.44 but protests the payment for the “extras” 
claimed by the city amounting to $2,893.95. It was brought 
out in the hearing that some errors in calculations had been 
made which the city admitted would reduce the amount claimed 
of the street car company for “extras” stated just above. In 
view of the order to be made, this discussion will be limited to 
one of the items only. This item is for “removing asphalt and 
gravel from street car trough at request of street railway com- 
pany $109.35.” The record shows that after the street car com- 
pany had placed its track in proper position in the trough the 
contractor proceeded to fill this trough with asphalt concrete, 
whereupon the street railway company objected to the city and 
the asphalt concrete was removed by the contractor and the sum 
of $109.35 collected from the city for such removal. The 
trough was then filled with cement concrete. The record shows 
that the city’s consulting engineer sent a letter to the engineer 
of this Commission under date of July 20, 1926, relating to the 
design of the track trough and indicating that the same was to 
be filled with asphalt concrete. A copy of this letter was sent 
to the street car company. The actual placing of the asphalt 
concrete was in the latter part of September, 1926. 

[1, 2] We find upon consideration of the record that all of 
these items for “extras,” with one exception, might have been 
avoided had the city secured the approval of this Commission to 
its proposed plans and specifications before letting the contract 
P.U.R.1928D. 
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and permitting the contractor to start work. The one item ex- 
cepted is for “removing asphalt and gravel from street car 
trough at request of street railway company—$109.35.” It 
would appear from the record that the street car company had 
information in sufficient time of the intention of the city to place 
asphalt concrete in this trough to have secured the change to 
cement concrete before any such asphalt concrete was placed. 





ILLINOIS COMMERCE COMMISSION, 


RE CHICAGO MOTOR COACH COMPANY. 
[No. 2190.] 


RE ADDISON HEIGHTS BUS COMPANY. 
[No. 16914.] 


RE WILCOX TRANSPORTATION COMPANY. 
‘[No. 17177.] 


RE AMERICAN MOTOR COACH COMPANY. 
[No. 17901.] 


Service — Automobiles — Auxiliary and independent coach lines. 

1. The pressing need of transportation in certain city sections 
was held not satisfied by an auxiliary bus line operated a short dis- 
tance and transporting patrons to a street car system already over- 
crowded where an increased fare of 3 cents would provide a new mo- 


tor coach service direct to the heart of the business section without . 


transferring, p. 664. 
Evidence — Overcrowded street cars — Photographs. 

2. Photographs were received in evidence showing loading condi- 
tions of street cars at intersections, and were held to picture in a 
convincing manner, not only loading conditions but the amount of 
people forced to wait at loading stations because of inability to even 
get aboard, as well as congested traffic conditions, p. 665. 

Evidence — Presumption of efficiency by traffic officiais. 

3. The Commission will assume that traffic lights are arranged 
and operated in the most efficient manner to expedite the passage of 
street cars at congested intersections, p. 666. 
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Service — Street railways — Congested traffic conditions. 

4. The addition of more street cars during rush hours to relieve 
overloading was held to be impossible from a viewpoint of practical 
operation where the maximum of use was already being made of tracks 
at certain intersections, and the added cars would only increase the 
congestion and add to the number of cars backed up because of in- 
ability to get across the intersection, p. 667. 

Service — Auxiliary and independent bus lines — Rates of fare. 

5. A public desire for a low fare on an auxiliary bus service feed- 
ing an already overcrowded street railway system rather than a 
slightly increased fare for an independent and separate motor line 
direct to the business district must give way to the practical neces- 
sities of the situation and the physical and apparent obstacles in the 
way of the former operation, p. 668. 

Service — Street railways — Working women patrons. 

6. Working women occupy a position which entitles them to 
transportation that most nearly meets with their requirements and 
should not be compelled to avail themselves of grossly overcrowded 
street cars, p. 669. 

Service — Automobiles — Independent motor coach lines. 

7. A new and increasing population in a section of a city adja- 
cent to an already overcrowded street car system requires added trans- 
portation that will best be met by a new and additional artery of 
transit such as an independent motor coach line direct to the busi- 
ness center over a route avoiding as much as possible congested traflic 
intersections, p. 671. 


[May 8, 1928.] 


Appuications of various motor coach companies for certifi- 
cates of convenience and necessity to operate lines within certain 
sections of the city of Chicago; various routes discussed and 
awarded in accordance with opinion and findings. 


By the Commission: In November, 1923, the Chicago Motor 
Coach Company, a corporation organized and existing under the 
laws of the state of Illinois, filed with this Commission an appli- 
cation for a certificate of convenience and necessity for authority 
to extend its existing motor coach service over certain streets 
on the north side of the city of Chicago, in Case No. 2190 Supple- 
mental ; later this company filed a motion asking this Commission 
to call up for hearing that portion of the aforesaid application 
which involved motor coach operation over Addison street and 
certain other thoroughfares in its immediate vicinity. 


On June 4, 1927, the said company filed an amendment to its 
P.U.R.1928D. 42 
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amended supplemental petition in this case in which certain 
thoroughfares were omitted from the application on file and a 
certificate for the following thoroughfares was asked, to-wit: 

Addison street between Harlem avenue and Sheridan road. 

Harlem avenue between Addison street and Waveland avenue. 

Waveland avenue between Harlem avenue and Neva avenue. 

Neva avenue between Waveland avenue and Addison street. 

Milwaukee avenue between Addison street and Waveland 
avenue. 

Waveland avenue between Milwaukee avenue and North Tripp 
avenue. 

North Tripp avenue between Waveland avenue and Addison 
street. 

Monticello avenue between Addison street and Waveland 
avenue. 

Waveland avenue between Monticello avenue and North Cen- 
tral Park avenue. 

North Central Park avenue between Waveland avenue and 
Addison street. 

North Claremont avenue between Addison street and Cornelia 
avenue. 

Cornelia avenue between Claremont avenue and North Western 
avenue. 

North Western avenue between Cornelia avenue and Addison 
street. 

Pine Grove avenue between Addison street and Brompton 
avenue. 

Brompton avenue between Pine Grove avenue and Sheridan 
road. 

The thoroughfares other than Addison street listed immediate- 
ly above were sought for the purpose of making certain loops or 
turnarounds at various points along Addison street. During the 
course of the hearings the petition of the Chicago Motor Coach 
Company was amended upon its face to include in addition to 
the above mentioned streets the following streets, to-writ: 

North Narragansett avenue between Addison street and Pat 


terson avenue. 
P.U.R.1928D. 
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Patterson avenue between North Narragansett avenue and 
North Mobile avenue. 

North Mobile avenue between Patterson avenue and Addison 
street. 

Authority was sought to operate on the streets named imme- 
diately above for the purpose of making the loop or turnaround 
at the point in question. 

The Chicago Motor Coach Company filed schedules showing 
that if granted authority by this Commission it would operate 
single-deck busses from the city limits at Harlem avenue east on 
Addison street to Western avenue, and double-deck busses from 
Western avenue on Addison street to Sheridan road, Lake Shore 
drive and Michigan avenue; thence on Michigan avenue to Jack- 
son boulevard ; thence to State street ; thence to Randolph street ; 
thence back to Michigan avenue, returning over the same 
thoroughfares. The Chicago Motor Coach Company now posses- 
ses certificates of convenience and necessity to operate motor 
coaches over all of these thoroughfares south of the intersection of 
Addison street and Sheridan road. 

The Addison Heights Bus Company filed its petition with the 
Commission on December 8, 1926, asking to operate as a motor 
carrier for the transportation of persons between the city of 
Chicago, village of Elmwood Park and Leyden township in Cook 
county, Illinois, from the intersection of Addison street and Mil- 
waukee avenue, on Addison street to the city limits of Chicago 
at Harlem avenue, and thence over certain thoroughfares to the 
village of Elmwood Park and Leyden township lying outside of 
said city limits. This case was placed on the Commission’s docket 
as Case No. 16914. 

Subsequent to that time the Wilcox Transportation Company, 
which was engaged in the operation of motor busses under a 
certificate from this Commission in territory in Cook county ly- 
ing immediately west of the city of Chicago on River road be- 
tween Maywood and Desplaines, through the villages of Frank- 
lin Park, River Grove, and Elmwood Park, filed its application 
with this Commission asking for a certificate to operate motor 
busses for the transportation of persons over Addison street from 
Sheridan road in the city of Chicago to the westerly city limits 
P.U.R.1928D. 
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at Harlem avenues; thence on Addison street west of the city 
limits to the Indian Trail; thence to Belmont avenue, and thence 
to River road. This petition was docketed by the Commission 
as Case No. 17177. 

The American Motor Coach Company also filed an application, 
docketed as Case No. 17901, praying for a certificate to operate 
as a motor carrier for the transportation of persons from the 
intersection of Milwaukee avenue and Addison street, over Addi- 
son street to the intersection of Indian boundary line road and 
also on North Ridgeland avenue between Irving Park boulevard 
and North avenue. 

On February 8, 1927, the Commission commenced hearings 
upon the Addison Heights Bus Company’s application, and the 
case involving this application was marked “Heard and Taken” 
on March 10, 1927. 

On June 16, 1927, the Commission called the cases involving 
the applications of the Chicago Motor Coach Company and Wil- 
cox Transportation Company, above mentioned, for hearing, and 
being of the opinion that hearings affected part of the territory 
involved in the application of the Addison Heights Bus Company, 
reopened the case of the latter company and consolidated the 
three cases for hearing. During the course of the hearing the 
petition of the American Motor Coach Company was filed and all 
of the parties having waived objection the case involving the 
same was consolidated with the other three cases for the purpose 
of hearing. The River Forest-Northwest Motor Coach Com- 
pany, which was operating under a certificate of convenience and 
necessity issued by this Commission on Belmont avenue from 
Harlem to Thatcher road, on Thatcher road from Irving park 
to Lawrence, on Harlem avenue from Belmont avenue to Grand 
avenue, and on Grand avenue from Harlem north to Thatcher 

‘road, filed an answer objecting to the installation of any of the 

service prayed for in the above consolidated cases in territory 
outside the city limits of Chicago and representing that it stood 
ready and willing to install and operate any additional motor 
coach service required in this territory. 

Due to the large number and diversity of interests involved in 
this case the record is voluminous and a large number of exhibits. 
P.U.R.1928D. 
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were introduced therein. A large number of improvement clubs 
and other civic and business organizations, located on the north- 
west side of Chicago and in the territory involved in some of 
these applications outside the city limits of Chicago, appeared 
by their representatives and introduced various resolutions and 
other testimony by witnesses regarding the needs throughout the 
territory concerned. 

Bulky petitions asking for service were filed by representatives 
of certain civic organizations and made a part of the record. The 
signatures attached to a number of petitions in this case were 
questioned and it is apparent in a number of instances that sev- 
eral of the names were signed in the handwriting of the same 
person and that in other instances not all of the signers lived in 
the territory which the petition purported to represent. The 
Commission has considered the said petitions and given them the 
weight customarily accorded by it to such evidence. 

As might be expected in a case of this nature there was a 
sharp conflict of testimony and views of many of the witnesses 
were widely diversioned and irreconcilable. However, upon a 
consideration of the record as a whole, it seems incontrovertible 
that a transportation service of some nature was urgently needed, 
at least upon Addison street between the city limits at Harlem 
avenue and Sheridan road. 

During the course of the hearings, the Chicago Railways Com- 
pany filed an answer in the consolidated cases offering, if the 
Commission determined that the public necessity and convenience 
required transportation, to install and operate a line of so-called 
“feeder” motor busses upon Addison street from Harlem avenue 
to Sheridan road in the city of Chicago, charging a 7-cent fare 
and providing for free interchange of transfers from said “feed- 
er” busses to the company’s lines of street railway crossing Addi- 
son street and vice versa. Counsel for the Chicago Railways 
Company appeared and took part in all of the hearings in this 
matter and stated that the company was willing to put in the 
proposed “feeder” bus service if so ordered by the Commission 
contingent upon a proper ordinance being passed by the city coun- 
cil of the city of Chicago and upon the entry of an order by the 


United States District Court for the Northern District of Illinois, 
P.U.R.1928D. 
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eastern division, authorizing the receivers, who are in charge of 
all the properties of Chicago Railways Company, to expend the 
necessary moneys to acquire and operate such a line. 

The evidence in this case showed that Addison street is an 
east and west thoroughfare crossing the city on a section line at 
3600 north; that there is at present no transportation upon any 
portion of this street inside the city limits, except the operation 
of some busses by companies and individuals from the western 
city limits at Harlem avenue to the intersection of Addison and 
Milwaukee avenue where Addison street is crossed by the Mil- 
waukee avenue line of the Chicago Railways Company. These 
busses are not operated under any certificate or other authority 
of this Commission, but said operation is what has been described 
in the record as a “‘wild cat” operation, and is apparently con- 
ducted without much regard to regular operation or convenience 
of patrons. 

The Chicago Railways Company operates lines of street rail- 
ways on Irving Park Boulevard from Broadway on the east to 
Neenah avenue on the west, paralleling Addison street and one- 
half a mile to the north, and on Belmont avenue between Halsted 
street on the east and Central avenue on the west, parallelling 
Addison street half a mile to the south. These lines furnish the 
only east and west transportation in the vicinity of Addison street 
and are a mile apart. The Chicago Railways Company also oper- 
ates street car lines intersecting Addison street at intervals from 
Broadway on the east to Cicero avenue on the west in the follow- 
ing sequence: Broadway, Clark street, Southport avenue, Ash- 
land avenue, Lincoln avenue, Western avenue, Kedzie avenue, 


Elston avenue, Crawford avenue, Milwaukee avenue and Cicero | 


avenue. The following lines of those mentioned above which 
give transportation service directly to the Loop are those on 
Broadway, Clark street, Lincoln avenue, Elston avenue and Mil- 
waukee avenue. The others named, being direct north and 
south lines, serve the Loop only by transfer to other lines operated 
by the Chicago Railways Company. The Chicago Railways Com- 
pany also operates lines on Sheffield avenue, Roscoe street and 
California avenue coming to within a quarter of a mile of Addi- 
son street on the south and on Clybourn avenue coming within 
P.U.R.1928D. 
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half a mile of Addison street. The Ravenwood branch of the 
Chicago Rapid Transit Company crosses Addison street near the 
intersection of Lincoln avenue and parallels Addison street from 
Ravenwood avenue on the west to Sheffield avenue on the east 
within a quarter of a mile. Stations on this line, however, are 
several blocks apart. West of Central avenue there is no street 
car transportation on the south of Addison street between Grand 
avenue and Irving Park Boulevard, a distance of a mile and a 
half. West of Neenah avenue there is no transportation what- 
ever to the north of Addison street. 

The testimony in this case of a large number of witnesses re- 
siding in the territory concerned and of representatives of various 
improvement and civic organizations who appeared, is con- 
flicting and in many instances inconsistent. A number of wit- 
nesses appeared in the early stages of the case testifying that 
the operation proposed by Chicago Motor Coach Company would 
adequately and satisfactorily meet the transportation require- 
ments of their neighborhoods and at another time appeared giv- 
ing testimony exactly contrary. 

The Commission, therefore, will consider the case upon the 
entire record, including testimony of witnesses and exhibits in- 
troduced, and will arrive at its conclusion having regard to what 
it considers is the proper solution of this matter as shown by 
the record as a whole. 

The evidence shows that the pressing need at this time for 
transportation in the vicinity concerned is on Addison street east 
of Harlem avenue, which is the westerly city limits of Chicago 
at Addison street. While there is a certain development outside 
the city limits, its proportion in no way compares with the de- 
velopment inside the city and the need for service is not in any 
way so acute or imperative as the need for service east of Harlem 
avenue. It was not disputed by any of the parties to the case, and 
indeed the evidence is voluminous and convincing that there 
is a pressing need for transportation upon Addison street through- 
out its entire length in the city of Chicago, and for a transpor- 
tation service on this street that would furnish persons residing 
in this vicinity with a service to the downtown or business dis- 
trict. This last need is not met by the operation proposed by the 
P.U.R.1928D. 
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Wilcox Transportation Company, the Addison Heights Bus 
Company, or the American Motor Coach Company, and the lat- 
ter two companies did not even propose to furnish any service on 
Addison street east of Milwaukee avenue, which is about five 
miles from the eastern terminus of that street. The Chicago 
Motor Coach Company offered to meet the transportation ne- 
cessities in the neighborhood adjacent to Addison street by an 
operation of its double-deck motor coaches from Western avenue 
and Addison street, over Addison street to Sheridan road, and 
thence down Sheridan road, Lake Shore drive, and Michigan 
avenue to the Loop district, together with a single-deck opera- 
tion on Addison street west from Western avenue to the city 
limits at Harlem avenue. The proof showed that on account of 
the viaduct under the Chicago & Northwestern tracks near Mon- 
ticello avenue it would be impossible to operate double-deck motor 
coaches west on Addison to the city limits. This company pro- 
poses to arrange its schedules so that single-deck busses arriving 
at Western avenue and Addison street would directly connect 
with the operation of the double-deck coaches at that point and 
offered a free interchange of transfers between the two lines, 
as well as between the Addison street busses and any of the con- 
necting lines operating in the same general direction of the north 
division of the company. This would furnish to patrons residing 
adjacent to Addison street in addition to a direct transportation 
service to the Loop district, transportation by transfer over the 
Chicago Motor Coach Lines on Sheridan road and in the Rogers 
park district, as well as transportation along Diversey Parkway, 
and also in the district adjacent to the west side of Lincoln park. 


The proposal of the Chicago Railways Company which was. 


made only in the event that the Commission should find that 
public convenience and necessity required it, was for a “feeder” 
bus line operated in conjunction with the surface lines, on wlich 
single-deck busses would be operated from Harlem avenue to 
Sheridan road on Addison street furnishing transportation to the 
downtown or business district only by means of free transfers to 
existing surface cars operated by that company on streets inter- 
secting Addison street. 


[1] The operation proposed by the Chicago Motor Coach Com- 
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pany would provide a transportation service east and west on 
Addison street throughout its length and would furnish a direct 
means of transportation along the street through the most thick- 
ly populated portion to the downtown or Loop district. This lat- 
ter service could only be furnished by the Chicago Railways Com- 
pany by a transfer from the “feeder” busses to street car lines 
crossing Addison street. 

There was considerable testimony in the case, both in the 
form of exhibits and testimony by persons who were familiar 
with the street car lines crossing Addison street by frequent rid- 
ing on cars of the same, which seems conclusive that the cars 
operated on lines crossing Addison street and coming into the 
Loop or business district are badly overcrowded by the time they 
reach Addison street in the morning rush hours southbound and 
in the evening leaving the Loop district. 

The Commission can see no need which would be served by 
carrying passengers upon a motor bus line operated merely across 
Addison street which would bring them to a transfer point where 
they must of necessity take street cars which, the evidence shows, 
are at the present time badly crowded during the so-called “rush 
hours” of the day. The necessity which the proof in this case 
developed seems to be rather for a new line of transportation that 
will bring the people along Addison street directly to the Loop 
district without the necessity of transferring to any of the exist- 
ing lines. 

We think this consideration far outweighs the mere difference 
of 3 cents in fare charged by the Chicago Railways Company 
and the Chicago Motor Coach Company. 

There is strong proof in this case establishing, in the view of 
this Commission, the fact that the street cars operated into the 
Loop district on lines crossing Addison street are overloaded in 
the so-called “rush hours” and that at certain critical inter- 
sections along these lines there is a maximum use of the tracks 
being made at the present time during the “rush hours.” 

[2] The Chicago Motor Coach Company introduced a num- 
ber of checks of passengers taken on car lines whose cars cross 
Addison street at various intersections between Addison street 


and the downtown Loop district in the morning and evening rush 
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and these show the cars for the most part carrying full seated 
loads, together with a large number of standees. Photographs 
were also introduced showing loading conditions of street cars 
at these intersections and these show in a very graphic and con- 
vincing manner how passengers at the present time have to jam 
their way into a car or are forced to let a car go by because of 
the inability to even get aboard the platform. A number of wit- 
nesses who were frequent riders on these car lines testified cor- 
roborating these conditions and stated that they were typical of 
conditions obtaining during the rush hours day in and day out 
at these points. There is also testimony by people who were 
regular riders of the Chicago Surface Lines that loading condi- 
tions on street cars leaving the Loop for the territory adjacent to 
Addison street were almost intolerable by the time such cars 
reached the district immediately north of the Loop across the 
Chicago river where such witnesses were accustomed to board the 
cars. 

Other photographs were introduced showing how cars were 
backed up for a considerable distance at certain critical points 
during the rush hours and were delayed under present conditions 
in getting past the intersections. Graphs introduced as exhibits 
covering these points showed that during the morning and even- 
ing rush hours there were generally a number of cars that had to 
wait for one or more signal light intervals before they were able 
to get past the intersection due to the number of cars backed up 
during each light interval. 

[3] The evidence showed that the traffic lights in the city of 
Chicago were regulated in accordance with the recommendations 
of the staff engineer of the Chicago Surface Lines and it is fair to 
assume that the operation of these lights is arranged in the most 
efficient manner to expedite the passage of street cars at these 
intersections. The staff engineer of the Chicago Surface Lines 
testified that the intersection of Clark street and Diversey Park- 
way is a difficult intersection to handle in view of the fact that 
it is necessary to get the co-operation of the authorities of the 
city of Chicago, of the Lincoln park board, and of the Chicago 
Surface Lines. Another difficult situation is at the intersection 
of Clark street and Division street. Photographs and checks in- 
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dicate that as many cars are being put across that intersection 
during the rush hours as under present conditions can be handled. 
One of the supervisors of the Chicago Surface Lines charged 
with superintending operations at this point testified that he 
was doing everything that lay in his power to see that the opera- 
tion was conducted as efficiently as possible. 

Other points at which a maximum use is being made of the 
tracks during the rush hours are the intersections of Milwaukee 
avenue and Chicago avenue and at Halsted street, Lincoln avenue * 
and Fullerton avenue. The situation at the latter intersection 
is complicated by the fact that the Lincoln avenue line’s cars 
cross this intersection at a diagonal making it a three-way inter- 
section calling for an operation of light signals for three thorough- 
fares. 

The evidence showed that the maximum use to which tracks 
could be put depended upon a number of conditions among 
which were vehicular traffic, light signals, parking, character 
of operation of cars, physical layout, and supervision. 

[4] It is apparent that at the present time a maximum use 
is being made of the tracks at these points during the rush hours. 
We think from the testimony in this case that so far as any of 
these conditions are under the control of the Chicago Surface 
Lines they are being handled as efficiently as possible at the 
present time, yet it seems clear from the evidence that the addi- 
tion of any further cars during the rush hours on lines crossing 
this intersection would be impossible from the viewpoint of prac- 
tical operation and that instead of bettering the service the only 
effect would be to increase the congestion at these points and add 
to the number of cars that back up due to inability to get across 
the intersection. 

There was some suggestion that conditions might be improved 
by a proposed separation of grades at Clark street and Diversey 
Parkway and by the widening of Clark street between Center 
street and Diversey Parkway. However the record shows that 
there is no immediate prospect of either of these improvements 
being accomplished. 

From all of this evidence it would seem clear that it is not 
practicable to put additional cars on the lines crossing Addison 
P.U.R.1928D. 
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street and coming into the Loop district, yet the present condi- 
tion of these cars at Addison street with regard to loading has al- 
ready reached limits that are far from desirable and it seems ap- 
parent that the operation of “feeder” busses, with the consequent 
transfer of passengers to those lines, would only serve to aggra- 
vate what is already almost an intolerable condition of crowd- 
ing. 

[5] The real need for transportation through the territory 
‘along Addison street will not be satisfied by a “feeder” bus 
operation which will merely bring additional passengers to trans- 
fer to these already overburdened cars on all of the car lines cross- 
ing that thoroughfare, but will only be adequately satisfied by an 
operation which will furnish transportation to the Loop district 
in addition to and entirely separate from existing lines. 

While a number of witnesses testified that they would prefer 
the operation of “feeder” busses by the Chicago Surface Lines on 
Addison street to all the other operations proposed in this cause, 
apparently motivated largely by the fact that the former opera- 
tion would be carried on at a 7-cent fare as opposed to a 10-cent 
fare and that interchange of transfers would be given with exist- 
ing Surface Car Lines crossing Addison street, yet nevertheless 
the Commission feels that this natural desire must give way to 
the practical necessities of the situation and the physical and ap- 
parent obstacles in the way of such operation. In testifying as to 
their preferences for a street car “feeder” bus service on Addison 
street, witnesses naturally assumed that when they reached their 
point of transfer to the surface cars there would be service on 
such car lines to acommodate them. Yet it seems clear to this 
Commission, from the record, that the addition of such transfer 
passengers to these already overcrowded lines would only result 
in a further inadequate and unsatisfactory service. The Com- 
mission can see no other solution of the problem confronting it 
other than the installation of a service which would be independ- 
ent of all existing transportation lines which would carry persons 
residing in the neighborhood adjacent to Addison street into the 
Loop or business district without reliance upon any existing 
transportation lines. 


A number of witnesses testified in the case that they lived in 
P.U.R.1928D. 
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the vicinity of Addison street and were employed in the district 
on North Michigan avenue and in its immediate vicinity. The 
need of some direct transportation from Addison street to this 
district seems imperative. Witnesses testified that at the present 
time some of them used street cars in reaching their places of 
employment and that this involved a walk of a number of blocks 
and that even if street railway transportation were readily avail- 
able to them they would have to walk a considerable number of 
blocks from their point of leaving the cars to their places of 
employment due to their inability to get on Grand avenue and 
Chicago avenue cars of the Chicago Railways Company during 
the rush hours, on which they would have to transfer if they 
were to reach Michigan avenue by surface line transportation. 
One witness testified that due to such conditions she was forced 
to walk fourteen blocks to the bus line and did this daily. 

A number of these witnesses were women and the evidence 
showed that a large number of the persons employed in the North 
Michigan avenue district and in the district known as Streeter- 
ville, which lies immediately north of the Chicago river and be- 
tween Michigan avenue and Lake Shore drive, were women and 
that the general sentiment among them was in favor of bus trans- 
portation as opposed to street railway transportation. The num- 
ber of women employed in business in Chicago has reached such 
proportions as to make the problem of their comfortable and con- 
venient transportation to and from their places of employment 
a matter of great public concern. 

[6] The evidence in this case showed that there were large 
numbers of women and girls residing in the territory adjacent to 
Addison street who were employed for the most part in the Loop 
or North Central business district. A number of witnesses testi- 
fied that the families living in the neighborhood along Addison 
street were largely small property owners and people of 
moderate means and that in most instances when the children 
grew up the sons entered some employment and the daughters 
were accustomed to obtain positions in offices and business con- 
cerns located for the most part in and near the Loop district. 
This practice results in large numbers of women and girls requir- 


ing daily transportation to and from the territory near Addison 
P.U.R.1928D. 
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street and the downtown district. It is extremely undesirable that 
women should have to avail themselves of street railway trans- 
portation under the overcrowded conditions to which the record 
shows they are subjected during the rush hours. They occupy a 
position which entitles them to great consideration and they 
should be afforded transportation that most nearly meets with 
their requirements. The motor coach operation proposed by the 
Chicago Motor Coach Company in this case which would bring 
such women by motor coaches from the Addison street district 
directly to the North Central business district and to the Loop 
district for business and shopping purposes seems admirably de- 
signed to afford them the particular character of service most 
suitable for their needs. Checks of passengers riding the present 
lines of the Chicago Motor Coach Company show that a large 
percentage of the riders are women, running from 54.2 per cent 


in the morning rush hours, to 77.8 per cent in mid-afternoon, - 


and showing an average of 62.3 per cent during the day. 

A graph was introduced showing that all persons living within 
a quarter of a mile of Addison street between Sheridan road 
and Lavergne avenue, a quarter of a mile west of Cicero avenue, 
and which comprises the largest portion of Addison street and is 
by far the most heavily populated portion, are within the quarter 
of a mile of existing street car operations, except people residing 
in a small section adjacent to the north branch of the Chicago 
river, and in a small section of the territory known as “Park 
View,” which is near the intersection of Central Park avenue 
and Addison street. Thus it is apparent that street car transpor- 
tation is available to the vast majority of people residing in the 
vicinity of Addison street at the present time and that these 
persons need no additional transportation to make street car lines 
available to them. 

There was testimony showing that there had been a large 
business and shopping development on North Michigan avenue 
and in the Streeterville district above referred to, and serial photo- 
graphs were introduced showing graphically the character of this 
development. There were also certain photographs introduced 
showing the character of the development along and adjacent to 
Addison street by sections from Sheridan road to the western 
P.U.R.1928D. 
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city limits. These show a heavy development consisting of large 
apartments for the most part east of Western avenue. There 
is a large development consisting of residences and smaller apart- 
ments between this point and Long avenue, except in the neigh- 
borhood of the North branch of the Chicago river where there is 
certain vacant territory. West of Long avenue the development 
is considerably sparser with a number of cemeteries and other 
property which is not built up. The development in this section 
clear to the city limits is chiefly small bungalows. 

[7] Exhibits showing the population of this district both by 
square miles and by wards show that the population is distributed 
as might be expected from the character of development above 
described, being much heavier east of Western avenue and thin- 
ning out until the west city limits are reached. The total popula- 
tion shown by the exhibit above referred to setting out the popu- 
lation per square mile along Addison street shows a total of ap- 
proximately 125,000 persons living within half a mile of Addison 
street between Sheridan road and the western city limits at 
Harlem avenue. The population for the entire area lying north 
of Madison street to the city limits on the north and from the 
lake to Harlem avenue on the west is 1,145,944. 

There was testimony in this case, corroborated by population 
data taken from the 1920 United States census and from registra- 
tion lists of voters taken on November 1, 1922, and April 5, 
1927, to the effect that the population of the territory in the vicin- 
ity of Addison street had increased very rapidly in the past few 
years and that there was every reason to believe that such growth 
would continue. This increase in population is especially notice- 
able in the districts adjacent to the western portion of Addison 
street. It necessarily follows that this increasing population will 
require increased transportation and it seems that this require- 
ment will best be met by a new and additional artery of trans- 
portation. It will only aggravate the already crowded conditions 
on the present street car lines to transport these increasing num- 
bers of people over the present car lines and transfer them to said 
lines. 

The Commission, having considered all of the evidence pro- 
P.U.R.1928D. 
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duced in the record in this case and the arguments of counsel, 
and being fully advised in the premises, finds; 

1. That this Commission has jurisdiction of the several parties 
to this case and the subject matter hereof. 

2. That in the consideration of this order the Commission has 
earefully considered all petitions and amendments thereto, all 
intervening petitions and statements, and all answers and resolu- 
tions filed in either or all of cases No. 2190 Supplemental, No. 
16914, No. 17177, and No. 17901, involving the applications of 
the Chicago Motor Coach Company, Addison Heights Bus Com- 
pany, Wilcox Transportation Company and American Motor 
Coach Company, filed in this consolidated matter. 

3. That the Chicago Motor Coach Company, Addison Heights 
Bus Company, Wilcox Transportation Company, American Mo- 
tor Coach Company, and the River Forest-Northwest Motor 
Coach Company are public utilities for the operation of motor 
coaches for the carriage of passengers as defined in an act en- 
titled “An Act concerning public utilities,” approved June 29, 
1921, and that the Chicago Railways Company is a public utility 
for the operation of a street railway system in the city of Chicago 
and its vicinity as defined in the aforesaid act. 

4. That public convenience and necessity require the operation 
of motor coaches for the transportation of passengers by the 
Chicago Motor Coach Company on Addison street in the city of 
Chicago from the westerly city limits at Harlem avenue to Sheri- 
dan road; thence over Sheridan road, Lake Shore drive and 
Michigan avenue to its intersection with Jackson boulevard ; 
thence over Jackson boulevard to State street; thence over State 
street to Randolph street; thence over Randolph street to Michi- 
gan avenue; thence returning to the intersection of Harlem 
avenue and Addison street from this point over the streets named 
above in a reverse order, all as prayed for in the supplemental 
petition filed herein by the Chicago Motor Coach Company as 
finally amended and that a certificate of convenience and neces- 
sity be granted to the Chicago Motor Coach Company for motor 
coach operations for the transportation of passengers over the 
following streets involved in said operation for which the said 
P.U.R.1928D. 
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company at present possesses no certificate of convenience and 
necessity from this Commission, to-wit: 

Addison street between Harlem avenue and Sheridan road. 

Harlem avenue between Addison street and Waveland arenue. 

Waveland avenue between Harlem avenue and Neva avenue. 

Neva avenue between Waveland avenue and Addison street. 

Milwaukee avenue between Addison street and Waveland 
avenue. 

Waveland avenue between Milwaukee avenue and North Tripp 
avenue. 

North Tripp avenue between Waveland avenue and Addison 
street. 

Monticello avenue between Addison street and Waveland 
avenue. 

Waveland avenue between Monticello avenue and North Cen- 
tral Park avenue. 

North Central Park avenue between Waveland avenue and 
Addison street. 

North Claremont avenue between Addison street and Cornelia 
avenue. 

Cornelia avenue between Claremont avenue and North West- 
ern avenue. 

North Western avenue between Cornelia avenue and Addison 
street. 

Pine Grove avenue between Addison street and Brompton 
avenue. 

Brompton avenue between Pine Grove avenue and Sheridan 
road. 

North Long avenue between Addison street and Patterson 
avenue. 

Patterson avenue between North Long avenue and North 
Lockwood street. 

North Lockwood street between Patterson avenue and Addison 
street. 

North Narragansett avenue Addison street and Patterson 
avenue. 

Patterson avenue between North Narragansett avenue and 


North Mobile avenue. 
P.U.R.1928D. 43 
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North Mobile avenue between Patterson avenue and Addison 
street. 

5. The motor bus operation as proposed by petitioners, Addi- 
son Heights Bus Company, Wilcox Transportation Company, 
and American Motor Coach Company, are not sufficiently exten- 
sive, nor is the character of service proposed sufficient to justify 
the granting of the authority sought by said petitioners and for 
this reason the petitions of said Addison Heights Bus Company, 
Wilcox Transportation Company, and American Motor Coach 
Company should be denied. 

6. That there is no present public convenience and necessity 
existing which would warrant this Commission in granting a 
certificate for the operation of motor busses as proposed herein 
in the territory lying outside the city limits of the city of Chicago 
and hence no certificate should be issued for operations in said 
territory. For this reason there is no necessity for passing upon 
the answer filed herein by the River Forest-Northwest Motor 
Coach Company. 

7. That the public convenience and necessity developed by 
this case calls for a transportation service operating on Addison 
street and coming directly to the loop or business district of 
Chicago by means of a new additional transportation facility 
rather than by means of transfer to existing transportation lines. 

8. That due to the fact that the cars operated on the present 
surface car lines of the Chicago Railways intersecting Addison 
street are already badly overcrowded and due to the fact that 
because of certain critical intersections which these lines must 
cross where a maximum use of the tracks at these intersections 
is now being made during the rush hours of the day, under pres- 
ent conditions, the Chicago Railways Company cannot increase 
the transportation service now given by that company upon said 
surface line cars intersecting Addison street, and due further to 
certain contingencies, such as the obtaining of a proper ordinance 
from the city council and an order from the United States Dis- 
trict Court authorizing the expenditure of the funds to which the 
operation proposed by the Chicago Railways Company would be 
subjected and which are entirely beyond the control of this Com- 


mission, the offer of the Chicago Railways Company to operate 
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“feeder” busses on Addison street supplemental to their exist- 
ing street railway system should be denied. 

9. That there are large numbers of women and girls residing 
in the territory adjacent to Addison street who are employed in 
business in the Loop district of Chicago and in the North Central 
business district, and public convenience and necessity require 
that such women be afforded motor coach service from Addison 
street to the North Central business district and the Loop dis- 
trict of Chicago. 

10. That the Chicago Motor Coach Company has adequate 
financial means successfully to install and conduct the operation 
which it proposes and its executives and operatives have hereto- 
fore demonstrated such ability to insure the success of such opera- 
tion, and that the said company has adequate financial resources 
to pay any and all damages resulting from accidents due to negli- 
gent use or operation of such coach as it might operate. 





ILLINOIS COMMERCE COMMISSION. 


RE CHICAGO RAPID TRANSIT COMPANY. 
[No. 18050.] 


Discrimination — Rates — Street railways — Regular rider. 

1. Reduced rates for tickets and weekly passes in favor of regu- 
lar riders on street railways and as against the casual rider paying 
a full cash fare were held not to be discriminatory, in view of the 
encouragement to daily traffic necessary to the prosperity of a utility, 
p. 681. 

Rates — Point of diminishing return — Rapid transit. 

2. A rapid transit company, previously losing traffic, which had 
shown a vast increase in patronage after the initiation of reduced 
rates, as well as some improvement in its rate of return, was refused 
permission to re-establish the former higher rate notwithstanding the 
fact that it was not earning a fair return on either of them, where 
there was no showing that conditions would not grow worse again as 
they had done under the proposed rates, and in view of the number 
of people that had moved into the vicinity of the system in reliance 
upon the lower fare, p. 683. 


[June 28, 1928.] 
P.U.R.1928D. 
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AppricaTion of a rapid transit company for increased fares; 
refused. 


By the Commission: The Chicago Rapid Transit Com- 
pany (hereinafter called the “Company”) is a corporation or- 
ganized and doing business under the laws of the state of Illi- 
nois and engaged in the carriage of passengers for hire within 
the city of Chicago and its environs, and is a public utility 
within the meaning of § 10 of an Act Concerning Public Util- 
ities, approved June 27, 1921, in force July 1, 1921. 

On February 14, 1928 the “Company” filed with the Illi- 
nois Commerce Commission its Local Passenger Tariff No. 4, 
Ill. C. C. No. 4 under and by which the “Company” proposed, 
on and after March 16, 1928, to advance its rates for passenger 
service in the city of Chicago, Illinois and certain suburbs 
thereof. The Commission, from an examination of said tariff, 
determined that an investigation should be made concerning the 
reasonableness of the proposed rates, and pending such deci- 
sion said rates should not go into effect. The proposed rates 
stated in Local Passenger Tariff No. 4, Ill. C. C. No. 4, were 
thereupon suspended until July 13, 1928 and the case docketed 
as Case No. 18050. 

Under date of February 28, 1928 the city of Chicago and 
William Hale Thompson, Mayor of said city, as interveners, 
filed with the Commission in said case a joint petition protest- 
ing against such proposed advance in rate. Hearings were held 
as to the reasonableness of said rates at the Commission’s offices 
in Chicago, at which the “Company,” the city of Chicago, 


Mayor William Hale Thompson, and certain suburbs of said 


city, in which the “Company” operates, were respectively rep- 
resented by counsel. 

The following table shows the present rates of fare of the 
“Company” and the rates of fare proposed to be made effec- 


tive by said tariff No. 4: 
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Present Rates Proposed Rates 


of Fare. of Fare. 

Fares between any two stations south of 

Howard street, Chicago, and east of Des- 

Plaines avenue, Forest Park: 
CR TRG. cow initia dindewnssdbeseessaee oe 10¢ 10¢ 
Ticket fare (3 tickets for 25¢) .....sseseee 83i¢ Discontinued 
Weekly pass (bearer) ......... Needed eee wa $1.25 Discontinued 
Children’s fare (7 to 12 years) .....seeeees 3¢ 
School books of fifty coupons ...........+4. $2.50 $2.50 
Local suburban fares between any two sta- 

tions north of Howard street; between any 

two stations west of DesPlaines avenue: 
og RE Pet Se RR eee o 7¢ 7¢ 
Children’s fare (7 to 12 years) ........... ° 3¢ 3¢ 
Through suburban fares between any station 

north of Howard street and any station 

south of Howard street, and east of Des- 

plaines avenue, and between any station 

west of Desplaines avenue and south of 

Howard street: 
rs coh ae nmiad puadaesesedann 17¢ 17¢ 
Through ticket (one way) .....cseeceeeees 13¢ 13¢ 
Through ticket (round trip) ......+..-.+-. 25¢ 25¢ 
Children’s fare (7 to 12 years) .........0-- 6¢ 
School books of fifty coupons ...........00- $4.00 $4.00 
Weekly pass (bearer) ........ ceeccocesess $2.00 Discontinued 


The effect of the proposed rates, as shown by the foregoing 
table, is to abolish the present weekly passes, both local and sub- 
urban, and to discontinue the sale of three tickets for 25 cents, 
but otherwise to continue in effect the present rates of fare. 
Under the proposed rates the adult passenger fare between any 
two stations in and between Chicago, Oak Park, River Forest, 
Forest Park, Cicero, and Berwyn would be a straight 10 cent 
eash fare. Except for the abolishment of the suburban passes, 
no change would be made by said proposed rates in the present 
rates of fare between Chicago and the other suburbs of Chi- 
cago, served by the “Company” or in the fares charged within 
such other suburbs. 

At the hearings before the Commission in this cause the 
“Company” presented the testimony of witnesses and intro- 
duced some fifteen or more exhibits, bearing upon the issues 
in the case. The city of Chicago presented evidence and ex- 
hibits consisting mainly of analysis of the exhibits introduced 
in evidence by the engineers and accountants of the “Com- 
pany.” 

From all of the evidence adduced, it appears that the “Com- 
P.U.R.1928D. 
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pany” is a railroad corporation, created and existing under 
the laws of the state of Illinois, and was formed on or about 
January 9, 1924, by the consolidation of the Northwestern 
Elevated Railroad Company, South Side Elevated Railroad 
Company, and the Metropolitan West Side Elevated Railroad 
Company; that on or about January 31, 1924 the “Company” 
acquired, at a foreclosure sale, all the property rights and assets 
of Chicago & Oak Park Elevated Railroad Company; that said 
four predecessor companies owned and operated the elevated 
railroads now owned and operated by the “Company,” which 
furnishes rapid transit facilities for local passenger transporta- 
tion principally within the city of Chicago, but extending also 
to certain suburbs of said city, mainly Evanston, Wilmette, 
Niles Center, Oak Park, River Forest, Forest Park, Maywood, 
Bellwood, Westchester, Cicero, and Berwyn, all located within 
Cook county, Illinois; that since 1913 all of the lines now op- 
erated by the “Company” have been operated as a single unified 
system. 

That on January 4, 1921 the then Public Utilities Commis- 
sion, predecessor of this Commission, in Case No. 8530, P.U.R. 
1921B, 229, in the matter of the application of the said four 
predecessor companies of the present “Company” for authority 
to put into effect new local passenger tariffs entered an order 
finding the fair rate-making value of the properties of said 
four constituent companies as of June 30, 1919 to be $86,250,- 
000; that it is the contention of the “Company” that the cost 
of net additions to said properties since June 30, 1919, the date 
of such previous valuation, amounts to $9,704,626.54; that 
certain land having a value of $113,416.88, which, at the 
time of said order in Case No. 8530, supra, was carried in 
the “miscellaneous physical property” account of said four con- 
stituent companies has since become operating property and, 
therefore, should be included in the “Company’s” rate base; 
that the “Company,” as shown by its exhibits and supported 
by testimony, contends that on the basis of the allowance of 
said Public Utilities Commission, for going value and working 
capital, there should be included in any present-day valuation 


additional working capital to the extent of $122,500 and an 
P.U.R.1928D. 
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additional allowance for going value to the extent of $734,640; 
that the accrued depreciation from June 30, 1919 to January 
1, 1928, on the basis of the allowance for accruing depreciation 
in the previous valuation order, above referred to, amounts to 
$4,337,077.70. 

That the net amount available to the “Company” for return 
in each of the years from 1923 to 1927, together with the total 
passengers carried in each of the years 1919 to 1927, and cer- 
tain apparent deductions therefrom, as shown by the evidence, 


are as shown in the following table: 


Net Amount Available 
to Company for Re- 


. turn in Each of the 
Passengers Passengers Carried. Years from 1923 to 


Carried. Gain. Loss. 1087 Ynclecies ent 


for First Five 
Months of 1928, 
1919 ......--0. 184,663,025 
1920 .......--. 190,638,945 5,975,920 


1921 ......2.... 180,629,282 10,009,663 

192Z ..ccccceee- 181,280,754 651,472 

es 203,953,574 22,672,820 $3,337,129.97 
DE. vesscesncs 212,901,024 8,947,450 3,163,865.41 
1925 ...eeeeeee 216,045,575 3,144,551 3,433,096.21 
1926 .......... 228,812,766 12,766,191 3,583,478.37 
ES itis Creme Athitas 226,212,172 2,600,594 3,313,304.72 
First 5 Months 

BD vimelncea cis 93,688,272 3,177,456 1,114,133.66 
Since present rates of fare in effect, gain ............ 47,531,012 
Loss, 1927-1928 .......ccceee ecb od aeee ts acne Rekeweky -. 5,778,050 
oS ee rere eT ee ee ee 
Average annual gain ..... debbk bbRKENERE SEL Oe eRs 7,591,447 plus; 


that the rates of fare authorized and directed in and by said 
order of January 4, 1921, supra, continued in effect until 
September 18, 1922, at which time said four predecessor com- 
panies, by and with the consent of this Commission filed and 
published the rates of fare which are now in effect, as afore- 
said, and which the “Company” proposes to change by said 
Tariff No. 4, Ill. C. C. No. 4; that the present rates of fare, 
effective September 18, 1922, are lower in some respects than 
those authorized in and by said order of January 4, 1921, supra, 
and are stated in the “Company’s” Local Passenger Tariff No. 
3, Ill. C. C. No. 3, now on file with the Illinois Commerce Com- 


mission. 
P.U.R.1928D. 
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This Commission, through its engineers and accountants, has 
carefully checked the inventories and proceedings of the then 
Public Utilities Commission in Case No. 8530, supra, and com- 
pared the same with the present-day inventories of the “Com- 
pany.” The accountants and engineers of the Commission have 
also examined the accounts as to extensions and betterments 
added by the companies since June 30, 1919. The records 
show that in said Case No. 8530, supra, the then Publie Util- 
ities Commission made an exhaustive study of the inventories 
of properties of the four predecessor companies then owning 
and operating the lines now owned and operated by the “Com- 
pany;” that hearings in said Case No. 8530, supra, concerning 
the values of the property were begun November 12, 1919 and 
were concluded on November 4, 1920 and voluminous testi- 
mony and exhibits, bearing upon the properties and the results 
of the operation thereof, were offered in evidence; that repro- 
duction costs and appraisals of the properties were submitted 
by each of said four predecessor companies and records of the 
original cost of the property were submitted by the companies 
and by the Commission’s engineers; that as a result of the 
exhaustive studies, investigations, and reports made and sub- 
mitted in evidence by all parties interested, the Public Utili- 
ties Commission in said order entered January 4, 1921, in Case 
No. 8530, supra, made the finding of rate value above indi- 
cated, and directed said four predecessor companies to continue 
in effect the rates of fare then prevailing. 

This Commission, having considered the exhaustive proceed- 
ings made by the then Public Utilities Commission, in Case 


No. 8530, supra, and having checked, through its accountants . 


and engineers, the inventories therein produced, with the in- 
ventories submitted by the “Company” herein is of the opinion 
that no good purpose would be served by undertaking to dupli- 
cate the work done by the Public Utilities Commission in 1919 
and 1920, and, therefore, base their finding of present value 
upon the finding of the then Utilities Commission in said Case 
No. 8530, supra. The evidence in this case shows that the 
present value of the “Company’s” properties used and useful 


in the service of the public (using said previous value as a 
P.U.R.1928D. 
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basis and computing thereon the present value in the method 
abeve indicated) would not be less than $92,588,105.72. 

[1] A fair analysis of all of the evidence introduced before 
the Commission in the above entitled cause leads the Commis- 
sion to believe that every equitable consideration of the public 
interest as well as the true interest of the “Company”, requires 
a denial of the present application of the “Company”. The 
schedule of fares effective September 18, 1922, was unique in 
many respects in comparison to any schedule of fare under 
which the predecessor companies had ever rendered service. 


“It should be remembered that the schedule of fare of Septem- 


ber 18, 1922, was placed in effect on the initiative of the pred- 
ecessor companies and has remained in full force and effect 
until the present time and is the schedule of fare which the 
“Company” proposes to supersede at this time by its schedule 
effective March 16, 1928. The predecessor companies and the 
“Company” recognized the equities in favor of the daily rider 
on their lines in that the schedule provided for a ticket fare of 
three tickets for 25 cents and a weekly pass for $1.25, good for 
bearer only, as against a single cash fare of 10 cents. Similar 
rate structures have been approved by this Commission for 
other transportation companies throughout the state of Illinois, 
and while at first glance such a rate structure is a discrimina- 
tion against the cash fare and casual rider, yet it recognizes 
a fundamental business principle and encourages daily traffic, 
which, in the end, determines the prosperity of utility opera- 
tion. The predecessor companies initiated, and the present 
“Company” has continued in effect, the present rates of fare 
with the expectation of attracting additional passengers to their 
lines. It was perfectly apparent in 1922 that the placing in 
effect of a weekly personal pass for $1.25 and a ticket fare 
for 84 cents would not return the “Company” the same amount 
of money as a straight 10 cents fare, unless the lower fares 
attracted additional passengers. It is interesting in this regard 
to analyse the results, as shown by the above table, concerning 
the number of passengers carried during the years 1922 to 
1927 with the present rate structure in effect. In 1921, the 


year previous to the effective date of the present schedule, the 
P.U.R.1928D. 
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then predecessor companies had lost over 10,000,000 passen- 
gers as compared to 1920. Since 1922 there has been a con- 
stant gain in traflic, the year 1923 alone showing a gain of 
over 22,000,000 passengers and while it is true that the year 
1927 showed a loss of over 2,500,000 and the first five months 
of 1928 a loss of over 3,000,000, yet the net result of almost 
six years since the effective date of the present rate structure 
shows a net gain of 41,752,962 passengers, or an average an- 
nual gain of 7,591,447. For the 12-year period preceding the 
effective date of the present rate structure the average increase 
per year in the number of passengers carried amounted to .89 
per cent, while for a period of five years following the effective 
date of the present rate structure the average increase per year 
in the number of passengers carried amounted to 4.63 per cent. 
The table compiled from the “Company’s” exhibits shows the 
gain or loss in passengers carried and it is instructive to re- 
member that the records of this Commission show that since 
the present rate structure has been in effect the percentage 
increase of passengers, on the rapid transit company, has been 
more than double the percentage on the surface lines in the 
city of Chicago. The increase in passengers carried has been 
abnormal since the present rates of fare were in effect. In 
a city like Chicago this could only arise in one of two ways. 
Either, persons desiring daily rapid transit service would stead- 
ily displace those not requiring such service in buildings ac- 
cessible to the rapid transit lines, or else new residences and 
apartment buildings would have to be constructed in territory 
adjoining the rapid transit service for the accommodation of 
persons demanding rapid transit to and from the down-town ' 
district of Chicago. The gain of 22,000,000 in 1923 would 
indicate the force of this movement in the population of Chi- 
cago during the early days of the present rate structure. It 
is true that in 1927 and 1928 there has been a falling off of 
almost 5,000,000 of the 47,000,000 gained during the five and 
one-half years herein discussed. 

This fact may be due to a variety of causes, either a tem- 
porary industrial depression or the introduction of some other 


means of transportation may have caused a temporary setback, 
P.U.R.1928D. 
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but the fact remains that the five and one-half years that has 
elapsed since the present rate structure has been in operation is 
not a sufficient length of time to derive the full benefit from 
the readjustment of the population involving the building of 
extensive structures in the vicinity of rapid transit lines and 
the consequent readjustment of population necessary to demon- 
strate the full effect of the change in the rate schedule, as ef- 
fected by the “Company” in 1922, and particularly is that 
true in view of the marked changes which have taken place in 
industrial activities during that period. 

{2] It is unquestionably true that the “Company” is not 
receiving the full return on its investment, which the courts 
have decided is a reasonable return. It is equally true that 
the year prior to the installation of the present rates the pred- 
ecessor companies lost over 10,000,000 in passengers carried 
with a rate schedule in effect similar to the rates now pro- 
posed, and that the “Company” has regained this number and 
50,000,000 additional since the present rate structure has 
been effective. It is also true that the rate of return on the 
valuation of the “Company’s” property has slowly increased in 
the last five years, and this, considered with the fact that the 
number of passengers using the weekly pass is approximately 
the same as the increase in passengers carried, brings the Com- 
mission to the conclusion that to abandon the weekly pass would 
result in the passengers now availing themselves of it, seek- 
ing new facilities and thereby reducing the revenue of the 
“Company” to a great extent. Some evidence was introduced 
by the “Company” of the misuse of weekly passes, but the 
record is entirely silent as to whether or not the “Company” 
has exhausted corrective remedies. But even were the passes 
impractical in operation, it would hardly justify the entire 
change in the structure of the rate schedule and the abolition 
of the three tickets for 25 cents. Public utilities perform quasi- 
public functions. Public relations are of the utmost impor- 
tance to the successful operation of public utility properties. 
For the present “Company” to abandon a rate structure that 
was installed in 1922 for the evident purpose of inducing peo- 


ple, requiring such service, to move into the vicinity of the 
P.U.R.1928D. 
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rapid transit lines, involves a public policy which cannot be 
approved by this Commission. 

The statute makes it a duty of this Commission in a rate 
hearing to find a just and reasonable rate. In the present 
instance the “Company” seeks to entirely abandon their pres- 
ent rate structure. This Commission believes that such aban- 
donment is entirely unnecessary and not in the public interest, 
particularly as to those persons who have located in the vicinity 
of rapid transit lines, nor in the interest of the utility. The 
determination of the policy of the management of a utility is 
entirely managerial in its nature, but from the evidence intro- 
duced in this record there is nothing to show that the proposed 
schedule of rates, similar as they are to the rates that were 
in effect prior to September 18, 1922, will not produce exactly 
the same effect as the prior rates produced in 1921. 

The Commission believes after a careful examination of the 
evidence that the “Company” should not abandon the present 
rate structure, but if some readjustment is necessary, that will 
preserve and serve the large increase in passengers carried that 
has come to the “Company” since 1922, both the public and the 
“Company” will benefit. 

The Commission having considered all of the evidence and 
having heard the arguments of counsel and being fully advised 
in the premises, finds: 

That the present schedule of rates of the Chicago Rapid 
Transit Company, as stated in the “Company’s” Local Passen- 
ger Tariff No. 3, Ill. C. C. No. 3, are just and reasonable. 

That the Chicago Rapid Transit Company’s proposed rates, 
as contained in the “Company’s” Local Passenger Tariff No: 
4, Ill. C. C. No. 4, are unjust and unreasonable and should 


be cancelled and annulled. 
P.U.R.1928D. 
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INDIANA PUBLIC SERVICE COMMISSION, 


RE FORTVILLE TELEPHONE COMPANY. 
[No. 9142.] 


Security issues — Notes issued without authority — Good faith. 

1. Notes inadvertently issued by the owner of the majority stock 
of a telephone company without realizing that the law required the 
consent of the Commission as a condition precedent to the securing 
of such obligation were held to be issued in good faith and gives 
Commission ratification where there was evidence that the money was 
used for necessary utility improvements at prices not found to be 
unreasonable, p. 686. 

Injunction — Restraint of Commission — Failure to post bond. 

2. The Commission proceeded to issue an order on an applica- 
tion for increased rates notwithstanding the fact that injunction 
proceedings against such an order had been initiated in a state court, 
where the attorney general hed pointed out that no bond had been 
posted in the latter proceedings and that the Commission might pro- 
ceed with its order, p. 688. 

Rates — Value of service — Declaration of value. 

3. No fair value was declared in an application for increased 
rates for telephone service where the Commission found that such 
valuation would require rates for service entirely too high to be 
fair to utility patrons, p. 691. 

Apportionment — Telephones — Division of tolls. 

4. Telephone companies originating toll calls were authorized 
to redeem 25 per cent of the toll charge and the remaining 75 per 
cent was ordered to be divided in proportion to the line mileage 
that each owned and maintained in ratio to the total mileage be- 
tween the direct and connecting exchanges, p. 691. 

Rates — Telephones — Rural lines. 

5. A line mileage charge for rural party lines was ordered to 
be abolished, p. 692. 

Rates — Telephones — Line mileage charge. 

6. A line mileage charge for individual or single line service 
was ordered not to exceed 25 cents per mile or fraction thereof for 
each individual line extending beyond the boundaries of a town, such 
charge to begin one-half mile beyond the corporate limits thereof, p. 692. 

Rates — Telephones — Consumer owned instruments. 

7. A discount of 15 cents a month was ordered to be made to 

each patron who owned his own telephone instrument, p. 692. 


[June 22, 1928.] 


Appiication of telephone company for increased rates for 


service; rates suggested. 
P.U.R.1928D. 
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Appearances: John S. Powell, Indianapolis, for petitioner; 
John F. Wiggins, Fortville, for town of Fortville and certain 
citizens; Clint Parker, Greenfield, for outside exchanges. 


Singleton, Chairman: On November 4, 1927, the Fortville 
Telephone Company, Fortville, Indiana, filed with the Public 
Service Commission of Indiana its petition for increase in rates. 
On January 16, 1928, petitioner filed an amendment to its 
petition, in which was set out the names of twelve telephone 
companies in the vicinity of Fortville between which companies 
and Fortville free service was maintained. 

The amendment to the petition sought authority to eliminate 
the free service between exchanges. A copy of the amendment 
was served upon the officers of each exchange involved. The 
exchanges made respondents in the amendment to the petition 
are as follows: Eden Telephone Company, Milners Corner Tele- 
phone Company, Willow Branch Telephone Company, Mohawk 
Telephone Company, Maxwell Telephone Company, Wilkinson 
‘Telephone Company, McCordsville Telephone Company, Oak- 
landon Telephone Company, Mount Comfort Telephone Com- 
pany, Olio Telephone Company, Fischers Telephone Company, 
and Clarksville Telephone Company. 

[1] On March 23, 1928, supplemental petition was filed by 
the petitioner, seeking authority to issue notes in the sum of 
$9,500 and to use the proceeds to refund notes outstanding in 
the name of the company. The reason for this supplemental 
petition was that it had developed in public hearing of this cause 
that notes in the sum of $9,500 had been issued by the officers 
of the company without first seeking and securing authority 
so to do from the Public Service Commission, as required by 
law. The supplemental petition recited that the owner of the 
majority of the stock in the Fortville Telephone Company, in 
his conduct of the business, had inadvertently caused these notes 
to be issued without realizing that the law required the consent 
of the Publie Service Commission before a public utility could 
incur such obligations as represented by these notes. 

April 2, 1928, the respondent, the town of Fortville, by its 
counsel filed formal answer to the supplemental petition. 

P U.R.1928D. 
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After due notice as required by law, public hearing was held 
in the Opera House, at Fortville, Indiana, February 21, 1928. 
In this hearing all the parties were represented, including all of 
the neighboring telephone companies involved in the amend- 
ment to the petition which sought authority to abandon free 
service between exchanges. 

Prior to this session the petition and some of the parties to 
the case had reached a tentative agreement as to rates, free 
service and other matters involved. The tentative agreement 
was not considered desirable by the respondents and, therefore, 


“was not presented in the hearing. The respondent, town of 


Fortville, and certain citizens joining with said town in protest 
against the petition, were not ready to proceed with the hearing 
February 21, 1928, and said hearing was postponed by agree- 
ment of all the parties to March 8, 1928, at the opera house, 
Fortville, Indiana. Hearing was resumed as per agreement of 
all the parties. 

Many citizens attended the hearings in this cause and evinced 
considerable interest. This the Commission wishes to com- 
mend. 

Certain exhibits were introduced and made a part of the rec- 
ord, as follows: 

Exhibit No. 1: Statement by petitioner, made up of facts 
taken from audit of petitioner’s books by the accounting depart- 
ment of this Commission and incorporated in the report made 
by said accounting department. 

Exhibit No. 2: Copy of audit of petitioner’s books by the 
accounting department of the Public Service Commission. 

Exhibit No. 3: Copy of appraisal of the physical property 
made by the engineering department of this Commission. 

Publie Service Commission Order No. 8081 was admitted as 
evidence. This order was promulgated in 1925 as the result 
of a petition for increase in rates by this petitioner. 

During the hearing the respondents questioned the genuine- 
ness of the notes outstanding, on the ground that the minute 
record did not show authority of the board of directors for the 
issuance of such notes and to incur the obligations represented 


by them. It seems that the owner of the majority of the stock 
P.U.R.1928D. 
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in the Fortville Telephone Company conducted the business of 
this corporation as if it were his personal business and sought 
the co-operation of other officers of the company mainly by re- 
questing their signatures to papers and notes involved in the 
transaction. The then president of the company, of course, 
could not remember whether he had signed certain notes on cer- 
tain days, and so testified. However, a list of the notes involved 
was made, giving date, amount, and name of payee in each case, 
and this witness inspected the signatures to said notes and 
made affidavit that he had signed the notes so listed as president 
of the Fortville Telephone Company and that, to his best knowl- 
edge and belief, there were no other notes executed by the Fort- 
ville Telephone Company during the period between September 
24, 1924, and June 30, 1927. A preparation of this list and 
the affidavit were provided for in agreement in public hearing, 
and the affidavit was filed for record in accordance with said 
agreement. 

The record shows that dividends have not been paid to holders 
of the common stock since the telephone company has been in 
the hands of the present management. This has caused serious 
complaint to be made by the holders of the minority shares of 
stock. The management claims that the telephone property seri- 
ously needed improvement and was improved by additions and 
betterments being made. These improvements are the basis up- 
on which the management seeks to justify the money borrowed. 
The testimony of the management was that this money had been 
invested in these improvements. The respondents questioned 
this strenuously as being an unreasonable amount of money to 
spend for the improvements secured. However, there was no 
showing of improper diversion of funds in the evidence offered. 

While petitioner filed formal request for authority to issue 
$9,500 in notes to refund the corresponding sum of notes out- 
standing, yet it developed during the hearing that the amount 
named should have been $9,000 instead of $9,500. An oral 
motion by counsel for petitioner to amend the petition accord- 
ingly was granted. 

[2] During the pendency of these proceedings the minority 


stockholders filed in the Hancock circuit court, April term, 1928, 
P.U.R.1928D. 
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Cause No. 17,483 in said court, same being a suit for receiver 
to cancel notes and for restraining order and directed against 
the Fortville Telephone Company, the Fortville Gas Company, 
the Fortville state bank, Public Service Commission of In- 
diana, Arthur B. Ayres, Max Hosea, and Stewart Matlock, 
Messrs. Ayres, Hosea and Matlock are officers of the Fortville 
Telephone Company. 

That part of the complaint directed against the Public Serv- 
ice Commission of Indiana sought to restrain this Commission 


_from issuing an order in this cause. The Attorney General 


entered an appearance in said cause in behalf of the Commis- 
sion. While said complaint seeks an injunction, the complain- 
ants did not file bond with said court as a guarantee of plain- 
tiffs in said cause to hold harmless the defendants in said cause. 
The Commission is advised by the Attorney General that the 
injunction suit in the Hancock circuit court need not interfere 
with the Commission’s desire to issue an order in the instant 
case, provided this Commission be inclined to issue such order. 

It developed during the hearing that sixty shares of the com- 
mon stock of petitioner are outstanding, each share being of 
the par value of $50; that Arthur B. Ayres, of New Castle, 
Indiana, owns 354 shares of this stock. It also developed that 
there is serious controversy between the majority stockholders 
and the minority stockholders of the company, the latter be 
lieving that the management is extravagant and uneconomical, 
resulting in failure of the company to declare dividends. 

The hearing held on March 8, 1928, was adjourned by agree- 
ment to April 24, 1928, at the rooms of the Commission, in 
the state house, at Indianapolis, Indiana. The burden of this 
session of the hearing had to do with the company’s finance and 
matters related thereto. One matter—and the principal mat- 
ter—was a special report by the accounting department of the 
Public Service Commission as to the notes outstanding against 
the company, the proceeds from such notes and the disposition 
of the proceeds. Upon this matter the chief of the Commis- 
sion’s accounting department was questioned at length in direct 
and in cross examination. 


In this session of the hearing the former president of the com- 
P.U.R.1928D. 44 
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pany testified that he had no reason to believe any of the money 
involved was misdirected, except that he believed the installa- 
tion of additions and betterments cost more than they should have 
cost, because proper and desirable work in making such installa- 
tions was not secured. He considered the negligence and leth- 
argy of the workmen engaged in this task to have been waste- 
ful of the company’s money. 

In Cause No. 8081, approved October 2, 1925, the Fortville 
Telephone Company was then petitioner for increase in rates. 
At that time an appraisal of the property was made by this 
Commission’s engineering department and an audit of the com- 
pany’s books was made. The appraisal made at that-time found 
the cost of reproduction of the physical property depreciated to 
be $37,068. In the instant case an appraisal was made by the 
engineering department of the Commission and the cost of re- 
production of the physical property depreciated was found to 
be $35,225, which is less than that found in 1925. This reduc- 
tion in reproduction cost of the physical property is accounted 
for largely by the fact that the item of material and supplies in 
these appraisals was more than $1,700 less in the appraisal made 
in the instant case than in the appraisal made in 1925; also, 
that the per cent condition of the physical property in the instant 
case was found to be 68 per cent while in the appraisal made in 
1925 it was found to be 71 per cent. 

In Order No. 8081 the Commission found the fair value of 
the property to be in excess of $35,000, exclusive of going value 
and working capital. In said order fair value was not found 
more definitely than this. The reason was that fair value, de- 
termined definitely, would have compelled the Commission to 
authorize higher rates for service than were authorized in that 
order. A fair return upon the fair value of the property as re- 
quired by law and as upheld by all the courts would have made 
necessary much higher rates than were authorized in Cause No. 
8081. 

In that cause the estimated original cost of the physical prop- 
erty as found by the Commission’s engineering department was 
$56,101. This estimated original cost is intended to be in agree- 
P.U.R.1928D. 
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ment with what each item of the property cost at the time of its 
installation. 

Since the promulgation of Order No. 8081, additions and 
betterments have been made, amounting to $6,779. 

[3] The Commission realizes that it may be required under 
the law to find a fair value. It realizes also that, to find a fair 
value in the instant case and to provide for rates that yield a 
fair return upon such fair value would be decidedly to the dis- 
advantage of the patrons. The Commission believes that fair 
value of public utility property now can be justified under the 


‘law and by court decisions in such amount as to require rates for 


service that are entirely too high to be fair to the patrons of the 
utility. For these reasons fair value will not be declared in the 
instant case. 

Having considered all of the evidence offered, the Commission 
finds: 

1. That notes outstanding in the name of the Fortville Tele- 
phone Company in the sum of $9,000 were issued without au- 
thority of the Public Service Commission as required by law, but 
were issued in good faith. 

2. That the proceeds from said notes were used for the benefit 
of the Fortville Telephone Company’s property. 

3. That the Fortville Telephone Company should be author- 
ized to issue notes in the sum of $9,000 for the refunding of 
said notes now outstanding without authority of law. 

4. That the Fortville Telephone Company should not be au- 
thorized to charge to operating expenses more than $1,200 per 
year as compensation for duties performed by all of its officers 
and management, ineluding superintendence of property. 

5. That the rate case expense allowed in the instant case 
should not exceed $416.90, which should be amortized over a 
period of four years at the rate of $104.23 per year. 

6. That free service between exchanges should be discon- 
tinued and a toll charge of 5 cents for each five minutes or frac- 
tion thereof should be authorized in lieu of said free service. 

[4] 7. That the company originating the toll call should be 
authorized to redeem 25 per cent of the toll charge and the re- 
maining 75 per cent of the toll charge should be divided in pro- 
P.U.R.1928D. 
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portion to the line mileage that each company owns and main- 
tains is to the total mileage between the direct and connecting 
exchanges. 

[5] 8. That line mileage charge for rural party lines should 
be abolished. 

[6] 9. That line mileage charge for individual or single line 
service should not exceed twenty-five cents per mile or fraction 
thereof for each single or individual line extending beyond the 
corporate limits of the town of Fortville, such mileage charged 
to begin one-half mile beyond the corporate limits of said town. 

10. The following schedule of rates and charges should be 
authorized as a substitute for the present schedule of rates and 
charges for service: 

Rate per Month 


Class of Service Net Gross 
Business, single lime ...cccccccccccccccsccccccccccccces $3.00 $3.25 
NO, SUOEE ONG sis ceeds ne cceccccctcvcccsoesecsese 2.00 2.25 
TROSSOD, GED BENG oc cc ccccvcccccscceseccecds cocccee 2.00 2.25 
Residence, two-party line ...........-seeeeereescccccs oe 1.965 2.00 
MesiGence, SOUP POTey TMG 2.2. cc ccc ccc escesccccessees 1.50 1.75 
Extension telephones: 

DD nv ccccevcctceccdeseseccoscccececeseeees --- 1.00 1.00 

Residence *....... Pe Ler e ee rT Te Ce 75 75 
Extension bells: 

Business ..... eT TT Te eee eT TTT CT Te 50 50 

IND 565.6066 6 60055046800 64s CRISS HE nee reseed eee 25 25 
Rural party line: 

Business ...... Pe ee TET OT eT TTT TT eT eT ETT Te ee 2.00 2.25 

Residence ...... RET eS Has CUA ewestdedeReeeuenerne 1.50 1.75 
Switching service ........cccccccccccccccccsccccccccces 75 75 
Cradle telephones, extra ........e+ee+5 ercccces cocccces 620 25 


[7] A discount of 15 cents per month shall be made by the 
company to each patron who owns his own instrument. 

The switching charges shall apply to all patrons who own 
both their telephone instruments and the local lines over which 
they receive service. 


McCardle, Ellis, Harmon, McIntosh, Commissioners, concur. 
P.U.R.1928D. 
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INDIANA PUBLIC SERVICE COMMISSION, 


JOSEPH H. SCHAUB, JR. et al. 
v. 


PEOPLES MOTOR COACH COMPANY, 
[No. 807-M.] 


Valuation — Necessity for finding — Court order. 

1. It is not necessary for the Commission to make a new finding 
of value for a utility in an effort to determine the reasonableness of 
its fares where it has already given its approval to the purchase and 
sale of such utility upon the basis of revenues derived from that sale 
by order of a court of competent jurisdiction, p. 695. 

Rates — Reasonableness — Automobiles. 

2. It is necessary for the Commission to find upon competent evi- 
dence that an existing fare for bus service is of itself reasonable where 
such a rate has’ been installed as the result of a court order authoriz- 
ing the purchase and sale of such utility upon the basis of revenues to 
be derived from such rates, p. 695. 

Rates — Reasonableness — Uniformity of fares — Busses. 

3. Upon evidence that a 10-cent fare for bus service was of itself 
not unreasonable, the Commission refused to change the rate of an 
independent bus company previously promulgated in an order direct- 
ing co-ordination of all transportation agencies in a metropolitan dis- 
trict in view of the disturbance that would result to such co-ordinated 
fares in its result on other bus and street railway lines as well as the 
difference in service being rendered under the co-ordination order, p. 696. 


[July 13, 1928.] 


Petition of certain individuals for investigation into the 
rates of a certain bus company; rates held to be reasonable. 

Appearances: Frank P. Baker, Attorney, William H. Bach- 
elder and H. K. Bachelder, Attorneys, for petitioners; D. E. 
Watson, Attorney, for respondent, Peoples Motor Coach Com- 
pany. 

Ellis, Commissioner: On November 22, 1927, Joseph H. 
Schaub, Jr., et al., filed with the Public Service Commission of 
Indiana their petition, which, omitting caption and signatures, 
is as follows: 

“The undersigned complainants and petitioners herein allege 
that they are each of them persons resident in the city of In- 


dianapolis, Indiana, and patrons of the motor busses run and 
P.U.R.1928D. 
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operated upon the streets of the city of Indianapolis, Indiana, 
hy the Peoples Motor Coach Company and that they and each 
of them are directly interested in the rates charged and permitted 
to be charged by said Peoples Motor Coach Company for trans- 
portation of passengers in said city. 

“Complainants further allege that the rates now being charged 
by said Peoples Motor Coach Company for passenger trans- 
portation in the city of Indianapolis, are unreasonable and un- 
just, discriminatory, and excessive in that they are much greater 
than is necessary to carry on the operation of said motor bus 
business and pay a fair and reasonable rate upon the property 
and assets of said company used and usable in the proper op- 
eration of its business as a common carrier. 

“That complainants further allege that the experience of said 
Peoples Motor Coach Company since the time of its organiza- 
tion has demonstrated that said rates are too high and excessive. 

“Wherefore, your petitioners respectfully request this Com- 
mission to make a thorough investigation on all matters pertain- 
ing to said rates, and to make an appraisement of the assets of 
said company used and usable in its business as a public utility, 
and further ask that the Commission set a time for a hearing 
upon this petition and give notice to these petitioners whereby 
they may be present and be heard with regard to the matters 
herein alleged, and tliat as a result of said investigation, ap- 
praisement and hearing, that this Commission make an order 
fixing the rates for said utility at such figure as shall be finally 
determined to be a fair and reasonable rate, and for such other 
relief as may be found to be proper.” 

The Commission caused its engineering and accounting de+ 
partments to make an appraisal and investigation of the prop- 
erty, books, and records of this company, and the written reports 
of said departments were filed with the Commission and sub- 
mitted in evidence in this cause. 

The matter was set for hearing at the rooms of the Commis- 
sion, Indianapolis, Indiana, on February 15, 1928. Further 
hearing was held en March 8th, 10th, and 14th. 

Following the hearings a time was fixed for the filing of briefs 


by counsel for the petitioners and respondents, and the same 
P.U.R.1928D. 





XUM 





XUM 


SCHAUB y. PEOPLES MOTOR COACH CO. 695 


have been received and considered by the Commission in con- 
nection with its decision in this cause. 

The Commission has admitted in evidence and given consid- 
eration to the various exhibits submitted by the petitioners and 
respondent in order to have all the facts before it even though 
some of said exhibits were very far afield from the issues to be 
determined in this cause. 

It may be further stated that some of the oral testimony sub- 
mitted at the various hearings touched but lightly upon the issues 
involved, in the opinion of the Commission. 

[1, 2] Although considerable evidence was submitted at the 
hearings as to the value of the property of the Peoples Motor 
Coach Company, the fact remains that on November 5, 1927, 
the Public Service Commission of Indiana, by order of the cir- 
cuit court of Marion county, Indiana, authorized the Indianapo- 
lis Street Railway Company to purchase all of the stock of the 
Peoples Motor Coach Company and to issue $500,000 of its 
8 per cent notes for the purpose of purchasing such stock. In 
view of the fact that by reason of the purchase of said stock the 
Indianapolis Street Railway became the owner of all of the 
property of the Peoples Motor Coach Company including going 
concern value, if any, the Commission fails to see how it could, 
in this proceeding, find a lower value at this time for all of the 
property of the Peoples Motor Coach Company. For purposes 
of determining this cause, however, the Commission does not 
deem it necessary to place a value upon the property of the 
Peoples Motor Coach Company. It must be borne in mind that 
this purchase and sale was ordered by the court upon the basis 
of the revenues derived from the 10-cent fare, which is at issue 
in this cause. 

It is the opinion of the Commission that in order to reduce 
the existing rate of fare of the Peoples Motor Coach Company, 
that it would be necessary to find as a result of the evidence 
submitted in this cause, that the existing rate is unreasonable. 
The record, in the opinion of the Commission, does not disclose 
evidence that the 10-cent fare is unreasonable for bus trans- 
portation of the type provided in the city of Indianapolis by the 


Peoples Motor Coach Company. 
P.U.R.1928D. 
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It is significant that at the various hearings held in this mat- 
ter, none of the petitioners appeared in person and not a single 
patron of the Peoples Motor Coach Company was present at any 
of the hearings making any complaint against the existing rates. 
The operations of this company have shown that in a number of 
sections of the city where street car service is reasonably acces- 
sible at a lower rate of fare, numerous patrons use the service of 
the Peoples Motor Coach Company at the 10-cent fare. There 
is no evidence in this record, in the opinion of the Commission, 
to show that the existing rate is unreasonable or that there is any 
dissatisfaction on the part of the patrons with the existing rates, 
other than the petition originally filed instituting these proceed- 
ings. 

[3] Practically all of the evidence submitted, particularly 
evidence as to the financial affairs of the respondent, referred to 
the operation of the Peoples Motor Coach Company before the 
purchase of the stock by the Indianapolis Street Railway Com- 
pany or, to the period during which the present owners of ‘the 
stock operated the company under conditions identical with those 
which existed under the prior management. A different situa- 
tion entirely exists at this time and will continue during existing 
conditions. During the pendency of this proceeding, the Public 
Service Commission of Indiana, as a result of the change in the 
ownership of the stock, on petition of the Peoples Motor Coach 
Company and the Indianapolis Street Railway Company, has 
co-ordinated, by formal order, after public hearing, the bus 
service of the Peoples Motor Coach Company and both the bus 
service and street railway service of the Indianapolis Street 
Railway Company. As a result of such co-ordination of service, 
the operation of the Peoples Motor Coach Company is at this 
time and will be during existing conditions, of a considerably 
different nature than the operation during the periods covered 
by most of the evidence submitted in this cause. Counsel for the 
petitioners objected to the Commission giving any consideration 
in this cause to the co-ordination of service, but the Commission, 
in fixing rates, must deal with facts, and the co-ordination has 
been ordered and is now in effect and the rates established for the 


Peoples Motor Coach Company must be for the co-ordinated 
P.U.R.1928D. 
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service and must necessarily apply at this time and during exist- 
ing conditions instead of over a period which is past. The 
Indianapolis Street Railway Company, under the co-ordination 
orders, gives certain bus service in the city of Indianapolis and 
receives a 10-cent fare for this service. Any order at this time 
disturbing the existing rate of fare of the Peoples Motor Coach 
Company must necessarily involve the rate of fare for the bus 
service of the Indianapolis Street Railway Company, if not for 
street railway service itself. 

In view of all the evidence submitted, the Commission finds 
‘as follows: 

1. That for determination of this cause it is not necessary 
to find the value of the property of the Peoples Motor Coach 
Company but that if such value were to be determined much 
weight would have to be given to the purchase price of all of the 
stock of the Peoples Motor Coach Company, namely $500,000, 
as established by the order of the Marion circuit court. 

2. That the existing rates of fare of the Peoples Motor Coach 
Company under the evidence submitted in this cause, are not 
unreasonable. 

3. That the operation of the Peoples Motor Coach Company 
at this time and during existing conditions is and will be sub- 
stantially different from the operation of the Peoples Motor 
Coach Company during the periods covered by the evidence 
submitted in this cause due to the co-ordination of service of the 
Indianapolis Street Railway Company and the Peoples Motor 
Coach Company. 

The Commission, being fully advised in the premises, is of the 
opinion that the existing rates of fare of the Peoples Motor 
Coach Company under the evidence submitted in this cause, are 
fair and reasonable, 


All concur. 
P.U.R.1928D. 
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MICHIGAN PUBLIC UTILITIES COMMISSION, 


RE CONSUMERS POWER COMPANY, 
[D-1356.] 


Rates — Gas — Economical appliances. 

1. Gas appliances of a storage type, heating water over a period 
of hours by a steady small demand of gas, and aiding consumers in 
getting cheaper gas for water heating as well as enabling gas com- 
panies to increase sales for such service without causing undue strain 
on gas flow in distribution systems during peak hours, were given low- 
er rates in proportion to the economy of their demand, p. 700. 


Rates — Gas — Optional and demand rates — Water heaters. 

2. The gas company giving to those water heaters with the lowest 
demand the lowest rate must of necessity have an optional rate until 
such time as it can ascertain when and where water heaters are in- 
stalled in its system, p. 702. 


Rates — Demand charge — Gas. ; 
3. Where the demand theory is to be accepted, it must be accept- 
ed in its entirety, the lowest demand receiving the lowest rate, p. 702. 


Rates— Demand charge — Gas— Production capacity. 

4. The fact that a company has a large production capacity is 
irrelevant as evidence against the initiation of a demand charge, in 
view of-the fact that the latter is intended as a solution of the prob- 
lem of distribution rather than production, p. 702. 


[March 28, 1928.] 


AppricaTIon of a gas utility for approval of certain rates for 
service; schedules approved. 


By the Commission: On June 30, 1926, the Consumers 
Power Company filed with the Michigan Public Utilities Com- 
mission its request for the approval by the Commission of cer- 
tain optional gas rate schedules to be applicable for the sale of 
gas in the city of Lansing. These optional rate schedules con- 
cerned themselves with a residence water heater rate, a house 
heating rate, and with two industrial rates. The entire schedule 
of optional rates was submitted to the official representatives of 
the city of Lansing and, upon receipt of a letter from the mayor 
of the city of Lansing indicating approval of the rates and the 
waiving of a hearing, the Commission on August 23, 1926, in 
order D—1356, approved the same and made them effective as 


of that date. 
P.U.R.1928D. 
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On October 15, 1927, the Consumers Power Company by 
letter requested the approval of this Commission of changes in 
the existing Lansing House Heating Rate, covered by second 
revised sheet No. 22 B, and of the Lansing commercial heating 
rate, original sheet No. 22 C. On October 20, 1927, another 
letter was received from the Consumers Power Company re- 
questing the approval of changes in the Lansing optional resi- 
dence water heater rate, covered by first revised sheet No. 22 A. 
Under dates of October 17, 1927, and of October 24, 1927, let- 
ters of transmittal were sent to the mayor of Lansing requesting 


the city of Lansing to notify the Commission whether the city 


desired hearing or was willing to waive hearing on the rate mat- 
ters submitted. On October 29, 1927, this Commission received 
a letter from the attorney for the city of Lansing in which it was 
stated that the city had examined the proposed rate schedules 
and that it was the opinion of the representatives of the city that 
the best interests of Lansing required that a hearing should be 
had. 

This Commission was desirous of setting a hearing date as soon 
after October 29, 1927, as possible, but at the request of represen- 
tatives of the city refrained from so doing until the receipt by it 
of an application to amend the original Order D—1356, dated 
March 5, 1928. Hearing was had on March 28, 1928. At the 
hearing it developed that there was no opposition to either the 
Lansing house heating rate, covered by second revised sheet No. 
22 B, or to the Lansing commercial heating rate, original sheet 
No. 22 C. Also at the hearing, representatives for the Consum- 
ers Power Company withdrew their request for the approval of 
the changes in the Lansing optional residence water heater rate, 
covered by first revised sheet No. 22 A, so the only matter at 
issue on the said hearing was the question of the original Lansing 
optional residence water heater rate approved by this Commis- 
sion August 23, 1926, in so far as the application of the city at- 
tacked the same. 

In Order D-1356, the first section is entitled, “Lansing Op- 
tional Residence Water Heater Rate.” Under subhead, “Deter- 
mination of Active Load,” under section application to “Water 


Heater” there is the following: 
P.U.R.1928D. 
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Continuous storage type—10 cubic feet. 

Automatic or nonautomatie storage type—30 cubic feet. 

Automatie instantaneous type—50 cubic feet. 

The application of the city of Lansing requests that the word 
“Optional” be omitted, and that under the heading “Water 
Heater” the word “automatic” be substituted for the word “‘con- 
tinuous,” making the first line read, “automatic storage type— 
ten cubic feet ;”’ and that in the second line the words “automatic 
or” be omitted so that the second line reads, ‘“‘Non-automatic 
storage type—30 cubic feet.” 

[1] (Before considering this particular case it may be here 
stated that this same optional residence water heater rate is in 
effect in many cities and towns in the state, and that it has been 
approved by several gas experts hired by different cities, all of 
whom passed favorably upon the same; also the former Commis- 
sion and this Commission have approved the rate several differ- 
ent times each, and every city to whom this rate schedule has 
been presented for approval has approved it; but, notwithstand- 
ing, since it has been directly attacked and since it is an innova- 
tion in gas‘rate making, it was thought best to'discuss the matter 
in some detail.) 

Electric energy almost universally in this country has for a 
long time and is now sold on the demand basis. One strong 
argument in favor of this has always been that it was impossible 
to store electric energy. Since it was possible to have storage 
for gas, it was not until lately that any attempt was made to 
place the sale of gas for use in certain types of appliances on the 
same basis as that on which electric energy was measured and 
sold, i. e., on the demand basis plus cost for consumption. 

Since a considerable proportion of small gas consumers are 
served at a loss, recently attempts have been made to remedy 
this. Water heating has finally been selected as the best method 
by which to boost the gas sales. Water heating by gas has been 
for years objectionable to both the small consumer and to the 
gas companies. The objection of the consumer was that it cost 
too much, and the gas companies’ objections were that heaters 
which were automatic caused too strong a pull on the gas in the 


distribution system. In other words, heaters that heated the 
P.U.R.1928D. 
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water as used, if universally urged upon the consumers, sold to 
them, and in the end used by them, would cause such a demand 
for gas that the same could not be met without largely increasing 
the distribution system and this without regard to the size or 
capacity of the plant producing the gas. 

This situation has given rise to the manufacture and sale in 
the past three. years of many types of storage and automatic 
storage heaters and, of course, to the putting into effect of a rate 
for gas water heaters comparable with and much like the rate 
in vogue on the sale of electric energy where the customer having 


‘the best load factor obtains the best rate, because such a load 


factor makes the most out of the investment in the distribution 
system. Several of these heaters of the so-called storage type 
now manufactured have a low demand for gas. The water used, 
say at 6 o’clock, has been heated over a period of hours prior to 
the time of use by a steady small demand of gas over a long 
period. These heaters, then, are built to aid the consumers in 
getting cheaper gas for water heating; to enable the gas com- 
panies to increase the sale of gas to small consumers by this 
water heating; and to further enable the companies furnishing 
gas to do so without causing an undue strain on the gas flow in 
the distribution system. 

The rates made effective following the use of storage heaters 
with low demand are predicated on the demand charge, as in 
electricity, and that results in the creation of a high load factor. 

If the demand rate for water heating by gas is to be accepted, 
it then follows that those heaters with the lowest demand should 
get the lowest rate. There is no other alternative. 

This Commission is not interested in types of appliances, but 
a series of tests and the records as of April 1, 1928, of the 
American Gas Association Testing Laboratory, at Cleveland, 
shows that of all the heaters manufactured at the present time 
the Handley Brown heater has the lowest input rating of all, 
namely 4,500 B.T.U.’s per hour, with the next lowest being the 
John Wood Manufacturing Company heater with an input rating 
of 8,500 B.T.U. per hour. Investigations were made of this 


simply to see if there were any heaters manufactured which 
P.U.R.1928D. 
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would come within an active load determination of 10 eubic 
feet as per schedule now in force. 

It is perhaps unfortunate that the gas water heater with the 
lowest demand is the one known as the consumer’s heater, but 
as far as this order is concerned that means nothing. It is 
simply as stated before, the proposition of giving the heater with 
the lowest demand the lowest rate; and it might here be stated 
that any and all companies can manufacture and probably will 
manuafeture heaters consuming a smaller amount of gas per 
hour; and under the terms of this order, in following principles 
of the rate predicated on demand, any and all heaters with a 10 
cubic feet rating would get the advantage of the low rate. 

[2] The city requests the elimination of the word “Optional.” 
In the first place, only about a fourth of the gas consumers in 
Lansing have water heaters. In the second place, a party’s 
water heater rate depends on the type of heater he has installed. 
The rate must then of necessity be an optional rate until such 
time as the gas company knows where and when the water heat- 
ers are installed. The gas company has several times given 
general notice of the rates in force, and it has the rates printed 
on the back of all bills rendered monthly. Yurther, a survey is 
now in progress through which the company is listing all water 
heaters and personally notifying all consumers of the existing 
rate schedule. 

The city at the hearing attacked the demand rate as a basis 
for water heating, but in their application to amend Order 
D-1356 they recognized entirely the principles of the demand 
rate, for they asked for a substitution of automatic storage type 
for continuous with the active load step left at 10 cubic feet, and 
for the substitution of nonautomatic storage with the load step 
left at 30 cubic feet. 

[3] If the demand theory is to be accepted, it must be ac- 
cepted in toto. Low demand and low rate are consistent; so, 
also, are high demand and high rate. The lowest demand re- 
ceiving the lowest rate, it would not be right to place a 30 cubic 
feet per hour heater on the same basis as a 10 cubic feet per 
hour heater. 

[4] Much irrelevant matter was introduced at the hearing. 
v.U.R.1928D 
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It was contended that a consumer could not readily figure the 
amount of his bill. All the steps of the rates in effect are on the 
back of each bill and they admit of easy calculation. Also, much 
was made of the fact that the local gas company had a large 
production capacity. As before explained, production of gas and 
distribution of gas are two entirely different things. These and 
many other collateral matters were not necessary to the decision 
in this case, 





MISSOURI PUBLIC SERVICE COMMISSION. 
KANSAS CITY PUBLIC SERVICE COMPANY 


Vv. 
OVERLAND INTERSTATE BUS CORPORATION. 
[Case No. 5933.] 


Commissions — Power to issue injunction — Bus law violation. 

The Commissioner is without authority to issue an order re- 
straining or prohibiting anyone from operating as a motor carrier 
notwithstanding its authority to issue or refuse to issue a certificate 
for such operation and to revoke such certificate upon a proper show- 
ing. 

{July 27, 1928.] 


ComptainT against alleged illegal operation of motor utility 
without a certificate of convenience and necessity ; dismissed for 
lack of jurisdiction. 


By the Commission: Complaint is made by the Kansas City 
Public Service Company, a corporation operating a street rail- 
way and motor bus system in and adjacent to Kansas City, Jack- 
son county, Missouri, against the Overland Interstate Bus Corpo- 
ration. The complaint among other things, states that the occu- 
pation of defendant is the operation of motor vehicles for public 
transportation for hire; that defendant has for some months past 
been engaged in transporting passengers as a motor carrier for 
hire along a regular route and between fixed termini, said route 
extending from about Thirteenth and Walnut streets in Kansas 


City, Missouri, in a general southerly and westerly direction to 
P.U.R.1928D. 
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and through the southwest section of the city to the state line at 
or about Fiftieth street in said city, thence along Kansas high- 
ways to Overland Park, and return; that until recently said de 
fendant transported only interstate passengers between Overland 
Park and adjacent territory in Kansas and points in Kansas City, 
Missouri; that recently defendant has begun to pick up and dis- 
charge passengers solely within the corporate limits of Kansas 
City, Missouri, and thus do an intrastate motor carrier business 
for hire in Missouri; that no certificate of convenience and neces- 


sity has been obtained for such route or service either interstate - 


or intrastate and that defendant be prohibited from operating as 
a motor carrier for hire in the state of Missouri unless and until 
it shall obtain the proper authorization from the Commission and 
that defendant be prohibited from hereafter in any manner en- 
gaging in the business of a motor carrier. 

At the hearing of this case, the defendant had not filed answer, 
neither did it make any appearance. The evidence introduced on 
the part of complainant substantiates the allegations contained in 
its complaint, but it appears from the relief prayed for that the 
Commission is without jurisdiction in the premises. If defend- 
ant is a motor carrier, within the meaning of the Motor Bus Law, 
then its operation is without authority, and this fact can be ascer- 
tained either by an injunction proceeding or by a criminal action 
on the part of the proper authorities. 

The Commission is authorized to issue or refuse to issue a cer- 
tificate of convenience and necessity and to revoke such certificate 
upon proper showing, but it is without authority to issue an order 
restraining or prohibiting any one operating as a motor carrier. 

It is, therefore, by the Commission 


Ordered: 1. That the complaint of the Kansas City Public 


Service Company against the Overland Interstate Bus Corpora- 
tion be and the same is dismissed. 

Ordered: 2. That this order is to become effective ten days 
from the date hereof and that certified copy of the same be served 
on all interested parties. 

Brown, Chairman, Calfee, Porter, Hutchinson, Commission- 


ers, concur; Ing, Commissioner, absent. 
P.U.R.1928D. 
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MONTANA PUBLIC SERVICE COMMISSION, 


BIG WEST OIL COMPANY 
v. 


NORTHERN GAS COMPANY. 
[Docket No. 1011, Report & Order No. 1514.] 


Rates — Flat and meter — Reasonableness — Natural gas. 

1. The mere fact that a quantity of gas purchased through a meter 
at metered rates costs more than the same quantity of gas under the 
flat-rate system is no basis for a charge of unreasonableness, if the 
metered rate is itself reasonable, p. 708. 

Rates — Flat rates — Natural gas. 

2. Flat rates were condemned because of the fact that they were 
usually based wholly upon estimated consumption and resulted in dis- 
crimination against the user purchasing through a meter because of the 
lack of incentive under the flat-rate system of the consumer to curtail 
unnecessary use of natural gas, p. 708. 

Public utilities — Selling through utility Gistribution line — Natural 
gas. 

3. The owner of a natural gas well selling gas to industrial con- 
sumers through the distribution line of a gas company which received 
only a per cent compensation upon the amount sold, regardless of the 
rates charged therefor, is a public utility subject to Commission regula- 
tion of rates, p. 711. 

Valuation — Natural gas wells — Used in public service. 

4, Natural gas wells owned by an individual selling gas to an 
industrial consumer through the distribution lines of a gas company 
which receives only a per cent compensation upon the amount of gas 
sold, regardless of the rates charged therefor, may be included in the 
valuation to determine what is a reasonable rate to be charged, p. 711. 

Rates — Jurisdiction of Commission — Contracts — Natural gas. 

5. No private contract between individuals or corporations can by 
its terms have the effect of ousting the Commission of its jurisdiction 
to prescribe reasonable rates for public utility service, p. 713. 


Rates — Contract — Superior jurisdiction of the state — Natural gas. 

6. A gas well owner furnishing gas to a gas utility under an agree- 

ment whereby he reserves the right to approve or disapprove rates to 

be charged for service by the latter, and under the terms of which he 

becomes the real party in financial interest is presumed to consent to 

the exercise by the state of its sovereign power to make a valuation 

of his property devoted to public service for the protection of the con- 
stitutional right of patrons to reasonable rates, p. 713. 


Rates — Limitations on contractual powers of utilities — Natural 


gas. 
7. A public utility cannot by contract deprive itself of, or impair, 


P.U.R.1928D. 45 
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its power to perform its duties to the public in the matter of furnish- 
ing service at reasonable rates, p. 713. 
Service — Contract — Restrictions on utility Quties — Public policy. 
8. Any contract by a public utility destructive or detrimental to 
its ability to serve a bona fide consumer in its authorized territory is 
void as against public policy, p. 713. 
Return — Parties entitled to a return. 
9. Revenues derived from a public service should return to the 
owners of the property devoted to that service a fair rate of return up- 
on a fair valuation of the property so devoted, p. 713. 


[June 8, 1928.] 


En bane. Compxarnt by industrial consumer against alleged 
excessive rates for natural gas service; rates adjusted. 

Appearances: John E. Orr, Attorney for the Big West Oil 
Company, Spokane; L. R. Hawley, Secretary-Treasurer, Big 
West Oil Company, Spokane; J. C. O'Donnell, President, 
Northern Gas Company, Billings; E. G. Toomey, Attorney for 
the Northern Gas Company, Helena; and Francis A. Silver, 
Counsel, for the Commission. 


By the Commission: The Big West Oil Company, engaged 
in the operation of an oil refinery at Kevin, Montana, complains 
to the Commission against the rates being charged it for natural 
gas by the Northern Gas Company, a public utility, it being 
alleged that said rates are unreasonable and excessive. 

Prior to the month of February, 1928, the Big West Oil Com- 
pany (hereinafter termed Refinery), purchased its supply of 
natural gas from the Northern Gas Company (hereinafter termed 
the Gas Company), under a written contract, upon a flat rate 
basis. It appears from the record and our files that in Novem- 
ber, 1926, the Refinery and the Gas Company entered into an, 
agreement, in writing, whereby the Gas Company engaged it- 
self to supply the Refinery with natural gas for industrial uses 
“on a commercial burner basis of $1 per day per commercial 
burner for a minimum average of 10 burners per day.” Gas 
for the heating of the Refinery buildings and for operating a 
15 H.P. engine used in connection with the Refinery’s electric 
lighting plant were included in the price as above stated. This 
contract was submitted to the Commission for approval and on 


December 20, 1926, was approved on an emergency basis, orders 
P.U.R.1928D. 
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having previously been issued by the Commission to the utilities 
operating in the Kevin field to meter all services without excep- 
tion in lieu of the practice of furnishing natural gas to consum- 
ers, domestic and industrial, upon a flat rate basis. Under this 
contract, the Refinery was furnished with natural gas on the 
minimum basis of $300 per month. On September 10, 1927, an 
extension of this agreement was executed by the Refinery and 
the Gas Company to cover natural gas service for the period em- 
braced between December 1, 1927, and November 30, 1928. 
This extension was never submitted to nor in any manner ap- 
proved by the Commission. For reasons not apparent from this 
record, the Gas Company failed to comply with the Commission’s 
original order to install meters on all premises served, so that 
on November 25, 1927, the Commission again by formal order, 
required that the Refinery as well as other unmetered services 
at Kevin, be placed upon a meter basis commencing December 
1, 1927. Again there was a delay in complying with our man- 
date but finally, on December 5, 1927, the Gas Company installed 
a meter on the Refinery premises. Metered service to the Re- 
finery, however, did not begin until February 1, 1928. On Jan- 
uary 10, 1928, the Gas Company filed with the Commission its 
schedule of rates designated as Tariff No. 3. This tariff was 
approved January 31, 1928, to become effective February 1, 
1928, and provided rates as follows: 


Available for: All users in territory served. 


Rate: 
First 10,000 cubic feet .............00 .+-.. 50¢ per M cubic fee 
Next - —  didncseennanemnadedebs ae* * «* & 
si 100,000 “ ” Pa gc Wk: eer gh eta aD 45¢ «© & “ ‘“ 
Ki Se lc ethewilscteacats we *¢ « « 
a 100,000 “ Be asian ia OK oie ah ica — = - © “ 
Bs Se SE PE A etecase SO Oa ve 
“ 100,090 “ oe) nee ee “ “ “ 
= et < "  snvedeaceiandennenee ase ee « «6 
7 «| OE OP OF aed ttacSeetes ee Oe « 
> 2.000.000 a Oe Ter ee ae ote lig “ “ “ “ 
* Gee” | TE, Snaeckeeekbeens I3¢ © 6 
“4,000,000 “ ee OT ree Pete IE Sic % “ 
« 6,000,000 “ “ or more ............ log © © &  « 


For the month of February, 1928, the Gas Company rendered 
the Refinery a bill for 6,233,026 cubic feet of natural gas, 


amounting to $1,023.04. For the first half of March, 1928, the 
P.U.R.1928D. 
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bill under Tariff No. 3 for 2,948,800 cubie feet, amounted to 
$489.71. On March 15, 1928, the Commission approved Tariff 
No. 4, effective as of the same date, which stated rates available 
for industrial users, as follows: 


Available for Industrial Users Rate. 


SOR OSS Cee BOGb c evicccsccvcovvcesese .+--- 15¢ per M cubic feet 
2,000,000 “ © debe Steeuiacciseteseeuns — = = = a 
3,000,000 “ SII So cediarese, I3¢@ 6 Hw 
See ©.  % ensicntneanconsuncsecneses we“ & #4 
5,000,000 “ 7 OP GD cckcccesceesucees —_—*- + © “ 


At the time of the public hearing on the complaint herein, it 
appeared from the testimony of the Refinery that natural gas 
for general refining purposes had not been used under the sched- 
ule provided in Tariff No. 4, although for heating purposes, the 
Refinery had consumed on its premises subsequent to March 15, 
1928, a total of 73,720 cubic feet, for which it had been billed 
the sum of $35.40. The failure of the Refinery to use natural 
gas for refining purposes subsequent to the effective date of Tar- 
iff No. 4, was ascribed at the hearing to its conclusions that the 
rate charged was unreasonable and that it proposed to file a 
complaint before the Commission asking for a reduction. It 
also appears that the Refinery has refused to settle with the Gas 
Company for natural gas consumed during February and March, 
1928, on any other basis than the contract rate, which basis of 
settlement has been refused by the Gas Company. 

The substance of the Refinery’s complaint is that (a) under 
metered service and the rates prescribed in Tariff No. 4 (also 
Tariff No. 3 now superseded), the cost of gas used by it was 
and in the future will be unreasonable as compared with the cost 
of gas furnished it under the flat rate contract of November 20,, 
1926, and that (b) the rates per se are excessive. 

[1, 2] The experience of the Refinery in undergoing a transi- 
tion from flat rate service to metered service is the usual one 
attendant upon a change from a manner of paying for a com- 
modity on an unscientific makeshift basis to a scientific, measured 
one. The mere fact that a quantity of gas purchased through a 
meter at metered rates costs more than the same quantity of gas 
under the flat rate system is no basis for a charge of unreason- 
ableness if the metered rate is itself reasonable. We have stead- 


P.U.R.1928D. 











XUM 


BIG WEST OIL CO. v. NORTHERN GAS CO. 709 


fastly condemned flat rate charges for the reason that they are 
based wholly upon estimated consumption, very often falling 
substantially short of actual consumption, and result in discrim- 
ination against the user who purchases through a meter. There 
is absolutely no incentive under the flat rate system of purchase 
to curtail unnecessary use of natural gas and a consumer chang- 
ing over from this system to the metered one quite frequently 
finds that until he adopts prudent measures for its use, his bills 
appear to be exorbitant. With this comment, we pass over as 
not being entitled to greater consideration, the charge of unrea- 
sonableness by reason of the difference in the cost of gas to the 
Refinery under the metered plan as compared with the cost under 
the flat rate contract. 

The right of the Commission to abrogate, in effect, the North- 
ern Gas Company-Big West Oil Company flat rate contract by 
requiring that all gas furnished the Refinery be metered is no- 
wise questioned, nor could it successfully be challenged (State 
ex rel. Billings v. Billings Gas Co. 55 Mont. 102, P.U.R.1918F, 
768, 173 Pac. 799). The Refinery, however, asserts that in 
arriving at a rate to be stated that would cover its situation at 
Kevin, we should prescribe such a rate as would make its cost 
of gas substantially the same as it was under the flat-rate con- 
tract. This proposal is without rhyme or reason. It is apparent 
from the Refinery’s February consumption of natural gas that 
to accomplish the result the Refinery would have, it would be 
necessary for us to authorize a rate of less than 5 cents per 1000 
cubie feet, which, as will hereafter appear from computations, 
is substantially below the plane of reasonable rates. 

Coming now to a consideration of the question as to whether 
the industrial rate of 10 cents per 1000 cubic feet for consumers 
using in excess of 5,000,000 cubic feet monthly (Tariff No. 4), 
is unreasonable or excessive, we are confronted at the threshold 
by a rather unusual state of facts. The Gas Company secures 
its supply of gas for all of its customers with the exception of 
the Refinery from four wells, two of which are known as the 
“Beckett Wells” and two the “Nickelson Wells” all situated in 
Section 36, Township 35, N. R. 3 W. The supply of natural gas 
used by the Refinery is secured from the “Crawford Well” situ- 
P.U.R.1928D. 
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ated in Section 7, Township 35, N. R. 2 W. under a contract 
of purchase and sale entered into with one Boris A. S. Aronow. 
The gas is delivered by Aronow to the Gas Company at the city 
gates from which point is conducted by the Gas Company to the 
Refinery through about 700 feet of 3-inch pipe and is metered 
on the Refinery premises. The 700 feet of pipe and the meter 
installed on the Refinery premises constitute all of the property 
that the Gas Company has devoted to the service of the Refinery. 
The portion of the Gas Company’s contract with Aronow relevant 
to this proceeding is as follows: 

“The party of the first part further agrees to sell, and the 
party of the second part agrees to purchase, all gas that the said 
party of the second part may require for supplying the Refinery 
in the town of Kevin, Montana, which gas shall be furnished at 
sufficient pressure to supply the needs of said Refinery, at a price 
which shall be $ cent per thousand feet less than the price paid 
by the said Refinery to the party of the second part therefor. 

“The party of the first part further agrees to sell to the party 
of the second part any additional gas which it may require for 
its business in the town of Kevin, Montana, at a price of 74 cents 
per thousand feet on a 10-pound base and in event that the party 
of the first part shall be temporarily unable to furnish gas, as 
required by the terms of this contract, the party of the second 
part agrees to sell him such gas as may be needed to comply 
with the terms hereof, at the same rate and on the same basis 
as specified in this paragraph, provided that in no event shall 
the price to be paid by the party of the first part for gas sup- 
plied to the said Refinery be greater than the price paid therefor 
by said Refinery. 

“Such gas to be furnished by the party of the first part, as 
hereinabove provided for, shall be delivered to the distribution 
system of the party of the second part where the gas lines of 
the parties hereto intersect, at or near the town limits of the 
town of Kevin, and shall be metered at the point of delivery. 
The meters and regulators therefor shall be installed and main- 
tained by the party of the first part and the party of the second 
part shall at all times have the privilege of inspecting, super- 
vising, and testing the same for accuracy. The party of the 
P.U.R.1928D. 
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first part is to maintain its well or wells and the pipe line there- 
from to the point of delivery above specified which shall be done 
under the supervision of the party of the second part, which may, 
with the approval of the party of the first part, make any neces- 
sary repairs therein at the expense of the party of the first part. 

“The party of the second part agrees to consult with the party 
of the first part in adopting any schedule of rates for gas to be 
furnished to the said Refinery and at all times to use its best 
efforts to secure such rates and have them approved by the Pub- 
lic Utilities Commission of the state of Montana, as shall be 
satisfactory to the party of the first part and the party of the 
first part shall have the privilege at all times of inspecting the 
meters in the Refinery. It being understood that any schedule 
of rate applying to said Refinery shall have the approval and 
consent of the party of the first part before submitting to the 
Public Service Commission. 

“The party of the second part agrees to make settlement for 
all gas furnished by the party of the first part on the 15th day 
of each month following the calendar month within which such 
gas was furnished. 

“The party of the first part further agrees that he will not 
sell gas to any other person or persons for use or sale in the town 
of Kevin, Montana, during the term of this agreement and that 
he himself will not enter the town of Kevin with his line. 

“This agreement shall remain in force for a period of five 
years from the date hereof and shall be binding upon the heirs, 
successors, and assigns of the parties hereto.” 

[3, 4] From the excerpt it will be noted that the revenue per 
thousand cubic feet derived by the Gas Company for its own 
use from the Refinery is constant regardless of the price the 
Refinery pays the Gas Company per thousand cubic feet. The 
Gas Company receives } cent per thousand cubic feet of gas sold 
to the Refinery, so that its real interest is in the amount of the 
consumption rather than in the level of the rate charged, it being 
a matter of complete indifference to the Gas Company whether 
the rate is 10 cents or 50 cents per thousand cubic feet. The 
Gas Company makes a showing, based upon an average monthly 


consumption of 6,000,000 cubic feet that its gross receipts from 
P.U.R.1928D. 
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the Refinery account after payment to Aronow according to the 
terms of the contract, would be $360 per annum. Against this 
sum is charged $180, or $15 per month to cover all its overhead 
costs such as maintenance, meter reading, billing, ete. Its in- 
vestment in the 700 feet of 3-inch pipe and the meter on the 
Refinery premises is placed by the Gas Company at $1500, 
charging off yearly depreciation on its property investment at 
the rate of 10 per cent, leaves the Gas Company the sum of $30. 
To apply to rate of return, which under its method of computa- 
tion, amounts to 2 per cent per annum. This rate of return it 
avers is unreasonably low and, therefore, the Refinery is without 
grievance against it. The Refinery admits that perhaps the Gas 
Company is not making an unreasonable rate of return out of 
the sale by it of gas to the Refinery but nevertheless contends 
that the rate of 10 cents per thousand cubic feet, under the cir- 
cumstances of this case, is excessive and that the Commission 
should take into consideration all of the property—Aronow’s as 
well as that belonging to the Gas Company—devoted to the ren- 
dering of the natural gas service the Refinery is receiving, and, 
upon a consideration of the present value of the combined prop- 
erty so used, and of the cost elements involved, set a rate that 
will return to the owners of the property a reasonable return, 
based upon the fair value of the property so employed. This 
contention is immediately met with the suggestion that Aronow 
is not a public utility subject to our jurisdiction and that we, 
therefore, have no right to include such property as he has de- 
voted to the Refinery’s natural gas service in a valuation to de- 
termine what is a reasonable rate to be charged the Refinery. 
If we are to adopt this view, then we are compelled to admit our 
utter inability to perform one of our normal functions—that of 
inquiring into public utility rates and preventing public utili- 
ties from charging excessive and unreasonable rates. 

Supposing the gas company was charging an admittedly pro- 
hibitive rate such as $1 per thousand cubic feet, would not the 
same argument apply? Under the supposition, the utility would 
still be receiving its 4 cent per thousand cubic feet, earning a 
rate of return not unreasonable but there could be no question 


about the Refinery being subjected to a charge entirely dispro- 
P.U.R.1928D. 
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portionate with the value of the service rendered. We cannot 
assent to a proposition that would render innocuous our regula- 
tory power over public utility rates. 

[5-7] No private contract between individuals, or between 
corporations, or between individuals and corporations, can by 
its terms have the effect of ousting the Commission of its juris- 
diction to prescribe reasonable rates for public utility service 
and we must, therefore, take the position in this case that Aro- 
now, by his conduct in entering into such an agreement as exists 
herein—an agreement whereby he reserves the right to approve 
or disapprove rates to be charged a customer by a public utility 
and under the terms of which he becomes and is the real party 
in financial interest—consents to the exercise by the state of its 
sovereign power to make a valuation of his property directly de- 
voted to the public service to the end that a patron of the public 
utility shall not be deprived of its constitutional right to be fur- 
nished with a product of a public utility at a fair and reasonable 
rate (United States Light & Heat Corp. v. Niagara Falls Gas 
& E. L. Co. 23 F. (2d) 719, P.U.R.1927E, 749). A public 
utility cannot by contract deprive itself of the power or impair 
its power to perform its duties to the public either in the matter 
of furnishing service or in charging reasonable rates therefor. 
Its contracts, which primarily affect its service and charges to 
the public, must be made in view of said service and. charges 
and not destructive thereof or detrimental thereto. (Lone Star 
Gas Co. v. Municipal Gas Co. (Tex. Sup. Ct.) 3 S. W. (2d) 
790). 

[8] The Northern Gas Company professes to serve the pub- 
lic at Kevin, industrial as well as domestic. It thereby professes 
to serve the Refinery and any engagement that it might make 
that would be destructive of or detrimental to its ability to serve 
the Refinery at a reasonable rate would be void as contrary to 
public policy. 

[9] We proceed, therefore, to a consideration of this case, 
having in mind the established principle that the revenues de- 
rived from a public service shall return to the owners of the 
property devoted to that public service a fair rate of return upon 


a fair valuation of the property so devoted. 
P.U.R.1928D. 
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Before proceeding to a consideration of property value and 
cost elements, it might not be amiss to digress sufficiently to 
briefly refer to events immediately preceding the execution of 
the Aronow-Northern Gas Company contract. 

For a period of time—February 1926 to May 1927—the town 
of Kevin was supplied with natural gas by two competing util- 
ities, the Northern Gas Company (and its predecessor) and the 
Blue Flame Gas Company, now defunct. In the spring of 
1927, a contract was entered into whereby the Northern Gas 
Company, for a stated consideration, purchased the distributing 
system of the Blue Flame Gas Company in Kevin. A sub- 
stantial down payment was made to the manager of the Blue 
Flame Gas Company who, according to testimony, immediately 
decamped, leaving title to its gas system in Kevin encumbered 
and involved. Judicial proceedings were thereafter had which 
resulted in the entire Blue Flame system going under the ham- 
mer at sheriff sale, the successful bidder being Aronow, who, by 
reason of certain contractual relations with the Western States 
Oil & Gas Company, deemed it desirable, if not necessary, to 
bid in the Blue Flame system to protect his interests. In Octo- 
ber, 1927, Aronow closed a deal with the Northern Gas Company 
whereby he agreed, for a stated consideration, to perfect the title 
of the Gas Company to the Blue Flame distributing system in 
Kevin, and further agreed to refrain from selling gas directly 
to the residents and business establishments of Kevin. The ex- 
cerpt above quoted is taken from this contract. 

In a determination of the present value of the property used 
and useful for the public service involved herein, we are not 
aided materially by the testimony of Aronow who appeared as 
a witness in this proceeding under subpoena issued by the Com- 
mission, Aronow took the position, first, that he is a private 
vendor of natural gas not subject to our jurisdiction and second, 
that having reserved to himself the right to approve any rate ap- 
plicable to the Refinery before it is submitted to the Commission 
for concurrence, he is not bound by any rate that we may find 
reasonable unless it comports with his idea of what is a fair 
and reasonable rate and can refuse to make further delivery of 
natural gas to the Northern Gas Company under such rate as 
P.U.R.1928D. 
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we might prescribe at variance with his conceptions and wishes 
in the premises. We do not believe that his contract will admit 
of any such interpretation. In the event that it did, it would 
fall within the ban of contracts proscribed as being in contra- 
vention of public policy. Convinced, apparently, of the right- 
fulness of his claimed immunity from the Commission’s inquiry, 
Aronow gave us but general estimates of his investment, of its 
original cost, its reproduction cost new, accrued depreciation, 
and operating expenses. However, there is ample evidence be- 
fore us from which we can determine values and elements of 
operating costs and revenues. 

According to the annual report of the Blue Flame Gas Com- 
pany for the year 1926 (filed with the Commission on March 11, 
1927), its field system consisted of 16,245 feet of pipe, segregat- 
ed according to size as follows: 1-inch pipe 53 feet, 2-inch pipe 
7,384 feet, 4-inch pipe 8,747 feet and 6-inch pipe 61 feet. Ex- 
cept for the 700 feet of 3-inch pipe installed by the Northern 
Gas Company, the record supports the statement that the above 
figures indicate the extent of the system involved herein. These 
figures, taken from the annual report of the Blue Flame Gas 
Company, are at substantial variance with the testimony of 
Aronow who estimated the length of his pipe line at “54 or 6 
miles of line altogether.” That Aronow is in error in his esti- 
mate is quite evident from the record apart from the annual 
report of the Blue Flame Gas Company as to its field system. 
A plat drawn by our chief engineer, after an inspection of the 
premises, was introduced in evidence and identified by several 
witnesses, including Aronow, as being substantially correct. 
This plat shows the pipe line distance from the Crawford well 
to the point of delivery to the Northern Gas Company to be 
approximately 3 miles allowing for additional lengths of pipe 
necessitated by departure from a true straight-line course to 
avoid water holes. It will be observed that the Blue Flame 
Company’s report is in substantial accord with the length of line 
indicated on the plat. Further, the former president of the 
Blue Flame Gas Company appeared as a witness at the hearing 
and testified from his recollection of the system to a set of fig- 
ures but slightly at variance with those given in the report. 
P.U.R.1928D. 
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For the purpose of this proceeding, we use the figures given in 
the sworn report of the Blue Flame Gas Company because they 
were doubtless taken from the books of the company and were 
reported to us at a time when it would have been to the dis- 
advantage of the Blue Flame Gas Company to understate the 
character of its holdings in the field pipe lines. 

The uncontradicted testimony in the record is that both the 
4-inch and 2-inch pipe in the field system were second-hand pipe 
when installed. The 4-inch pipe was about four years old and 
had been in actual field service in North Dakota and at Havre, 
Montana, before it was laid at Kevin. It was considerably de- 
teriorated and was in about sixty per cent condition. According 
to one witness not connected with the defunct Blue Flame Gas 
Company, “the threads on the pipe had absolutely deteriorated 
and the pipe line in some places was almost ready to fall to 
pieces . . . its condition was very poor.” The 2-inch pipe 
had formerly seen service as a water line in the Kevin-Sunburst 
oil field but according to the testimony was in pretty good con- 
dition, estimated by one of the witnesses at 75 per cent condi- 
tion. There being no testimony to the contrary, we feel justi- 
fied in assuming that the 1-inch and 6-inch pipe were new when 
installed. The 4-inch pipe cost the Blue Flame Gas Company 
22 cents per foot while the 2-inch pipe was purchased for 15 cents 
per foot. Cost of painting and burying the pipe was estimated 
by the former president of the Blue Flame Gas Company, at 16 
to 18 cents per foot; welding at $1 per connection, 2 regulators, 
equipped with fittings, at $125 each, and two regulator houses 
at $50 each. In the aggregate he estimated the cost of the field 
system when installed at about $7,000. As against this estimate 
from one in a position to fairly accurately speak on the cost of 
the original investment, we have Aronow’s quite general estimate 
that the present valuation of his investment in the system is be- 
tween $26,000 and $28,000, included in which sum is 
the amount of $12,000 for drilling the Crawford well. No de- 
tails were given by Aronow as to the manner in which the esti- 
mate was arrived at, but in view of the known facts in the record, 
we must reject Aronow’s figures as fanciful. His claim that he 
is entitled to consider as a part of his investment the alleged cost 
P.U.R.1928D. 
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of drilling the Crawford well, cannot be justified on any rea- 
sonable theory. Aronow does not own the Crawford well nor 
did he expend any part or portion of the $12,000 alleged to be 
the cost of drilling it. His relation to the Crawford well is that 
of lessee under a lease arrangement with the Western States Oil 
& Gas Company. To use his own general description of the terms 
of his lease “I pay out $150 per month royalty and the owners 
get 15 per cent of whatever I get.” This statement was further 
emphasized by the assertion that the monthly payment of $150 
is a fixed charge regardless of whether or not any gas is taken 
from the Crawford well. This cost is charged as an operating 
cost. Under the circumstances, for our present purpose, no value 
will be ascribed to the leasehold itself. 

With reference to the reproduction cost new of the pipe used 
in the Aronow system, the record discloses estimates on 4-inch 
pipe, painted and buried, from 75 cents to $1 per foot and on 
2-inch pipe from 37 to 40 cents per foot. Our engineering de- 
partment figures the cost of these pipes, painted and in place, 
at $82.35 and $39 per 100 feet respectively. These figures are 
based upon present-day material and labor prices obtaining in 
the Kevin field and are, therefore, to be taken in preference to 
mere estimates. The cost of reproducing the Aronow system new 
at the time of the hearing here is placed by the Commission at 
$12,016.65 arrived at as follows: 


8747 feet 4-inch pipe at $.8235 per foot (including painting and 





et i, EEE TOT CT CLT Te Ce Tee eee re $7,203.15 
7384 feet 2-inch pipe at $.39 per foot (including painting and 
i | MT eT ee 2,879.76 
53 feet l-inch at $.274 per foot .......ccccccccccccecccecnces 14.52 
61 feet 6-inch pipe at $.67 per foot ........ ccc ee eee eee eeeees 40.87 
Couplings: 
80 4-inch dresser couplings at $1.50 each ............ $120.00 
330 2-inch screw couplings at 15¢ each ...........+50- 49.50 
169.50 
2 vegulators, with Bttinge «oii. sess ees ce cacvscsdeseciecvecs 250.00 
ZS POQWIMCOT HOUSES 2... oc ccc cccccvcseccccscccsscocsccescees 268.00 
UE 06856550: h40 5 00000 K6KES SOs Re ennen ca menendeaeh $10,825.80 
NN TD BUD haku dina 8.50bsn0sd bkivccbbatenkchdsscesecebuceus 1,190.85 
Total ...ccccccscccces Cescees 666060. 00 40000000000004 $12,016.65 


In the above schedule the Commission is taking the repro- 


duction cost new of the regulator houses at $268, which was the 
P.U.R.1928D. 
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original cost, there being no showing that material and labor 
prices were higher or lower at the time of the inquiry than when 
these regulator houses were originally built. Many overheads 
usual to the construction of a gas system are absent in this par- 
ticular case, as are customary intangibles. The Commission be- 
lieves that in adopting the factor of 11 per cent to cover these 
items, ample allowance is made for such of these items as are 
indicated by the record. 

The value of the system at the time of the hearing—repro- 
duction cost new less accrued depreciation—we place at $5,615.- 
98, arrived at as follows: 


Cost of 4-inch pipe new and in place ........ $7,203.15 
CVORRGDES BE BEG 64:0 ccccncscncdcsccusieedes< 792.34 
—— $7,995.49 
Accrued depreciation at time of installation 40% ...... 3,198.20 
Value of 4-inch pipe when installed ..........-....eeeeeeeeeees $4,797.29 
Cost of 2-inch pipe new and in place ........ $2,879.76 
I Ce re 316.77 
——— $3,196.53 
Accrued depreciation at time of installation 25% ...... 799.13 
Value of 2-inch pipe when installed ................ 2. eeeeeees 2,397.40 
l-inch pipe ROW ...ccccccccccces Ceecccccccocs $14.52 
6-inch pipe NeW ........-eeeeee Cecccccccceses 40.87 
———_ $55.39 
Couplings: 
80 dresser couplings ........-..eee- eeeeweves $120.00 
330 screw couplings ........cceecsccecccesecs 49.50 
—— 169.50 
SB veginted ROGGE: oo cc cece ccvcccesescccsvseeneceeses 268.00 
BS regulators ..ccccccvcccccccccccccccccsevccccvcsccecs 250.00 
742.89 
Gurerhenls a6 BEG) oc ccccccceses Pe Te eee Ee ee 81.72 
Value when installed ...........++- Ch ccccceseccessoccccosesees $824.61 
Total value of system when installed ......... evccccces eccecece $8,019.30 
Less 2-years depreciation at 10% ..........sceeccccccccceccess 2,403.32 
Total, present value ........+eee ec ecccccccce $60 debbie s 006 $5,615.98 


During the month of February 1928, the Refinery consumed 
6,233,026 eubie feet of natural gas, or its average daily consump- 
tion for the month was 6,233,026 cubic feet divided by 29, or 
214,932 cubic feet. Assuming that to be the average daily con- 
sumption throughout the year, the annual consumption of the Re- 
finery will be 78,450,180 cubic feet. Under Tariff No. 4, Aronow 


will receive 94 cents per thousand cubie feet (Tariff rate of 
P.U.R.1928D. 
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10 cents less $ cent per M the Gas Company’s share). Aro- 
now’s operating costs will be for (a) maintenance, (b) cost 
of gas, (c) taxes, and (d) depreciation. Aronow did not 
compute his cost of maintenance for the Commission but esti- 
mated it at $175 per month, u figure that appears to be excessive. 
We believe and tind that $1200 per year will be ample to take 
care of this item. The cost of gas is computed upon the basis 
upon which Aronow claims he purchases it, namely $150 per 
month, fixed payment, plus 15 per cent of what he receives. 
The item of taxes is estimated at $165, the Commission having 


‘ in mind the value of his system and the tax levy of Toole county 


for the year 1927. Depreciation is figured at 10 per cent per 
annum by reason of the inferior character of pipe in this system. 
The following table expresses our values of Aronow’s operating 
revenues and operating costs: 


Gross receipts (78,458,155 cu. ft. at 93¢ per M) .....eeeeeeeeees $7,452.75 
Operating Costs: 
Ce SI, ook wb cceat etme vasucatansreecubeces $1,200.00 
(b) Cost of gas $1,800 plus 15% of $7,452.75) ...... 2,917.91 
Se 2 era eee 165.00 
(d) Depreciation (10% of $12,016.64) .........0.4.. 1,201.66 
TOG CHOTA CONE: oak dee Socses cabccvecdseseesesecs 5,484.57 
Net profit ....c.cece Ce cccccccccccccccccccccccccecces $1,968.18 


Upon that basis the rate of return would amount to 35.4 per cent 
—obviously excessive. 

Considering the property investment of the Northern Gas Com- 
pany, its operating revenues and operating costs, we believe the 
following table substantially portrays the situation: 


700 feet 3-inch pipe at $82.35 per C ..........--..- eee $576.45 
pl rr rrr rere rr er rer rT rrr Ti reer tre 25.00 
Meter IR PIAS? ...ccccccccccsccccecccesecececscesocese 744.90 

TE pin cndadcedensddheesseceeweteeegatccaberecasiaes $1,346.35 
Cvertende WE TFG: 2. cccccdvicscctocesecese Crea pesteee beecees 148.10 
Total cost, reproduction NEW .....eeeceeccesceeecece eccccccccss $1,494.45 


This figure is substantially in accord with the claim of the 
Northern Gas Company that it has $1500 invested in the Re- 
finery service. Its operating revenues and costs under the esti- 
mated annual consumption of 78,450,180 cubic feet, are as fol- 


lows: 
P.U.R.1928D. 
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Gross receipts (78,450,180 cu. ft. at 4¢ per M) ........ Cevccccees $392.25 


Operating costs: 
Maintenance, meter reading, bills and books, and taxes .. $180.00 


Depreciation : 











ee: COR, GE BOOS -nn ceccuseescsnsseussoses § 33.07 
Pipe (8% of $667.37) ......ccccccccccccccccces 53.61 
86.48 
Operating costs .......... eer ToT ee ere Tee TRL rT ee 266.48 
Net profit ......ccccccccee er ero Teer TT TT TT eT Te TT eT $125.77 


Computed upon the present value of the gas company’s prop- 
erty involved herein ($1494.45, reproduction cost new less $86.- 
48 depreciation or $1407.97), the rate of return under the fore- 
going set up amounts to less than nine per cent which under 
the particular circumstances of this record cannot be classed as 
unreasonable. 

The Northern Gas Company has above pointed out figures that 
upon the assumed monthly consumption of 6,000,000 cubic feet, 
its rate of return would be 2 per cent, but in arriving at this 
percentage, the Northern Gas Company depreciated all of its 
property at 10 per cent whereas, we believe, that 4 per cent and 
8 per cent are the proper depreciation factors for its meter 
and pipe line’respectively, having in mind the average existence 
of this equipment. Further, the gas company figures its rate 
of return on its investment at the undepreciated value, whereas, 
we took the depreciated value at the time of the inquiry as being 
proper. Using its estimated consumption of 6,000,000 cubic feet 
per month and our value and depreciation figures as above set up, 
its rate of return would be 6.64 per cent. 

The combined depreciated value of the property of the gas 
company and Aronow devoted to the Refinery service is $7023.45 ; 
combined gross receipts (based on February consumption as aver- 
age), at 10 cents per thousand cubic feet, $7845.02; combined 
operating costs, $5751.05 ; combined net profit $2093.95, yielding 
a rate of return upon the investment of close to 30 per cent. 
As indicated, this set up is grounded upon the assumption that 
the February consumption of the Refinery is representative. If 
the consumption should be decreased, there would naturally be a 
decrease in gross receipts, which would not be accompanied by a 
proportional decrease in operating costs, as all items of operating 
expense, except the cost of gas, would remain the same, thus de- 
P.U.R.1928D. 
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creasing the rate of return, and an increase in consumption would 
tend to increase the rate of return, so that it is necessary in order 
to hold the rate of return to the plane of reasonableness that the 
steps for industrial users be graduated beyond the $5,000,000 per 
month step, where it now stops. While any rate of the Gas Com- 
pany for industrial consumers, using in excess of 5,000,000 cubic 
feet per month, will, like all of the gas company’s industria! 
rates, apply to all consumers, we know from the record that 
the Refinery is the only customer that will use in excess of 5,000,- 
000 cubic feet monthly and due regard must be given to the sit- 
uation as it exists in prescribing rates beyond the 5,000,000 
cubic feet consumption point. The Refinery estimates that its 
consumption during the summer months is greater than during 
the winter season and that the February consumption is not a 
fair average. This estimate is based upon past operating experi- 
ence. There is present now, however, the probability that the 
Refinery will, by reason of its service being metered, eliminate 
all wasteful methods of use, increase the efficiency of its fixtures 
and thus reduce its consumption. In any event, the rate must be 
stated in such terms as to reasonably protect all of the interests 
involved. 

From the record herein we find that the rate of 10 cents per 
thousand cubic feet applicable to all industrial users consuming 
in excess of 5,000,000 cubic feet per month is unreasonable 
and excessive. We further find that under the conditions ob- 
taining the following schedule of steps and rates will yield to 
the owners of the property devoted to the public service herein 
involved a reasonable rate of return upon the fair present value 
of the property so employed: 


5,000,000 cubic feet to 6,000,000 cubic feet monthly ...... 9¢ per M cu. ft. 
6,000,000 cubic feet to 7,000,000 cubic feet monthly ...... 8¢ per M cu. ft. 
7,000,000 cubic feet and more monthly .............+..- 7¢ per M cu. ft. 


These rates must, by reason of the conditions prevailing, be 
quite tentative and subject to revision whenever it is made to 
appear to the Commission that any of the factors given major 
consideration herein have been materially changed. 

Commissioner Dennis being absent took no part in the fore- 
going report. 

P.U.R.1928D. 46 
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TENNESSEE CIRCUIT COURT, COUNTY OF DAVIDSON, 


TENNESSEE EASTERN ELECTRIC COMPANY et al. 
v. 
RAILROAD & PUBLIC UTILITIES COMMISSION. 


Appeal and review — Conclusiveness of Commission finding. 
1. Findings of the Commission as to the valuation in rates of a 
public utility are conclusive, notwithstanding the fact that they are 
subject to review by the courts as to reasonableness, p. 726. 


Appeal and review — Scope of review — Exclusive Commission juris- 
diction. 
2. There can be no new trial as of an original cause by the appel- 
late court reviewing an order of the Commission, p. 726. 
Appeal and review — Scope of review. 
3. A review of the Commission findings of value must be confined 
to the refusal to value property having lawful value, or to the lack of 
competent and legal evidence to support such findings, p. 730. 


Evidence — Competency — Commission officials. 

4. Estimates of valuations of utility properties by Commission engi- 
neers and other experts appointed by the Commission to make such 
investigation were held to be competent and admissible testimony, p. 
730. 

Valuation — Cost plus construction contract — Public policy. 

5. The mere fact that the terms of a cost plus construction con- 
tract between a utility and a construction company might not be in 
accord with sound public policy does not give the Commission legal 
jurisdiction to exclude sums paid under it from the rate base, p. 731. 


Valuation — Water power — Necessity. 
6. Some allowance must be made for the value of water power in 
computing the rate base of an electric company using such power, p. 
731. 


Valuation — Water power — Savings method. 
7. The valuation of water power upon the theory that it should be 


the amount of saving as between combined steam and water power and ° 


steam power alone, was held to be too speculative, unjust, and un- 
sound, p. 731. 
Valuation — Water power — Cost of developing. 

8. The fair and reasonable method or rule in determining the value 
of water power for rate-making purposes should be a reasonable cost 
of acquisition and development, p. 732. 

Valuation — Scientific progress. 

9. A method of computing a utility rate base which will deny to 
the rate-paying public all benefits of scientific improvement and progress 
in the development of mechanical arts is unreasonable and unsound, 
p. 732. 

P.U.R.1928D. 
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Valuation — Promotion and financing. 

10. An action of the Commission in allowing no value to the item 
of promotion and financing of a hydroelectric project was held on ap- 
peal to be supported by many important decisions, p. 734. 

Valuation — Working capital — Measures — Necessary expenditures 
— Temporary credit. 

11. The allowance for working capital should be measured in terms 
of capitalization of the average amount for material and supplies as 
well as other necessary expenditures, rather than bank balances suf- 
ficient to insure credit accommodations to take care of requtrements in 
view of the fact that the retirement reserve is usually more than ample 
to furnish such temporary credit, p. 735. 

Depreciation — Methods — Observable depreciation — Life tables. 

12. The correct rule to be followed in fixing valuation is to consider 
observable depreciation, rather than the so-called elapsed life of the 
property, p. 736. 

Return — Stockholders’ risk — Reasonable development. 

13. Stockholders in every public utility must assume all the ordi- 
nary risks incident to maintaining the property and making such addi- 
tions as are reasonably necessary to continue the efficient operation of 
the plant, p. 736. 

Valuation — Added risks of construction, 

14. No separate allowance was made for “added risks” alleged to 
be assumed by stockholders in financing additions ordered by the Com- 
mission between the years of 1921 and 1924 where there was no evidence 
that any special risks were thereby incurred, p. 736. 


[August 11, 1928.] 


Petition for writ of certiorari to review action of the Rail- 
road and Public Utilities Commission in the valuation of certain 
electric power properties for rate-making purposes; cause re- 
manded to Commission for action in accordance with finding of 
this opinion. 


Neil, J: On August 23, 1926, the petitioners filed in this 
court a petition for the writ of certiorari to review the action 
of the Railroad and Public Utilities Commission in the valua- 
tion of their properties. A demurrer was filed by the defendant 
Commission which was overruled by the court in a written opin- 
ion, filed and made a part of the record. Thereupon the defend- 
ant filed an answer and an amended answer denying the allega- 
tions made in the petition for the writs of certiorari. The peti- 
tion charges that on August 10, 1926, the Railroad and Public 


Utilities Commission entered an order, in the nature of a judg- 
P.U.R.1928D. 











724 TENNESSEE CIRCUIT COURT. 


ment, fixing the value of the properties, of the Johnson City 
Traction Corporation at $225,000, and the properties of the 
Tennessee Electric Company at $2,500,000, or a total valuation 
of the properties of both petitioners at $2,725,000. It is further 
alleged that the effect of said order, or judgment, was a refusal 
to grant petitioners an increase of their rates of charge for service 
such as would be required to enable them to earn a reasonable 
return upon a true and correct valuation of their properties used 
and useful in the service of the public. 

The petitioners allege that the Commission acted contrary to 
law in determining the value of the properties determining value 
based upon the testimony of witnesses, F. G. Prautt, McGregor 
Smith, and W. H. Corddry, because of their inexperience and 
lack of knowledge of the matters about which they testified; 
that said Commission acted contrary to law in determining other 
questions of fact as alleged in paragraphs Nos. 4, 5, 6, 7, 8, 9, 
10, 11, 12. It is further alleged, paragraph 13, that the Com- 
mission acted contrary to law in not allowing $254,254 for add- 
ed risk, ete. That it acted contrary to law in determining the 
going value of the combined properties, the value being fixed 
at $240,000 when it should have been not less than $776,519 
(paragraph 15); that the Commission acted contrary to law in 
failing to allow $400,000 as a valuation for promotion and 
financing (see paragraphs 16, 17, 18); that the Commission 
acted contrary to law in finding certain facts, with reference to 
additions to proper depreciation of property (see paragraphs 
19, 20, 21, 22); that the Commission acted contrary to law in 
the matter of an allowance for working capital (see paragraphs 
23, 24, 25); that the Commission acted contrary to law in pass- 
ing upon certain retirements (paragraph 26) in that the finding 
of fact is not supported by the evidence; that the findings of 
fact by the Commission with reference to the contract between 
the Carolina Engineering Company, and the Tennessee Eastern- 
Electric Company was not supported by the evidence, and that 
said Commission acted contrary to law and was a usurpation of 
powers nct conferred by law, ete. (paragraph 33) ; that the Com- 
mission acted contrary to law in not allowing the electric com- 
pany an increase in rates of charge for electric service, ete. 
P.U.R.1928D. 
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(paragraph 36) that the Commission acted contrary to law in 
not granting the traction company an increase in rates of fare, 
ete. (paragraph 37) that the order of August 10, 1926 (P.U.R. 
1926E, 378), is illegal, invalid and void for certain alleged 
reasons (paragraph 39). It is further alleged in the last para- 
graph of the petition, that the order of August 10, 1926, supra, 
is contrary to law and the evidence and if allowed to stand will 
result in the confiscation of the properties of the petitioners, in 
violation of the Constitution of the United States and the Con- 
stitution of Tennessee. Other allegations are made of minor 
importance. 

Subsequent to the filing by the Commission of its answer to 
the petition and filing of the record, as made up before the said 
Commission, pursuant to the writ, the court appointed Hon. .G. 
B. Kirkpatrick, Special Commissioner, directing him to make 
a complete and thorough examination of said record, and to hear 
additional evidence and make a report upon certain issues raised 
in the pleadings. The said Special Commissioner complied with 
the court order and on April 11, 1928, filed his report. It is 
needless to say that the intelligent and exhaustive investigation 
of all the evidence before the Commissioner, has been and is of 
great value to the court in passing upon the issues involved. 

All the evidence taken before the Special Commissioner was 
filed by the clerk as depositions, and as such are made a part 
of the record. 

The object and purpose of this proceeding is not only to have 
the court review the action of the Commission, but to have a new 
and larger valuation fixed as a rate base, as well as increased 
fares and rates for electric service. 

Before proceeding to consider the issues raised it is proper 
first to look to the power and authority of the Railroad and Pub- 
lic Utilities Commission. 

The act of the legislature creating the Railroad Commission 
was passed in 1897 and was amended by Chap. 49, page 143, 
of the Public Acts of 1919, creating the “Board of Railroad and 
Public Utilities Commissioners.” Section 4, of the act, pro- 
vides, “That the Railroad and Public Utilities Commission of 


the state of Tennessee shall have power: 
P.U.R.1928D. 
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(a) To investigate upon its own initiative or upon complaint 
in writing any matter concerning any public utility as herein 
defined. 

(b) From time to time to appraise and value the property of 
any public utility as herein defined whenever in the judgment 
of said Commission it shall be necessary so to do, for the purpose 
of carrying out any of the provisions of this act, ete.” 

Subsection (d) of § 5 provides: 

“When any public utility as herein defined shall increase any 
existing individual rates, joint rates, tolls, fares, charges, or 
schedules thereof, or change or alter any existing classification, 
the Commission shall have power either upon written complaint, 
or upon its own initiative to hear and determine whether the 
said increased change or alteration is just and reasonable. The 
burden of proof, to show that the said increase change or altera- 
tion is just and reasonable shall be upon the public utility mak- 
ing the same.” 

The Commission, under the foregoing act, is given very broad 
powers to the end that all public utilities, stockholders, and 
bond holders and the public may be fully protected. Said Com- 
mission is granted the power from time to time, and any time, 
upon its own initiative to appraise and value the property of 
any public utility. No appeal is allowed from its said acts fix- 
ing valuation and rates. The power which the Commission ex- 
ercises over the public utilities of the state is a police power, 
expressly conferred by statute and is both legislative and admin- 
istrative: 

“The Public Utilities Commission is an administrative gov- 


ernmental agency, with regulatory powers. Aside from its nec-, 


essary police power to require safe and efficient service, its im- 
portant function is to act as an arbitrator, in the ascertainment 
and fixing of fair compensation to be paid to the utility, with- 
out injustice to it or to the consumer.” Lima Teleph. & Teleg. 
Co. v. Public Utilities Commission, 98 Ohio St. 110, P.U.R. 
1919A, 888, 895, 120 N. E. 330; Union Dry Goods Co. v. 
Georgia Pub. Service Corp. 248 U. S. 372, 63 L. ed. 309, P.U.R. 
1919C, 60, 39 Sup. Ct. Rep. 117, 9 A.L.R. 1420. 


[1, 2] That the courts have the power to review the findings 
P.U.R.1928D. 
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of Public Utilities Commissions, as well as other administrative 
bodies is, in my opinion, well settled. 

Petitioners, however, earnestly insist that they not only have 
the right to a review of the acts of the defendant Commission 
but to a trial de novo. In other words it is their contention 
that they have the right to a retrial of the issues as if the cause 
had originated in the Cireuit Court. 

I am constrained to disagree with counsel after giving the 
question the most careful and painstaking investigation. 

In the case of Interstate Commerce Commission v. Union P. 
R. Co. 222 U. S. 541, 56 L. ed. 308, 32 Sup. Ct. Rep. 108, 
the court in passing upon the nature and power of the Commis- 
sion said: 

“The orders of the Commission are final unless (1) beyond 
the power which it could constitutionally exercise; or (2) be- 
yond its statutory power; or (3) based upon a mistake of law. 
3ut questions of fact may be involved in the determination of 

questions of law, so that an order, regular on its face, may be 
set aside if it appears that (4) the rate is so low as to be con- 
fiscatory and in violation of the constitutional prohibition against 
taking property without due process of law; or (5) if the Com- 
mission acted so arbitrarily and unjustly as to fix rates contrary 
to evidence, or without evidence to support it; or (6) if the 
authority therein involved has been exercised in such an un- 
reasonable manner as to cause it to be within the elementary 
rule that the substance and not the shadow, determines the valid- 
ity of the exercise of the power. . . . The findings of the 
Commission are made by law prima facie true, and this court 
has ascribed to them the strength due to the judgments of a 
tribunal appointed by law and informed by experience. 
Its conclusion of course is subject to review, but, when support- 
ed by evidence is accepted as final.” Pond on Public Utilities, 
§ 988. See also Pittsburgh, C. C. & St. L. R. Co. v. Backus, 
154 U. S. 421, 38 L. ed. 1031, 14 Sup. Ct. Rep. 1114. 

In the case of People ex rel. New York & Q. Gas Co. v. Me- 
Call, 219 N. Y. 84, P.U.R.1917A, 553, 555, 113 N. E. 795, 
Ann. Cas. 1916E, 1042, the court said: 


“The court has no power to substitute its own judgment of 
P.U.R.1928D. 
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what is reasonable in place of the determination of the Public 
Service Commission and it can only annul the order of the Com- 
mission for the violation of some rule of law.” And again, 
(quoting from the same opinion) : 

“Tt was not intended that the courts should interfere with the 
Commissions or review their determinations further than is 
necessary to keep them within the law and protect the constitu- 
tional rights of the corporations over which they were given con- 
trol.” 

See also People ex rel. New York & Q. Gas Co. v. McCall, 
245 U. S. 345, 62 L. ed. 337, P.U.R.1918A, 792, 38 Sup. Ct. 
Rep. 122. In Nashville, Chattanooga & St. Louis R. Co. v. 
Commission, referred to by Counsel for petitioners, this court 
only passed upon the legality of the assessment. The railway 
company obtained a writ of certiorari to review the findings of 
the Railroad and Public Utilities Commission as to the validity 
of the assessment and this Court, reviewing the entire record as 
certified held that it was an illegal assessment. The cause was 
not tried de novo. 

In the case of Ohio Valley Water Co. v. Ben Avon, 253 U. S. 
287, 64 L. ed. 908, P.U.R.1920E, 814, 817, 40 Sup. Ct. Rep. 
527, it will be noted that the trial judge did not try the case 
de novo, as is sought to be done in this case, but reviewed the 
case, and disposed of it, on the “certified record.” 

It is true the trial court appraised the property raising the 
valuation from $924,744 to $1,324,621.80, an increase of over 
thirty-three and one-third per cent. 

A careful reading of the opinion shows that the Supreme 
Court, speaking through Mr. Justice McReynolds, did not hold 


that the trial court in Pennsylvania had the legal authority to 


fix a valuation of the company’s property. He says: 
“Without doubt the duties of the courts upon appeals under 
the act are judicial in character,—not legislative, as in Prentice 
v. Atlantic Coast Line R. Co. [211 U. S. 210, 53 L. ed. 150, 
29 Sup. Ct. Rep. 67]. This is not disputed; but their jurisdic- 
tion as ruled by the supreme court [Pennsylvania] stopped short 
of what must be plainly intrusted to some court, in order that 


there may be due process of law.” 
P.U.R.1928D. 
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The case was remanded to the lower court with instructions 
“to take further action not inconsistent with this opinion.” 

It was held that plaintiff had not “had a proper opportunity 
for an adequate judicial hearing as to confiscation,” and the ac- 
tion of the trial court was affirmed conditionally, that is, “unless 
such an opportunity is now available.” 

The trial judge in effect held that the findings of the Penn- 
sylvania Commission amounted to confiscation. In my opinion 
he should have remanded the case to the Public Service Com- 
mission for a revaluation. This was done in Ohio in the case 
of Cincinnati & S. Bell Teleph. Co. v. Public Utilities Commis- 
sion, 107 Ohio St. 370, P.U.R.1924A, 739, 742, 140 N. E. 86, 
the court saying: 

“Both the utility and its patrons would have been entitled to 
have the judgment of the Public Utilities Commission upon that 
subject,” and again, “Therefore, when the order of the Public 
Utilities Commission was reversed by this court, and the cause 
remanded generally for further proceedings according to law, 
the cause came again before the Public Utilities Commission 
for the exercise by it of its judgment, and, if the record before 
it was not sufficient to enable it to intelligently exercise such 
judgment, it was its duty to either itself supplement that record 
or permit the parties interested to make such supplement, and 
then base its conclusion upon such record.” 

In the case of Keller v. Potomac Electric Power Co. 261 U. 
S. 428, 441, 67 L. ed. 731, 43 Sup. Ct. Rep. 445, Mr. Chief 
Justice Taft held that under the act creating the Court it might 
be clothed with the power to exercise some legislative function. 
He did not decide that the Court could fix a valuation or a 
rate. He said among other things: 

“Under the law, the proceeding in the district supreme court 
is of a very special character. The court may be called in to 
advise the Commission as to the elements of value to be by it 
considered, at any stage of the hearing before the Commission.” 

For this Court to try this case de novo would mean the emas- 
culation of the law creating the Commission and to destroy its 
power and authority. Any person or corporation interested in 
any proceeding before the Commission could treat it with con- 
P.U.R.1928D. 
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tempt and choose for himself or itself another tribunal in which 
to try the cause. Such persons or corporations could make for- 
mal application to the Commission as required by law, for a 
reduction of an increase in valuations and rates, introduce evi- 
dence of little value and immediately, by the writ of certiorari, 
transfer the cause to the circuit court for hearing on other evi- 
dence. How is this court to know, or anybody to know, but 
what the Public Utilities Commission would entertain an entirely 
different opinion of this case if it had the benefit of all the evi- 
dence in this case filed as depositions. Every public utility and 
all persons effected by any order modifying or changing rates 
and valuations has the right to the judgment of the Commis- 
sion, based upon all the evidence. If after such hearing the 
court can then consider the certified record and determine if the 
action of the Commission is illegal, contrary to law, confiscatory, 
whether or not it fixed rates and valuations contrary to law and 
the evidence or without evidence. If the certified record of all 
the evidence showed that the Commission had acted contrary to 
law and that property was confiscated, or that the utility was 
being deprived of due process of law, it would be the duty of 
the court to remand the case to the Utilities Commission with 
directions to revalue the property as a whole, or in part; or to 
value certain property which had been so inadequately appraised 
as to amount to confiscation, as the case might be; the public 
and the utility affected by the changes in appraisement would 
then have the benefit of the judgment of a tribunal clothed with 
power to act. Under such a proceeding the aggrieved party 
could not in reason insist (as was done in the Pennsylvania case, 


Ohio Valley Water Co. v. Ben Avon [253 U. S. 287, 64 L. ed. . 


908, P.U.R.1920E, 814, 817, 40 Sup. Ct. Rep. 527]), that he 
“had not had ‘proper’ opportunity for an adequate judicial hear- 
ing as to confiscation.” 

(3, 4] It is fair to assume the Commission would, in good 
faith, comply with the order of the court. If it failed or refused, 
then it could be compelled to do so. 

Has the defendant Commission acted contrary to law in re- 
fusing to give value to certain property of the petitioners? Are 


its said findings based upon incompetent evidence, or no evi- 
P.U.R.1928D. 
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dence? In passing upon the demurrer filed by counsel for the 
defendant this court held that a failure and refusal on the part 
of the Commission to value property, which the law recognized 
as having value, was an affirmative act and was subject to re- 
view by the court. Likewise, if there is no evidence to support 
its findings, or if the evidence is incompetent and illegal, then 
such findings would be “contrary to law,” and subject to re- 
view. The record, which is voluminous, shows that F. G. Prautt, 
chief engineer for the Commission, testified at length, McGregor 
Smith, W. H. Corddry, and others. Petitioners complain that 
the Commission acted upon the testimony of these witnesses, 
that they are not qualified, ete., to give evidence because of their 
lack of knowledge and experience, ete. I am of the opinion that 
they were competent witnesses. It is furthermore complained 
that the Commission should not have considered the evidence of 
Prautt and Smith, because they were appointed by the Commis- 
sion to “review the evidence on file and make report of their 
findings.” These witnesses were introduced and testified as to 
their said findings. It appears that T. C. Ray made an audit of 
the books of the petitioners at the instance of the Commission. 
The petitioners appeared before the Commission and offered the 
testimony of a number of witnesses to sustain their respective 
contentions for increased valuations, Messrs. Doolittle, Miller, 
Baldwin, Warner, and others. 

[5] It is my opinion that the Commission acted contrary to 
law in disallowing the item of $99,562 paid to the Carolina 
Engineering and Construction Company, under a cost plus, con- 
tract. The Special Commissioner, G. B. Kirkpatrick, went into 
the record fully and reported that all the evidence showed that 
it was a sum that should have been written into the rate base. 
I have considered all the evidence before the Commission, and 
am convinced that it should have been allowed. The mere fact 
that the contract was not in accord with sound public policy 
could not be a legal jurisdiction for disallowing it. 

[6, 7] On the question of water power value I am of the 
opinion that an allowance should be made for this. It has been 
judicially determined that water power has a value in a very 
learned opinion by Justice John K. Shields, in Miller v. State. 
P.U.R.1928D. 
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The Commission failed to allow any value and, therefore, acted 
contrary to law. As to what that value should be is a matter 
which the Commission must determine after a full consideration 
of all the evidence. The petitioners insist that the Commission 
should have fixed the valuation of its water power at $2,000,000 
and that it acted contrary to law, in failing to do so. This valu- 
ation by petitioners is based upon the theory that there is a 
saving in generating electric energy by combined steam and 
water power over steam power alone. The theory of saving as 
between combined steam and water power and steam alone is 
based upon the contention that it would require a steam plant 
of 11.500 kilowatt capacity to meet the needs of the petitioners. 
There is competent evidence in the record that a steam plant of 
8500 kilowatt capacity would take care of the load in 1924, the 
time the valuation was fixed. 

The theory of water power value based on alleged savings de- 
pends entirely upon too many uncertain and unstable elements. 
First, the extent of the water shed, then whether there is much 
or little or no rainfall, which necessarily determines the amount 
of water above the dam, the number of hours per day as well 
as the average number of days in the year the power is available. 
Second, the cost of operating a steam plant alone. This is un- 
certain, due to the cost of labor, coal, and freight rates. It is 
a well known fact that some plants obtain coal much cheaper 
than others. And it is certainly erroneous to assumue that the 
price of coal is to remain even near the amount fixed by peti- 
tioners’ experts. The price changes just as the price of any 
other commodity and depends upon many things. I cannot es- 


cape the conclusion that the value of water power based upon . 


this method is so highly speculative and conjectural that it would 
be both unfair and unjust to allow the utility a rate to yield 
a return on such a valuation. There is nothing mysterious about 
power used for any purpose. The experts make an estimate on 
what it costs to generate electric power by steam and the utility 
using steam power alone is allowed to charge a rate that will 
yield a reasonable re‘urn on what it costs to produce that power. 

[8, 9] A public utility using hydroelectric power to generate 
electricity, should not be made a favor child of the law. In 
P.U.R.1928D. 
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fixing the value of its water power the same rule should be adopt- 
ed as in fixing the value of steam power, and that is “what it 
costs to produce it.” The water in the stream, or on the water 
shed flowing into the stream, has no power value, whatever. 
Likewise, the coal in the earth, or in a freight car, has no power 
value. Water has power value only when it is harnessed and 
put over the wheel or through a turbine as the case may be 
To my mind the fair and reasonable method or rule in deter- 
mining the value of water power is what it reasonably costs to 
put the water over the wheel or through the turbine. This cost 
should be written into the rate base and the utility allowed a 
reasonable return on such valuation, provided such cost does not 
already appear in the valuation of its physical properties. If 
there is a great saving in generating electricity by water power, 
or combined water and steam, over steam power alone, as claimed 
by petitioners, then the value will be reflected in vastly increased 
earnings of the company due to an increased volume of business. 

I have searched the books in vain to find a single decision 
which holds that the “savings method” is a proper method by 
which to determine water power value. 

If petitioners are entitled to have this intangible value of 
$2,000,000, written into its rate base, on account of alleged sav- 
ings, then every public utility using the same scientific process 
in generating electricity is entitled to have the same element of 
value written into its rate base. It, therefore, follows neces- 
sarily that the consuming public will be compelled to pay as 
much or more for electricity as if the same was generated by 
steam power. If the utility is to be allowed to capitalize a 
scientific process, or method, which is the common property of 
mankind, then it can capitalize other scientific processes and still 
others, the result being that every scientific process for power 
development can and will be used for exploitation rather than 
for economic rehabilitation. 

Electricity is believed yet in its infancy. What scientific men 
may yet be able to do in generating and appropriating this mys- 
terious element, remains to be seen. If every scientific advance- 
ment in its generation and development is to be exploited by 


public utilities corporations for their own financial benefit, as 
P.U.R.1928D. 
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against any and all rights of the consuming public—that what- 
ever “‘savings” effected thereby are to go to the utilities alone, 
than we are forced to conclude that all scientific progress must 
result in financial loss and injury to the public generally. 

The proof shows in this case that if petitioners are allowed 
a rate to yield a fair and reasonable return on a valuation which 
includes this intangible element of two million dollars, that elec- 
tricity can be generated much cheaper by steam power alone. 
If this be true, why should the state grant a monopoly to any 
hydroelectric enterprise. It would be very much to the financial 
interest of the consuming public that not another dam be erected 
in the state of Tennessee. 

Considering the entire record I find that the “savings rule,” 
used by expert witnesses for petitioners in valuing water power, 
is not a sound and reasonable rule for the guidance of the Com- 
mission. 


Promotion and Financing. 


[10] It is contended that the Commission acted contrary to 
law, in giving no value to the item of promotion and financing. 
I diseuss this question briefly because it involves an important 
legal question, as well as one of fact. 

There are many decisions to support the action of the Com- 
mission. 

The Public Utilities Commission of the District of Columbia 
dealt with such a claim in the case of Re Potomac Electric Pow- 
er Co. P.U.R.1917D, 563, 678. In dealing with the claim in 
that case the Commission said: 


“The Potomac Electric Power Company is not the company . 


which established and developed the electric light and power 
business in the District of Columbia. As indicated in the fore- 
going history of the company, the old United States Electric 
Light Company was really the pioneer in this industry in the 
district. It was a company that was evolved out of a very small 
concern with an insignificant plant and service, and its develop- 
ment was slow, cautious, and successful. It is evident that, if 
any sum whatever was paid by it for promotion expenses, it was 
very small, and the probabilities are it was the result of the 
P.U.R.1928D. 
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evolution of a private enterprise of a few individuals who put 
their money into a comparatively new instrument of quasipublic 
service. The Potomac Electric Power Company did not come 
into existence until fifteen years after the United States Electric 
Light Company had commenced and developed the electric-light- 
ing industry in the District of Columbia, and had passed the 
development stage, and it was five years thereafter before the 
ownership of these two companies became lodged in the same 
interest. It would be most unjust to the public to allow $650,000 
or any other appreciable sum, as conceivers’ commissions to in- 
dividuals conceiving something already in existence, the neces- 
sity for which had been demonstrated years before they came 
upon the field of action. 

“And while it is proper, in connection with estimating cost 
of reproduction, to conceive of the physical property as nonex- 
istent except for purposes of inventory (for the simple reason 
that in such reproduction each part must be conceived as repro- 
duced in the same position in space) yet it is indulging in a 
flight of imagination too ephemeral to be worthy of weight to 
assume that the reproduction of this great property as of the 
year 1914 or 1916, takes place under such conditions that the 
community, having no electric lighting or power facilities, is 
so ignorant of the advantages thereof that a conceiver of the 
project of such a plant must be heavily remunerated, for this 
thought and foresight.” See also Cedar Rapids Gaslight Co. v. 
Cedar Rapids, 144 Iowa, 426, 438, 120 N. W. 966, 48 L.R.A. 
(N.S.) 1025. 


Working Capital. 


[11] It is contended that the allowance by the Commission 
for working capital is grossly inadequate. Petitioners contend 
that it should be allowed to maintain necessary bank balances to 
insure accommodations in bank loans to take care of their re- 
quirements, ete., while the Commission takes the position that 
an allowance sufficient to capitalize the average amount for ma- 
terial and supplies carried by the utility and take care of neces- 
sary expenditures. There is ample evidence to support the Com- 


mission. In addition to other evidence, I find from the annual 
P.U.R.1928D. 
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report of the Tennessee Eastern Electric Co., for the year end- 
ing December 31, 1924, which is an exhibit in the case, that 
the company had in its retirement reserve the sum of $313,598. 
This of itself would be more than sufficient to obtain any tem- 
porary credit in the nature of bank loans. In addition it had 
accruals for taxes, $30,814,07; interest $40,706.49; miscellane- 
ous $926.05; liability insurance $958.57. All of the last four 
accruals would be paid out once per year except miscellaneous, 
so that in addition to the retirement reserve of $313,598 it had 
more than $70,000 to answer this purpose. 

[12] As to the question of accrued depreciation, it is unnec- 
essary to go into a lengthy discussion of it. I will only state 
that the correct rule to be followed in fixing valuations is to con- 
sider “observable depreciation,” rather than the so-called elapsed 
life of the property. If the Commission failed to follow the cor- 
rect method, it was erroneous. At the same time the petitioners 
themselves offered evidence as to value based upon the elapsed 
life of the property, Doolittle, Miller, Baldwin and Warner. 

Petitioners contend that the Commission acted contrary to law 
in allowing $240,000 for “going value,” when it should have 
allowed $776,519. The Special Commissioner, G. B. Kirkpat- 
rick, after considering the evidence before the Commission and 
the additional evidence offered by petitioners, found the going 
value of the two properties to be $250,000. Considering the 
record as certified by the Commission, I find competent and ecredi- 
ble evidence, as well as legal authority, to support its findings. 

[18, 14] The defendant Commission failed to allow anything 
for “added risk,” as an element of value. Petitioners claim that 
it acted contrary to law in not allowing $254,254. This claim 
for added risk is based upon alleged risk incurred by stockholders 
in the construction of additions made between 1921 and 1924. 
While there may be some basis for such contention on the part 
of petitioners, I am unable to find that the defendant Commis- 
sion acted “contrary to law” in disallowing it. Stockholders in 
every public utility must assume all the ordinary risks incident 
to maintaining the property and making such additions as are 
reasonably necessary to continue the efficient operation of the 


plant. There is no evidence to show that any special risk was 
P.U.R.1928D. 
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incurred by making these additions. They were made pursuant 
to the orders of the Commission, and it is fair to assume that 
they were necessary to the efficient and successful operation of 
petitioner’s plant. 

In passing upon all issues involved I am constrained to give 
great weight to the findings of fact by the defendant Commis- 
sion, as well as its conclusions. 

Mr. Pond, in his able work on Public Utilities cites a number 
of cases holding that: “The court is without authority to set 
aside . . . an order unless it is against the manifest weight 
of the evidence.” Quoting further: 

“Tt is clear from the salary fixed for the Commissioners and 
the great power vested in the Commission by the Public Utilities 
Act that the legislature intended to create an office of dignity 
and great responsibility. It is, therefore, not to be expected that 
through fear of popular disfavor the Commission will coyly toy 
with the situation. It sits to administer justice to individual 
and corporation, the weak, the strong, the poor, the wealthy, 
indifferently fearing none, and fawning on none. The notion 
that Commissions of this kind should be closely restricted by 
the courts, and that justice in our day can only be had in courts, 
is not conducive to the best results.” 

Again I quote, from the same authority: “All doubts as to 
the propriety of means or methods used in the exercise of a 
power clearly conferred should be resolved in favor of the action 
of the Commissioners in the interest of the administration of 
the law.” Pond, Public Utilities, pp. 936, 937. 

I shall not review the evidence before the Commission on 
other issues, further than to say that in my judgment there is 
evidence to warrant the finding and judgment of the Commis- 
sion and that it did not act contrary to law. The case will be 
remanded to the Public Utilities Commission for a revaluation 
in accordance with this opinion, with the right of the petitioners 
and others interested to offer additional evidence on the question 
of water power value, cost of promotion and financing, deprecia- 
tion, and such other issues as the Commission may deem right 


and proper. 
P.U.R.1928D. 47 








738 TENNESSEE CIRCUIT COURRT. 


The petitioners will pay one half of the costs of the Special 
Commissioner’s fee, while the balance of the cost is adjudged 
against the defendant. 





ILLINOIS COMMERCE COMMISSION. 


RE ILLINOIS POWER & LIGHT CORPORATION et al. 
[No. 17,590.] 


Service — Gas — British Thermal Unit contents. 

A contract between a gas producing company and a distributing 
company specifying a heating value of 530 B.T.U. per cubic feet of 
gas to be supplied was not approved by a Commission having a stand- 
ard of 565 B.T.U. per cubic feet until amended by a provision striking 
out such figures and stipulating that the heating value should be in 
compliance with the service requirements of the Commission. 


[May 23, 1928.] 


JOINT APPLICATION of two gas companies for approval of a 
contract for the supply of gas manufactured by one to be dis 
tributed by the other; approval with amendment. 


By the Commission: On July 12, 1927, the Illinois Power 
& Light Corporation and the Alton Gas Company filed a joint 
application in the above matter. A hearing was held at the 
offices of the Commission in Springfield on September 8, 1927. 
At the said hearing the Lilinois Power & Light Corporation and 
the Alton Gas Company were each represented by counsel. 

The application seeks approval of a certain contract entered 
into by and between the Illinois Power & Light Corporation and 
the Alton Gas Company whereby the Illinois Power & Light 
Corporation undertakes to sell and the Alton Gas Company to 
purchase a supply of gas for distribution to the consumers of the 
said Alton Gas Company. The agreement sets forth that the 
Alton Gas Company shall take its entire requirements of gas 
during the period of the said agreement and up to a certain 
maximum as in the contract more particularly set forth. Deliv- 
ery of the said gas is to be made at the eastern or southern ap- 


proach of the bridge crossing Wood river on the highway known 
P.U.R.1928D. 
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as Milton road, between the cities of Alton and East Alton. The 
contract contains various other provisions in respect to the fur- 
nishing of gas, the measurement and metering of the said gas, 
pressure and other matters. The contract as originally submit- 
ted to the Commission contained a clause to the effect that the 
gas to be furnished should have a monthly average total heating 
value of not less than five hundred forty B.T.U. per eubie foot 
at the point of delivery and that the said heating value should 
at no time be less than five hundred thirty B.T.U. per cubic 
foot. Inasmuch as consumers in the city of Alton have been 
supplied with gas at the standard established by this Commis- 
sion for low pressure gas service, namely five hundred sixty-five 
B.T.U. per cubic foot, it appeared that approval thereof as the 
contract was originally drawn would have the effect of giving 
sanction to the reduction in the heating value of gas to be sup- 
plied to consumers in Alton. Accordingly, the hearing of Sep- 
tember 8, 1927, was continued for the purpose of permitting the 
Alton Gas Company to make further investigation and to allow 
the parties to confer in respect to the matter of heating value of 
gas. 

On May 9, 1928, the joint petitioners filed a motion asking 
leave to withdraw the original contract executed under date of 
May 19, 1927, and to substitute therefor a later agreement dated 
May 2, 1928, covering the same subject matter and asking that 
such revised contract be approved by the Commission as pro- 
vided by law. The said revised contract differs from the orig- 
inal contract in the provisions as to the heating value of gas to 
be furnished. The said substituted contract contains, among 
others, a clause reading as follows: 

“The gas furnished and delivered under this contract shall 
have such average total heating value from day to day and dur- 
ing each month as will enable the purchaser to distribute such 
gas through its present distribution system in and about the city 
of Alton without enrichment and in so doing to comply with the 
service requirements of the Illinois Commerce Commission ef- 
fective from time to time as to minimum and average total heat- 
ing value of gas for domestic uses in and about the said city, 


provided that contractor shall not, without additional compensa- 
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tion therefor, be required to furnish gas to comply with higher 
standards than those now in effect.” 

The Commission construes this clause to provide for the con- 
tinuing in effect of the present standard for low pressure gas 
service in the city of Alton, with a monthly average total heating 
value of not less than 565 B.T.U. per cubic foot at the point 
of consumption and regards the contract as a whole as contem- 
plating no reduction in the present standards of heating value of 
gas to be furnished in and about the city of Alton. 

The Commission having considered the record herein finds as 
follows: 

(1) The Commission has jurisdiction of the parties and 
subject matter hereto. 

(2) The Illinois Power & Light Corporation and the Alton 
Gas Company, joint petitioners herein, should be permitted to 
withdraw the original contract executed under date of May 19, 
1927, by and between the above named corporations and provid- 
ing for the sale and furnishing of gas by the said Illinois Power 
& Light Corporation to the Alton Gas Company and should be 
permitted to substitute therefor a later agreement dated May 
2, 1928, covering the same subject matter, and that all evidence 
introduced at the hearing held upon application for approval of 
the said original contract should be adopted and made applicable 
to the said revised contract. 

(3) The contract dated May 2, 1928, hereinbefore referred to 
will promote the efficient and economical rendition of gas service 
in and about the city of Alton and will result in no decrease or 
diminution of service to consumers in and about the city of Alton 
and the said contract should be approved as hereafter set forth. 





ILLINOIS COMMERCE COMMISSION. 


ILLINOIS COMMERCE COMMISSION 
v. 
BOND COUNTY GAS COMPANY. 
[No. 18,034.] 


Service — Gas — Testing equipment. 
A gas company was required within a limited period to install im- 
P.U.R.1928D. 
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proved equipment for testing the heating value of gas and to complete 
records of meters and complaints in conformity with the Commission 
standards of service for gas utilities. 


[May 16, 1928.] 


InvesticaTion by the Commission on its own motion into the 
practices of a gas company for violation of a general order re- 
garding meter tests and for failure to answer correspondence ; 
service requirements ordered. 


By the Commission: February 8, 1928, the Commission 
entered an order in the above case citing the Bond County Gas 
Company to appear and show cause for failure to answer the 
Commission’s correspondence and why the requirements of the 
Commission’s General Order 66 establishing standards of serv- 
ice for gas utilities, should not be fully complied with. The 
case came on for hearing before the Commission at its office in 
Springfield, March 8, 1928, respondent being represented by its 
manager, F. T. Rowland. 

The record shows that the Commission’s General Order 66 is 
being violated in that the records of meters, meter tests, and 
complaints are incomplete and that although the annual output 
of gas exceeds fifteen million cubic feet, equipment for determin- 
ing the heating value has not been provided. The record fur- 
ther shows that because of partial failure of the natural gas sup- 
ply, the company placed in operation in October, 1925, an arti- 
ficial gas plant and since that date has supplied to its consumers 
a mixture of manufactured and natural gas; further that the 
method of mixture has not been such as to insure at all times a 
heating value that meets the requirements of the Commission and 
that the variation in heating value has been such as to require 
frequent adjustments of consumers’ appliances. 

Rule 20 of the Commission’s General Order 66 reads in part 
as follows: 

“(a) Heating Value. Each utility furnishing manufactured 
gas shall supply gas which at any point at least one mile from 
the plant and tested in the place where it is consumed shall have 
a monthly average total heating value of not less than five hun- 


dred and sixty-five B.T.U. per cubic foot and at no time shall 
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the total heating value of the gas at such point be less than five 
hundred and thirty B.T.U. per eubie foot. 

“In case gas is carried by mains at five pounds pressure or 
over per square inch, there shall be an allowance in the service 
of such high pressure district of 35 B.T.U. per cubic foot in 
the monthly average and the minimum heating value shall not 
fall below 520 B.T.U. per cubic foot. 

(b) Calorimeter Equipment. Each utility whose gas output 
exceeds fifteen million cubic feet per year shall equip itself with 
a complete standard calorimeter outfit of a type approved by the 
Commission and shall test the heating value of manufactured 
gas on at least five days each week and of natural gas at least 
three times a year in municipalities where the output exceeds 
fifteen million cubic feet per year.” 

Inasmuch as the annual output of the Bond County Gas Com- 
pany exceeds fifteen million cubie feet, and further that under 
present conditions practically all of the gas distributed is a mix- 
ture of manufactured and natural gas, it appears that the use of 
equipment for testing heating value is necessary so that the con- 
sumers may be assured of being supplied with gas having a rea- 
sonably constant heating value. 

The Commission having considered the evidence and being 
fully advised in the premises, finds that the Bond County Gas 
Company should be required to provide equipment for testing the 
heating value of gas supplied to its consumers as set forth in 
Rule 20 of General Order 66 hereinabove quoted, that said Bond 
County Gas Company should complete the installation of records 
relative to meters and complaints and that said company should 
reasonably comply with all other requirements of said General 
Order 66. ' 

It is therefore ordered that the Bond County Gas Company, 
be, and the same is hereby required (1) within ninety days from 
the date of this order to secure and install approved equipment 
for the testing of heating value of gas and (2) within thirty days 
from the date of this order to have completed records of meters 
and complaints and to have complied with all other rules em- 
bodies in the Commission’s General Order 66 establishing 


standards of service for gas utilities. 
P.U.R.1928D. 
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It is further ordered that upon completion of each of the 
above requirements of this order, said Bond County Gas Com- 
pany shall so report in writing to the secretary of this Commis- 
sion. 





OKLAHOMA SUPREME COURT. 


HOMINY LIGHT & GAS COMPANY et al. 


v. 
STATE et al. 
[No. 17,509.] 
(— Okla. —, 267 Pac. 235.) 


Valuation — Original and reproduction cost — Return, 

1-3. Paragraphs 8, 2, and 16 of the syllabus in the case of Okla- 
homa Nat. Gas Co. v. Corporation Commission, 90 Okla. 84, P.U.R. 
1924A, 132, 216 Pac. 917, are hereby adopted as the first, second, and 
third paragraphs respectively of the syllabus in this case. 

Valuation — Production of evidence — Duty of utility. 

*1. In a proceeding instituted before the Corporation Commission 
by a public utility for the purpose of having established a rate to be 
charged by it for the service rendered, it is incumbent upon such public 
utility to establish by competent evidence the fair and reasonable value 
of its property used and useful in the public service at the time of the 
inquiry. Oklahoma Nat. Gas Co. v. Corporation Commission, 90 Okla. 
84, P.U.R.1924A, 132, 216 Pac. 917, p. 745. 

Valuation -— Original cost — Reproduction cost. 

*2. In determining the present fair value of the property of a 
public utility, neither original cost nor reproduction cost new, con- 
sidered separately, are determinative, but consideration should be given 
to both original cost and present reproduction cost, less depreciation, 
together with all the other facts and circumstances which would have 
a bearing upon the value of the property, and from a consideration of 
all these a fair present value is to be determined. Oklahoma Nat. Gas 
Co. v. Corporation Commission, 90 Okla. 84, P.U.R.1924A, 132, 216 
Pac. 917, p. 745. 

Return — Right to earn — Fiscal history of utility. 

*3. A natural gas utility is entitled to earn a reasonable return on 

the investment and a reasonable amount for depreciation and amortiza- 


* Adopted by the court from Oklahoma Nat. Gas Co. v. Corporation Com- 


mission, 90 Okla. 84, P.U.R.1924A, 132, 216 Pac. 917, as proper syllabus for 
this case; see introductory headnote ;—ED. 
P.U.R.1928D. 
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tion, and in order to determine what is a reasonable amount for depre- 

ciation and amortization it is proper to take into consideration the 

fiscal history of the company. Oklahoma Nat. Gas Co. v. Corporation 

Commission, 90 Okla. 84, P.U.R.1924A, 132, 216 Pac. 917, p. 745. 
Appeal and review — Conclusiveness of Commission order. 

4. Paragraph 2 in the case of Pressure Oil & Gas Co. v. Tri-City 
Gas Co. 108 Okla. 248, P.U.R.1925F, 12, 236 Pac. 41, is hereby adopted 
as the fourth paragraph of the syllabus in this case. 

Appeal and review — Commission order — Conclusiveness. 

74. On appeal from an order of the Corporation Commission in 
fixing a rate to be charged by a gas company, if there is any evidence 
reasonably tending to support the order of the Commission the prima 
facie presumption of the order’s being reasonable, just, and correct, ob- 
tains by reason of § 22, art. 9 of the Constitution, and the burden is 
upon appellant to overcome that presumption. Pressure Oil & Gas Co. 
v. Tri-City Gas Co. 108 Okla. 248, P.U.R.1925E, 12, 236 Pac. 41, p. 
745. 

Appeal and review — Presumption favoring Commission. 

5. Where the evidence fairly shows that a rate fixed by the Cor- 
poration Commission will bear a reasonable net return on the invest- 
ment, this court will not disturb the findings and order of the Cor- 
poration Commission made thereon, p. 753. 

Appeal and review — Presumption favoring Commission. 

6. Record examined; held, that the evidence reasonably supports 

the order and judgment of the Corporation Commission, p. 753. 


[May 1, 1928.] 
Headnotes by the Court. 


AppticaTion by gas utility for increase in rates for service; 
appeal from temporary order of Corporation Commission fixing 
rates and making another utility party to the proceeding; af- 
firmed. 

Appearances: Ames, Lowe & Cochran and Henshaw & Hough, 
all of Oklahoma City, for plaintiffs in error; Leander Hall and 


Wood & Jones, all of Hominy, and E. S. Ratliff, of Oklahoma . 


City, for defendants in error. 


Leach, Commissioner: On August 26, 1924, the Hominy 
Light & Gas Company filed application with the Corporation 
Commission for authority to increase its domestic gas rates with- 
in the city of Hominy, where it was distributing and selling 


7 Adopted by the court from Pressure Oil & Gas Co. v. Tri-City Gas Co. 
108 Okla. 248, P.U.R.1925E, 12, 236 Pac. 41, as proper syllabus for this 
case; see foregoing headnote;—ED. 
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natural gas. No action was taken on the application until 
December, at which time the Commission on an ex parte showing 
entered a temporary order permitting the company to increase 
its rate from 40 to 50 cents per M cubic feet, effective Decem- 
ber 1, 1924, with a provision for refund of excess collections in 
event the Commission should find upon final hearing that the 
company was not entitled to charge the full 50-cent rate. It 
was further ordered that the Hominy Pipe Line Company be 
made a party to the action, which company was engaged in trans- 
porting gas from the field to the distributing company; both 
companies being owned and controlled by the same stockholders. 

[1-4] Commencing July 5, 1925, various hearings were had 
before the Commission on the petition, which resulted in an or- 
der by the Corporation Commission on December 9, 1925, fixing 
a rate of 45 cents per M for the first 50 M cubic feet per month, 
and all in excess thereof 25 cents per M cubic feet, effective as 
of December 1, 1924. Thereafter, on December 28th, a motion 
was filed by the company praying the Corporation Commission 
to suspend its order; that the cause be reopened; that petitioner 
be allowed to introduce further evidence relating to expense and 
income of the company for the year ending December 31, 1925; 
that the Commission reconsider its former order, and petitioner 
be allowed a rate of 50 cents per M cubic feet. A further hear- 
ing was had on the matter commencing February 8th, and there- 
after, on April 6, 1926, the Commission entered an order fixing 
a rate of 47 cents per M cubic feet in lieu of its former order of 
45 cents, from which last order the companies bring this appeal 
and assign several errors in the ruling and order of the Corpora- 
tion Commission. The questions involved may be disposed of 
under assignments of error Nos. 2 and 6, which are in the sub- 
stance: 

“The Corporation Commission erred in eliminating and re- 
fusing to consider proper and legitimate expenses incurred by 
plaintiff in the operation of its property. The Commission erred 
in its judgment and order, in that the rates established are un- 
reasonably low, uncompensatory, confiscatory, and requires 


plaintiff to perform its services without a reasonable return and 
P.U.R.1928D. 
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proper depreciation and amortization, thereby confiscating plain- 
tiffs’ property.” 

The Hominy Light & Gas Company was organized in the 
vear 1914 and the Hominy Pipe Line Company in February, 
1922. The shareholders in the two companies were the same; 
the latter company operating a transmission system transporting 
gas purchased from the I. T. I. O. Company in the field, and 
delivering the same to the distributing company at Hominy. 
The Corporation Commission, without objection, considered the 
two companies as one unit or system in arriving at a valuation 
and rate. The Commission, under its findings and order of 
December 9, 1925, found and fixed the valuation of the used and 
useful property of the companies at $101,442.45, and, under its 
order of April 6, 1926, increased the valuation, as a basis for 
rate making, to $102,259.02. Plaintiffs in their brief, in refer- 
ring to the valuation after stating the amount, say: 

“While this was much less than was contended for by plain- 
tiff in error, however, since that date a part of the property was 
sold for that amount, and we assume the value of the property 
sold at voluntary sale would prec!vde us from further question- 
ing the value.” 

Nevertheless, in their reply brief they complain of the failure 
of the Corporation Commission to allow certain alleged improve- 
ments made by the companies during the year of 1925, and say, 
“Mathematical computations will disclose that property not in- 
cluded by the Commission in its last order amounts to $4,926.- 
25,” and assert that the rate does not cover such increased 
valuation. It is contended by plaintiff that the Corporation 
Commission only allowed betterments made during the months 
of October, November, December, 1925, and sets out in its brief 
certain items and sums which it says was disclosed by its quar- 
terly reports to the Commission. The brief does not point ‘out 
where such reports may be found in the record. If they are 
therein shown, we do not find them. 

In the last order of the Commission are shown the following 
additions or increase in valuation: 

Additions to pipe line company, since inventory (744 reports)..... $825.82 


Additions to distributing company, since inventory (744 reports).. 990.75 
P.U.R.1928D. 
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Such items make up the total increase allowed over the form- 
er valuation. The evidence supporting the last order of the 
Commission is very meager and unsatisfactory. We find no 
direct proof in the record sustaining, as we view it, any increase 
in valuation. From the evidence and record, we are unable to 
determine or say that the increase in valuation allowed by the 
Corporation Commission under its last finding and order was 
incorrect, or that the amount allowed for additions was insuff- 
cient. It may have been that the Corporation Commission con- 
sidered the reports referred to in the brief of plaintiff, and con- 
cluded that such additions were not proper items to be added to 
the capital investment or valuation. The finding and judgment 
of the Commission are presumed to be correct, and the burden 
is upon the plaintiff to establish its cause. “In a proceeding 
instituted before the Corporation Commission by a public utility 
for the purpose of having established a rate to be charged by it 
for the service rendered, it is incumbent upon such public utility 
to establish by competent evidence the fair and reasonable value 
of its property used and useful in the public service at the time 
of the inquiry.” Oklahoma Nat. Gas Co. v. Corporation Com- 
mission, 90 Okla. 84, P.U.R.1924A, 132, 216 Pa. 917. 

Further reference in the brief of plaintiff states the additions 
are partially disclosed by Exhibits C—1 and C-2 offered by the 
company on rehearing. We have examined the two exhibits, but 
are unable to find therein the additions or betterments claimed, 
unless part thereof be included under “Miscellaneous Expense,” 
not itemized and sought to be charged as operating expense. 
Under Exhibit C, the Commission allowed as an operating ex- 
pense for the year 1925 the item “Mains, $1,448.33.” Likewise 
there was allowed by the Commission approximately $1,500 for 
repair of mains, meters, gas regulators, and meter changes, listed 
in Exhibit C—-2 without reference to the same being for repairs. 
The Exhibits C—1 and C-2 referred to are entitled “Profit and 
Loss Account for the year 1925,” and purport to cover the in- 
come and operating expense of the companies for the year 1925. 
Upon the rehearing, Charles W. Robbins, as a witness on behalf 


of plaintiff, testified he was manager of the plaintiff company, 
P.U.R.1928D. 
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and had been such about three months. Counsel for plaintiff 
asked the witness the question: 

“Q. Now, have you made a statement, or had one made, from 
the records of the profit and loss account of the Hominy Pipe 
Line Company for the year ending December 31, 1925?” 

To which question the witness answered in the affirmative. 
Likewise he was asked a similar question as to the Hominy Light 
& Gas Company, to which he answered “Yes.” The two state- 
ments referred to were then offered in evidence as Exhibits C-1 
and C-2, and admitted over objections. 

Upon cross-examination the witness, Robbins, was asked by 
the chairman concerning the item of mains, $1,448.33, which 
appears in Exhibit C—1, the question: 

“Q. Is there any building of mains included in that item?” 

To which the witness replied: 

“A. I cannot vouch for this entirely, since I only had opera- 
tion of the plant for part of the year; so far as my own experi- 
ence is concerned, no.” 

The witness, Robbins, in his deposition taken February 5th 
was asked the following question: 

“Q. Mr. Robbins, I notice in the notice here for rehearing 
$5,869.67 spent for additions and betterments; state for the 
benefit of the record what the major part of this money was 
spent for.” 

To which he replied: 

“A. Not being here at the time the additions and betterments 
were made, I could not say without a detailed examination of 
the records.” 

The record does not show, so far as we are able to find, ex- . 
planation or facts sufficient to sustain the claim of additional 
value by reason of additions during the year 1925. The engi- 
neer representing the Corporation Commission, as well as the 
company engineer, prepared their estimates and inventories of 
the properties as of the date of March 31, 1925, and the Com- 
mission, in arriving at the value of the properties under its first 
order, considered such engineers’ estimates. Assuming the addi- 
tions were made as claimed in the plaintiff’s brief, we would not 


be inclined to change the valuation or rate as fixed by the Com- 
P.U.R.1928D. 
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mission, for the reason we consider the value as fixed a liberal 
one which would permit of some actual addition in value by 
improvements, without changing the value as determined by the 
Commission. We feel justified in saying this, for the reason 
there was included in the valuation, as well as other items which 
might be questioned, a pipe line of approximately three miles 
which had not been in use since the year 1921. Likewise, cer- 
tain real estate was included which had a questionable value and 
use as an operating asset. 

The Commission, in its order of December 9, 1925, referring 
to valuations as fixed by the engineers, stated: 

“The Commission feels that they (engineers) have each been 
very liberal in their allowance for what is known as overheads. 
The evidence as to these items of value discloses that they repre- 
sent no actual expenditure in the organization, construction, and 
operation of the plant under consideration, but are merely hypo- 
thetical estimates based upon percentages of what the engineer 
considers might be found necessary in the reconstruction, at the 
present day, of similar properties.” 

There was considerable latitude between the book value or 
actual cost of the property and rate value. Likewise there was 
a discrepancy in favor of the company between the amount and 
items of property listed and shown for taxation and listed and 
shown for rate purposes. It was said in the case of Oklahoma 
Nat. Gas Co. v. Corporation Commission, supra, and similar 
cases before this court: 

“The value of the property for rate-making purposes is the 
reasonable fair value of the property as the same exists at the 
time the inquiry is made; and that in determining the present 
fair value of the property neither original cost nor reproduction 
cost new, considered separately, are determinative, but that con- 
sideration must be given both to original cost and present repro- 
duction cost, less depreciation, together with all the other facts 
and circumstances which would have a bearing upon the value 
of the property, and from a consideration of all these a fair 
present value is to be determined.” Western Oklahoma Gas & 
Fuel Co. y. State, 113 Okla. 126, P.U.R.1926B, 505, 239 Pac. 


588; American Indian Oil & Gas Co. v. Poteau, 108 Okla. 215, 
P.U.R.1928D. 
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P.U.R.1926A, 236, 235 Pac. 906; Pressure Oil & Gas Co. v. 
Tri-City Gas Co. 108 Okla. 248, P.U.R.1925E, 12, 236 Pace. 41. 

Considering the record as a whole, we are of the opinion and 
find the valuation of the properties as fixed by the Corporation 
Commission for rate-base purpose a fair and reasonable one, and 
that the record does not justify our increasing the same. 

Plaintiff complains of the action of the Commission in exclud- 
ing from expenses during the year 1925 certain items, among 
such being: 


ee ee ee cbtiweeeeeeeus eT TT ee Tee $410.00 
Gas regulators ....... rrerre cry sedneees er Coccepeoces eee. 452.00 
Se Oe I IE oi cnn nc svctenté ies ocewssssnneatieds ..... 360.00 


—which items are listed as operating expenses of the pipe line 
company in Exhibit C—1 covering the year 1925. No mention 
is made of such items in the finding and order of the Commis- 
sion under its orders, nor is there any testimony or evidence in 
the record referring specifically thereto. However, the Commis- 
sion allowed as an operating expense approximately $1,200 for 
meters, gas regulators, and meter changes listed in Exhibit C-2 
which have heretofore been referred to. It is contended by the 
plaintiff that the items are supported by the record and represent 
money actually expended by the company in the operation of its 
property. The question whether the items are entitled to be in- 
cluded as operating expenses cannot be determined by us from 
the record. The items would seem to be chargeable to capital 
investment or replacement rather than to operating expense. 
Since the Commission did not include the items in operating ex- 
pense, and the record is silent to the items, except to merely show 
the introduction of the exhibit in which they are listed, we do 
not feel justified to add the items to the operating expense. Ex- 
hibit C includes an item of $346.33 as taxes on the pipe line 
company, while the Commission allowed only $321.70, a reduc- 
tion of $24.63 on such taxes. The plaintiff in its brief, in refer- 
ring to the matter, say: 

“We assume this difference is a mere clerical error on the part 
of the Commission.” 

We assume Exhibit C—1 in error as to the amount of such 


taxes, because in the finding and order of the Commission we 
P.U.R.1928D. 
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find the following entry opposite the item allowed for such taxes: 
“Taxcs (pipe line company) as per tax receipts.” Apparently 
the Commission had before it the actual tax receipts on which it 
based the amount. 

The Exhibit C-1 and C-2, prepared and submitted by the 
company, are not verified, and the witness, Robbins, through 
whom they were introduced, indicates from his testimony that 
he was not conversant with the items as set forth therein, and 
does not know the correctness thereof. We do not give such 
exhibit the full weight plaintiff desires, for the reason a some- 
what similar exhibit prepared by the company and offered in the 
former hearing was not sustained as to many items therein when 
the evidence and facts relating thereto were brought out in a full 
and proper hearing before the Commission. 

The next item is one of $2,000, alleged to have been paid by 
the company in settlement of a damage suit during the year 
1926, the damages occurring during the year 1925, while brief 
of defendant in error says damage occurred during the year 
1923. The nature of the damage and suit is not shown in the 
record, unless it be the following brief reference under operating 
expense item shown in last order, “‘Miscl.—Gen. & Dist. Co.” 
(excluding $2,000 explosion compromise and $125.65 interest, 
both applicable to previous years). Assuming the settlement and 
expenditure was justified, that the company carried no insur- 
ance indemnifying itself against such loss, then such sum might 
appear a proper charge allowable as an operating expense, the 
amount paid to be distributed over a term of years. The com- 
pany contends in its brief that such damage and loss was the 
first the company had suffered, and that it should be allowed at 
least one-third of the item as an operating expense for the year 
1925. Assuming such amount should have been considered as 
an operating expense, we consider the amount more than offset 
by an item of miscellaneous receipts $487.79 which is shown in 
Exhibit C—2 as earnings of the company for the year 1925, which 
item does not appear to have been taken into consideration or 
added by the Commission as earnings for such year, also by the 
value of excess, unnecessary loss or leakage of gas handled by the 
companies. The record discloses the company purchased 67,058 
P.U.R.1928D. 
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M cubic feet of gas which was unaccounted for, a loss or leakage 
which was equivalent to 27.52 per cent of the total gas purchased 
in 1925. A similar loss of over 20 per cent was shown in the 
year 1924. Such loss is excessive, and the consumers should not 
be charged with the excess cost. The Commission did not deduct 
anything for such excessive leakage, but direeted every effort be 
made to reduce the same. 

The Commission, upon the valuation fixed, and cost of opera- 
tion, estimated a sufficient rate to allow 8 per cent interest to 
stockholders on their investment, and 5 per cent interest for de- 
preciation and amortization. It is contended by plaintiff that 
the 5 per cent interest allowed is insufficient to cover depletion 
or amortization, it being asserted the life of the investment and 
use of the property is approximately twenty years; that the com- 
pany was entitled to a sufficient rate on its investment to insure 
a total return of such investment, less the sale value of the prop- 
erty at the end of its present use. The right of the stockholders 
or company to earn such sum as would reimburse the investor 
for the original capital investment at the termination of the 
business is universally recognized, was so recognized by this 
court in the ¢ase of Oklahoma Nat. Gas Co. v. Corporation Com- 
mission, 90 Okla. 84, P.U.R.1924A, 132, 216 Pac. 917, and, 
as we consider, recognized by the Commission in the present 
ease. It will be observed that the right of recovery is limited to 
the original capital investment which would not include a marked 
increase in value over the actual capital invested. Such appears 
to be the rule announced in the case of United Fuel Gas Co. v. 
Railroad Commission (D. C. Ky.) 13 F. (2d) 510, and other 
cases therein cited. 


In the case of Oklahoma Nat. Gas Co. v. Corporation Com- : 


mission, supra, it was contended by plaintiff that it was entitled 
to a rate of from 12 to 15 per cent for depreciation and amorti- 
zation, and the court, referring thereto, said: 

“, . . This would, no doubt, be true, if the company had 
but recently started in business, but the witnesses evidently over- 
looked the fact that the company had been operating for several 
years and failed to take into consideration past earnings in order 


to arrive at a proper allowance for this purpose. In order to 
P.U.R.1928D. 
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arrive at a reasonable and just allowance for this purpose it is 
proper to take into consideration the age of the company and its 
fiscal history.” 

Plaintiff companies in the instant case have declared at dif- 
ferent times considerable liberal dividends, which fact must be 
taken into consideration in determining the rate on original in- 
vestment. As to whether the life of the company or its opera- 
tions will be limited to twenty years, by reason of exhaustion of 
natural gas supplies, is problematical and uncertain. At the 
time of hearing, the distributing company had been operating 
approximately ten years. A witness who testified on behalf of 
plaintiff stated he was conservation engineer for the I. T. I. O. 
Company, the company from whom the plaintiff was principally 
purchasing its gas; that he had been located in that vicinity— 
and employed in that line of business for approximately twenty 
years; that he had made a study of the gas situation; that he 
estimated under present rate of sales that the future supply of 
gas on the entire lease of the company would be about twelve to 
fifteen years; that it was a difficult matter to tell just how much 
gas there was; further stated his company had not ceased drill- 
ing operations; that it owned or controlled gas leases on several 
thousand acres in the vicinity; that they expected to continue 
drilling operations to furnish gas during the life of the lease, 
or until the supply is depleted, up until 1947. There was evi- 
dence indicating plaintiff was not entirely limited to its purchase 
and supply of gas from the I. T. I. O. Company. 

[5] On appeal from an order of the Corporation Commission 
in fixing a rate to be charged by a gas company, if there is any 
evidence reasonably tending to support the order of the Commis- 
sion, the prima facie presumption of the order’s being reason- 
able, just, and correct obtains by reason of § 22, art. 9, of the 
Constitution, and the burden is upon appellant to overcome that 
presumption. Pressure Oil & Gas Co. v. Tri-City Gas Co. 108 
Okla. 248, P.U.R.1925E, 12, 236 Pace. 41. 

[6] From an examination of the record in this cause, we find 
the evidence reasonably supports the order of the Commission. 


We are of the opinion the valuation and rate fixed by the Com- 
P.U.R.1928D. 48 
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mission is reasonable, correct, and just; that plaintiff has not 
been deprived of any substantial right. 

Therefore, the order of the Corporation Commission is ap- 
proved. 

Bennett, Presiding Commissioner, and Teehee, Reid, and 
Herr, Commissioners, concur. 

Per Curiam. Adopted in whole. 





MINNESOTA RAILROAD AND WAREHOUSE COMMISSION. 


RE GARDEN VALLEY TELEPHONE COMPANY. 
[M-1783.] 


Monopoly and competition — Inadequate service — Telephone. 
Popular dissatisfaction with existing telephone service, result- 
ing in a steady decrease of the number of subscribers, also ineffi- 
ciency and inadequacy of management resulting in individuals being 
required to maintain their own lines, were held as grounds for au- 
thorizing the operation of another utility within the community 
affected. 





Monopoly and competition — Strained public relations. 
Statement that popular dissatisfaction with existing service be- 
cause of personal animosity towards an untactful manager is not 
sufficient reason for authorization of competing service, p. 757. 


Evidence — Signature obtained by deceit. 
Discussion of evidential value of signatures to petitions pro- 
cured by misrepresentation, p. 761. 
Monopoly and competition — Irregularities of conduct by utility of- 
jicials. 
Statement that it is to the best interest of a community to permit 
competitive telephone service when a previously existing company 
has practiced deception both upon the public and Commission, p. 762. 


(Matson, Commissioner, dissents.) 


{June 21, 1928.] 


Petition of telephone company to extend lines and service 
into territory already served; granted. 


By the Commission: The proceedings herein were insti- 
tuted by the filing with the Commission, on or about March 1, 
1928, of petition by the Garden Valley Telephone Company 
P.U.R.1928D. 
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asking authority to afford telephone service to the citizens of 
Bagley, Minnesota, and surrounding territory, at a rate therefor 
somewhat less than the charge assessed by the Clover Telephone 
Company, the utility now affording service in the territory in- 
volved. 

Pursuant to said petition, and on due notice given, the matter 
came on for hearing before the Commission at Bagley, Minne- 
sota, March 21, 1928 at 11:15 o’clock in the forenoon, at which 
time there appeared for petitioner, Mr. Martin O’Brien, Attor- 
ney; for the Clover Telephone Company, Mr. Charles Loring, 
Attorney; and for the Minnesota Telephone Association, Mr. J. 
C. Crowley, Secretary. Witnesses were sworn and evidence re- 
ceived. 

The record discloses petitioner to be a co-operative organiza- 
tion, organized in 1906, and extensively operating a telephone 
utility in Polk, Norman, Mahnomen, Clearwater, Red Lake, 
Pennington, Marshall, and Beltrami counties. It serves ap- 
proximately 3900 subscribers in the villages of Beltrami, Fertile, 
Winger, Mentor, Erskine, McIntosh, Fosston, Lengby, Clear- 
brook, Gonvick, Gully, Trail, Oklee, Plummer, Brooks, Good- 
ridge, Grygla, Shevlin, and tributary territories, connecting such 
service with the toll lines of the Northwestern Bell Telephone 
Company directly or indirectly, through its own toll lines or the 
toll lines of other independent companies ; 

That it is financially able, ready and willing to afford rea- 
sonable telephone service at Bagley, Minnesota, at the schedule of 
rates outlined in its petition, having been requested to afford 
service thereat by some three hundred persons, and will construct 
new toll line between Bagley and Clearbrook, and new exchange 
building at Bagley in the interest of such service. Petitioner 
now affords service to residents of the township of Popple, situ- 
ate an air distance of 54 miles from Bagley, and some of its 
present Clearbrook subscribers are closer to Bagley than to Clear- 
brook ; 

That its township of Popple patrons are served through its 
Fosston exchange, and its Fosston subscribers would have con- 
nection with Bagley, through toll line connection of its own or 


via the toll line of the Northwestern Bell Telephone Company, 
P.U.R.1928D. 
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petitioner’s toll rate being 10 cents for the first 17 miles. Foss- 
ton subscribers would be assessed this rate ; 

That the Clover Telephone Company, now serving Bagley, 
and operating 17 rural lines radiating therefrom, through in- 
crease in rates on October 1, 1927, has lost 36 of its subscribers 
in Rice township and 40 in Minerva township, and is furnish- 
ing no service in the court house at Bagley, with the exception of 
the sheriff's personal telephone, through dissatisfaction with its 
rate increase. The aforesaid rate increase was authorized by this 
Commission. A number of specific complaints were voiced as to 
the inefficiency of the present service. It conclusively appears 
that general dissatisfaction has resulted in the loss of the afore- 
said subscribers. Especially do the farm subscribers complain 
for the reason they have been required in certain instances to 
maintain their own lines, bring in their instruments for repairs, 
and do without service at intervals, which is unsatisfactory and 
deemed insufficient. They further complain that they built the 
lines with distinct understanding that a $1 per month charge 
would be assessed, and object to the $1.50 rate as authorized to 
become effective October 1, 1927. The Clover Company have 
since been authorized to reduce such charge to $1.25 per month 
where 13 or more subscribers are served by one line. The par- 
ticular area involved lies south of Bagley and is considered with- 
in the trade territory tributary to Bagley, Minnesota. 

The Clover Telephone Company makes offer to restore the 
schedule of rates in effect prior to October 1, 1927 pending deci- 
sion in the instant case, with the understanding, however, that 
a reasonable schedule be made effective thereafter. That this 
would be a permanent solution of the difficulty cannot be ad- 
vanced, nor does it seem at all probable that the Clover Com- 
pany will be able to secure the good will of all its patrons in the 
future, for the record and the files of the Commission in this 
proceeding discloses a serious state of enmity existing between 
the said company and its patrons, so wide in scope that some 
three hundred citizens petition service from petitioner herein. 

The Clover Telephone Company is not affording adequate and 
satisfactory service to the community which it serves, and does 


not appear capable and competent to do so. Public convenience 
P.U.R.1928D. 
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and necessity requires reasonably adequate service and facilities 
which the record discloses petitioner herein is capable and will- 
ing to provide. Irreparable injury to the present telephone 
system of the Clover Telephone Company will not result, there- 
fore, from the necessary duplication of equipment on the part 
of the Garden Valley Telephone Company in the village of 
Bagley, Minnesota, and 

It is therefore ordered, that the petition of the Garden Valley 
Telephone Company for authority to extend its lines into the 
village of Bagley, Minnesota, and surrounding community, as 
outlined in its petition herein, and to furnish telephone service 
to residents thereof at the schedule of rates therein outlined, 
be and the same is hereby granted. 


Matson, Commissioner, dissenting: I cannot agree with the 
majority order. The Telephone Act as ameneded, pertaining 
to this case, reads as follows: 

“Sec. 4. It shall be the duty of every telephone company to 
furnish reasonably adequate service and facilities for the accom- 
modation of the public, and its rates, tolls and charges shall be 
fair and reasonable for the intrastate use thereof. All unrea- 
sonable rates, tolls and charges are hereby declared to be unlaw- 
ful.” 

“Sec. 6. Whenever such rates or schedules are found to be 
unreasonable by the Commission, upon its own motion or upon 
complaint, it shall prescribe reasonable rates to take the place 
of those found unreasonable.” 

“Sec. 13. No exchange lines or equipment shall be con- 
structed or installed for the purpose of furnishing local rural 
or toll telephone service to the inhabitants or telephone users in 
any locality in this state, where there is then in operation in the 
locality or territory affected thereby another telephone company 
already furnishing such service, without first securing from the 
Commission a declaration, after a public hearing, that public con- 
venience requires such proposed telephone lines or equipment.” 

The record shows that the village of Bagley is now served by 
the Clover Telephone Company, whose plant is sufficient to care 
for 550 telephones, whereas but 440 were in service prior to 
October 1, 1927; that the company is physically and financially 
P.U.R.1928D. 
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able, ready, and willing to provide any and all service required 
of it either by its patrons or the Commission. 

There is much evidence in the record that the service is satis- 
factory, and the complaints are more against the increased rate 
than the inadequacy of the service. The increased rate was 
allowed by the Commission as reasonable after full public hear- 
ing, but the subscribers object to paying the increase and many 
have discontinued the service. Of course, neither the Commis- 
sion nor the Clover Telephone Company can force these sub- 
seribers to use the service, but the fact remains that the service 
is there for them. 

The trouble in this case seems to be due to a lack of tact on 
the part of the manager of the Clover Telephone Company, and 
consequently strained public relations exist. This situation is 
unfortunate, but I do not believe the proper remedy for it is a 
duplication of the existing telephone service. Such duplication 
would impair the investment of both companies—possibly to 
the extent of confiscation of one of them, and make competition 
the basis of regulation. I doubt that public convenience has 
been shown sufficient to justify that course. 


Laurisch, Commissioner: Prior to June 22, 1927, the Clover 
Telephone Company filed a petition for an increase to its tele- 
phone rates at Bagley, Minnesota. Subsequent to a hearing upon 
this application, the Commission made its order denying the 
application for the increase of rates. 

Subsequently, the Clover Telephone Company filed a second 
petition for an increase of rates. The hearing upon said peti- 
tion came on for hearing at Bagley, Minnesota, on June 22, 1927, 
and apparently there was no objection to the increase of said 
rates and the Commission made its order increasing the rates. 

At the time of the hearing the rates were as follows: 


Deevamne WU THD 6c nic dk Hn cendelssuwsvis $2.75 per month gross 
SN MIG, oo. n0 shoe sendivenceesasetas sm “net 
EMGIVIGOR! TMG POSIGOMES 04.0. ccedicscccscscescies a: Be “ gross 
BOOMS TS OMGRUE 60bcid be aisesicdcvddecciee a . 
MUO DUANE v5 cern nescceccscesecssencocces 156 C* + “5 
Rural switching ...... ei eT Pee ee eee 413 “ “ net 


A discount of 25 cents per month allowed on all local gross 
rates if paid on or before the 15th of the month in which the 


service is rendered. 
P.U.R.1928D. 
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The Commission by its order authorized the increase of rates 
as follows: 


Individual line business ............++. CNscwaenws $3.25 per month gross 
Two-party line business ........ $esORebeenc ee seus a! 1 By 
PEVEREE GO ov vo dscccnnscdcsenceccvsace 2.00 “ - - 
Pour-party Time PestGemee oc is.ociisisicsscccsiccssocs 1.50 “ - f 
Rural multiparty business—grounded ............. 236 * “ “cs 
Rural multiparty business—metallic ............+- B50 “ * " 
Rural multiparty residence—grounded ............ Ae * Mis 
Rural multiparty residence—metallic ............. 2.00 “ " ss 
DUGEAOOE GEATUIMEG on 5c ois ied cresiionsbeeeeseae a net 
ER re eee ee rrene ar 7.20 “ annum gross 
Desk set equipment, ‘ocal or rural residence ...... 25 “ month in ad- 
dition to 
the regu- 
lar rate 


This order is dated September 2, 1927. 

Subsequent thereto serious dissatisfaction arose in the com- 
munity among the subscribers affected thereby. It appeared at 
the hearing that the reason no objection was made to the increase 
of the rates as hereinbefore stated, was because of the fact that 
the managing officer of the Clover Telephone Company stated 
and represented to the subscribers that he was asking for an in- 
crease of only 25 cents per month and that the subscribers relied 
and believed these statements and representations and, therefore, 
entered no protest or objection against the increase of the rates 
because they believed that it was to be but 25 cents per month. 

At the close of the hearing, the Clover Telephone Company 
stated—“notwithstanding that there is no controversy here as 
to rates at this hearing, the Clover Telephone Company offers 
at this time, with the permission of the Railroad and Warehouse 
Commission, to restore the service at the rates in force prior to 
October 1, 1927, pending the decision of this controversy here, 
with the understanding that at the termination of this contro- 
versy such rates as the Commission deems reasonable shali be 
put in force, and in the absence of a finding of the reasonable- 
ness of a different rate, the one that is now in force as per the 
order—that is, the $15 rate, and in the meantime if anybody 
desires to have a rehearing upon that rate, the Clover Telephone 
Company will be glad to participate in such a hearing; and we 
further want to assure the subscribers who have removed their 
telephones that in case they are restored, that they may expect 
the same class of service as if they were new subscribers without 
P.U.R.1928D. 
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any feeling on the part of Mr. Bohnsack or anybody in connec- 
tion with the company toward them.” 

February 28, 1928, the Clover Telephone Company made an 
application to reduce the rate 25 cents per month which was a 
day or two after the present petition was filed. The manager 
testified thereto as follows: 

“Q. How does it happen that you asked for and insisted upon 
a $1.50 rate last fall and a $1.25 rate now? What thing has 
happened to so increase your revenue that the $1.25 rate now 
answers, if anything? A. It so happened that I took this matter 
up with my auditor and engineer and others concerned and it 
was proven to me and shown to me that a telephone company 
could give that type of service for less money than they could 
give 12-party service for $18 a year, and I thought I would try 
to get along with lines serving thirteen parties at $15 a year and 
see whether we could operate.” 

Prior to the hearing upon the present petition, the manager of 
the Clover Telephone Company solicited and procured approxi- 
mately one hundred sixty endorsements and recommendations 
reading substantially as follows: 

“To whom it may concern: I wish to state that during all of 
my experience with the telephone service, and with the handling 
of my telephone calls, by the Clover Telephone Company under 
the management of A. J. Bohnsack, that I have been well satis- 
fied. Whenever out-of-door notices have been given, they 
have been promptly attended to and I have no cause to com- 
plain of poor service.” 

Twenty of these so-called recommendations were withheld and 
139 were offered and filed with the Commission under the fol- 
lowing conditions: 

“The Clover Telephone Company is asking if it would be pos- 
sible for the Commission to do the following: That the inclosed 
letters of recommendations be sealed after they have been viewed 
and that none of the Bagley farmers, business men, or any one 
else be permitted to copy said names, for the reason if their hon- 
est expression of our service became known among these agitating 
farmers, it might injure and possibly ruin their business or pub- 
lie position in the community. 

P.U.R.1928D. 
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“We herewith assure you that the signers of these letters are 
users of the service of the Clover Telephone Company. 

“We are retaining about twenty letters for various reasons, 
all given by big men in this community. 

Clover Telephone Company, 
A. J. Bohnsack, Manager.” 

Concerning the recommendations heretofore quoted above, the 
manager of the Clover Telephone Company testified : 

“Have you in your possession any statements of different 
parties as to whether or not the service has been satisfactory ? 

“A. I have in my possession the letters of recommendation 
from better than 140. Q. Something over 140 users of your 
telephone service? A. Yes, sir. Q. We offer in evidence these 
statements of 140 subscribers as to the satisfaction with which 
they have used the lines, and I will say that in that connection 
we are withholding some fifteen of these statements for diplo- 
matic reasons, because it would not be wise to offer them in evi- 
dence and let them become public, on account of the feeling of 
hostility there would be toward the business men and others in 
the village and outside who might testify in this case in behalf 
of Mr. Bohnsack.” 

Cross-examination. 

“Mr. O’Brien: Q. You heard the statement your counsel just 
made regarding the fifteen signatures to some of these slips? 

“Witness: I did. Q. Is it true that public sentiment in this 
community against your company is such that people don’t want 
to appear of record in your favor, any of them here? A. I some- 
what believe it is.” 

“Mr. O’Brien: Q. With regard to these recommendations as 
to service, I think you said there were 140 of them. Isn’t it a 
fact that in going to the people here to get them to sign those 
slips, you stated, at least to some of them, that the purpose of 
the statement that you wished them to sign was a recommenda- 
tion, that you expected to sell out here and you wanted those 
recommendations wherever you might go, or words to that effect ? 

“Witness: I will say that I told scme people that, and that 
was why I asked to have those returned to me, because I thought 
possibly of using them for that purpose. 

“Q. Are you sure you didn’t make that statement to any oi 
P.U.R.1928D. 
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those whose certificates are before the Commission in evidence? 

“A. There are some in there that I have made that statement 
to. 

“Q. And is it not also true that in connection with those 
statements almost uniformly you stated to the signers that they 
were not being secured and were not intended to be used in the 
controversy that is before the Commission? A. I mentioned that 
in some cases, and I have retained in my pocket what I believe 
was of those parties that I think I made that remark to. 

“Q. Are you prepared to state that none of those that have 
been introduced in evidence are signed by parties to whom such 
assurance were given? A. I am not definitely certain.” 

In addition to the testimony as above quoted, it appears to the 
satisfaction of the majority of the Commission that substantially 
all of the statements so procured by the managing officer were 
procured under circumstances leading the signers thereof to 
believe that they were not to be offered in evidence by the man- 
aging officer of the telephone company and were to be used by 
him only as a personal recommendation if he sought employment 
elsewhere, or to be used in connection with the sale of the Clover 
Telephone Company at Bagley. 

The situation disclosed by the record is a distressing one and 
the practice indulged in by the Clover Telephone Company can- 
not be tolerated. The Commission in disposing of the business 
that comes before it, as I view it, has three objects in view— 
First, the protection and integrity of the courts and the Com- 
mission ; second, that the telephone company give reasonable and 
efficient public service, and third, the protection to the telephone 
industry against ruinous competition and to avoid a duplication 
and invasion of existing territory. 

This, however, as I view the law, does not mean that where 
conditions are found to exist such as at Bagley as disclosed by 
the record herein, that the public has no relief and must submit 
to existing conditions such as exist at Bagley and brought about 
by the deceit and deception of the Clover Telephone Company. 

I am unable to escape the conclusion that the Clover Tele- 
phone Company has both deceived the Commission, the public 
and the telephone industry and that it is for the best interests 


to both the public and the telephone industry and in granting 
P.U.R.1928D. 
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the order, the Commission is not committing itself to the propo- 
sition of granting petitions involving duplication of service or 
invasion of territory as a fixed and settled principle of the Com- 
mission but grants this application only because of the unusual 
and extraordinary conditions existing at Bagley which in my 
judgment were brought about by the managing officers of the 
Clover Telephone Company. 





MISSOURI PUBLIC SERVICE COMMISSION. 


RE CAPITAL CITY TELEPHONE COMPANY, 
[Case No. 5092.] 


Valuation — Original cost — Necessity for computing. 

1. The Commission as a regulatory body should be in possession 
of all facts bearing on the valuation of utility property, and it is, 
therefore, necessary that some evidence of the original cost of the 
property be submitted, p. 770. 

Valuation — Overhead construction cost — Present value. 

2. Overhead construction cost should not be computed on the 
present market value of land, p. 771. 

Valuation — Overhead construction cost — Proper elements. 

3. An estimate for overhead construction cost should include 
legal expenses as well as injuries and damages sustained during con- 
struction, p. 771. 

Valuation — Overhead construction cost — Percentage allowed. 

4. An allowance of 14.5 per cent of the value of telephone prop- 

erty was made for overhead construction cost, p. 771. 
Valuation — Working capital — Amount allowed. 

5. The sum of $6,500 was allowed for cash working capital for 

telephone properties having a reproduction cost new of $281,495, p. 772. 
Valuation — Property not useful — Undisputed evidence. 

6. The undisputed evidence of Commission engineers as to the 
value of land not yet used in utility service was adopted by the Com- 
mission in assessing the value thereof, p. 772. 

Valuation — Accrued depreciation — Obsolescence. 

7. The fair value cannot be placed on items of utility property 
without consideration of inadequacy or obsolescence, where the same 
is found to exist with its added cost of operation and reduced efli- 
ciency in the service rendered, p. 773. 

Depreciation — Computation of accrued depreciation — Factors. 

8. A utility’s estimate of accrued depreciation based solely upon 
apparent deterioration and objective observation was rejected bhe- 
cause age, expected life, inadequacy and obsolescence were not con- 
sidered as factors, p. 773. 

P.U.R.1928D. 
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Vaiuation — Going value — Legal expense. 

9. Legal expense was excluded as an element of going value 
where it had already been taken care of as a construction overhead 
cost, p. 776. 

Valuation — Going value — Franchise costs. 

10. Franchise costs other than those of which there is evidence 
of actual expenditure, must be disallowed in computing going value 
where the Public Service Commission Law expressly prohibits the 
capitalization of franchises in excess of the amount actually paid 
to the state or its subdivisions in consideration therefor, p. 776. 

Valuation — Going value — Training employees and promotion ez- 
pense. 

11. The cost of attaching business and training employees will 
not be allowed in computing going concern value where the classi- 
fication of accounts provides that these items should be taken care 
of under “operator’s schooling” and “promotion expense” charges to 
operating expense, p. 776. 

Valuation — Going value — Telephones. 

12. An amount of $20,000 was allowed for going concern value 

of telephone properties otherwise having a fair value of $243,000, p. 


> 
ddd. 





Valuation — Cash working capital — Necessity for allowance. 
Statement that efficient and economical management of utility 
business can only be accomplished by having a cash working capital 
sufficient*to take advantage of cash discounts and like items, p. 772. 


Depreciation — Basis for computing accrued depreciation. 
Discussion of the necessary elements to be taken into account 
in computing accrued depreciation, p. 780. 


(Porter, Commissioner, dissents. ) 
[May 25, 1928.] 


AppuicaTion of a city telephone utility for a valuation of its 

properties ; values assessed in accordance with opinion. 
z. 

By the Commission: On January 31, 1927, the Capital City 
Telephone Company filed application, herein, asking the Com- 
mission to order an appraisal made of its property in Jefferson 
City, Missouri, and that the true legal value of same be fixed. 

The application states, in substance, that said applicant and 
predecessor company have been engaged in the telephone business 
in and adjacent to Jefferson City for many years; that no formal 
value of its property has ever been made by the Commission; 
that the community served is growing rapidly and indications 


point to a continued steady growth; that said growth will neces- 
P.U.R.1928D. 
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sitate major capital expenditures in the near future; and that 
sound business policy necessitates that applicant should definite- 
iy know the true legal value of its property as duly provided by 
law. 

On February 8, 1927, the Commission by its order, directed 
its engineering department to make an inventory and appraisal 
of the property of the Capital City Telephone Company of Jef- 
ferson City. 

Subsequently the engineering department, on January 6, 1928, 
filed its appraisal covering the physical elements of property of 
the applicant as of date of July 31, 1927. 

Hearing was held in this case on the 5th day of March, 1928, 
before a member of the Commission at Jefferson City, Missouri. 

The company, at said hearing, introduced an appraisal made 
by its engineers and offered evidence in support of same. 

The inventory as prepared by the Commission’s engineering 
department is not seriously questioned by the company and there 
is no serious difference in the reproduction cost new as found by 
the Commission’s engineers and the engineers for the company. 
The company, however, has taken exception to the amount found 
by Commission’s engineers as reproduction cost less depreciation. 


II. 


The inventory and appraisal presented by the Commission’s 
engineers was filed after a study and detailed inspection by three 
engineers over a period of approximately seven months and in- 
cluded the listing in detail of all physical property, examination 
of all books, vouchers, and records, and analysis of all available 
construction work orders. The appraisal was prepared on both 
the original and reproduction cost basis with reproduction cost 
less depreciation and annual depreciation requirement indicated. 

The appraisal presented by the company was prepared by Mr. 
George P. Player, a telephone engineer of wide experience. Mr. 
Player prepared his appraisal during the two months prior to the 
hearing with the assistance of the company employees, and shows 
the cost of reproduction new and cost of reproduction new less 
deterioration. 


A comparative summary of the two appraisals is as follows: 
P.U.R.1928D. 
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It will be noted that the Commission’s engineers offered the 
only evidence relative to original or investment cost of the prop- 
erty and their original cost appraisal was undisputed. 

It is also noted in the above summary that the company ac- 
cepted the figures of the Commission’s engineers for reproduction 
cost new of ten accounts. 

The difference in reproduction cost new appraisals of total op- 
erating property exclusive of cash working capital is $29,193 or 
approximately 9 per cent in favor of the company’s appraisal. 
The principal difference with the approximate amounts, are in 
the following items of property: 


Ri GON TR: WOTER BORIS 6... 5:05:59. 0:6'5.0'06810.0.500:40.540.00.500 04100 $3,000 
Ce GUN DUMMIONE «oo S's bred char sedeseseeensnesvndece ses 5,000 
SUNS GUI, 55's nis cttp chs ew eit. he SOK ESKOREHR Kt OOEKSOeNRET 5.000 
RN NT IO 6 sinc anor nd cinisw Kh ce hs Sn a pane sae ek SS Re ROO 12,000 
SS MEE GINS ina ccs dn as sedsnedeesisvedss<euaneee Genes 5,000 


In addition to the above difference, the company places cash 
working capital at $10,000 as against $4,500 used by the Com- 
mission’s engineers. 

The company makes no estimate as to value of non-operating 
property. 

Land: 

Land used in operation of this utility is divided into the gen- 
eral office site and a small garage site. The value of the latter is 
small and not questioned. _ 

The record shows the Commussion’s engineers arrived at the 
present value of the general office site by averaging the opinions 
of four qualified persons. Their opinions are: 


Mr. G. A. Fischer—former owner of this tract .. $6,700—$200 per front ft. 
Mr. Sam Smith—local real estate dealer ....... 6,700— 200 per front ft. 
Mr. Horace Church, Jr.—local real estate dealer 8,375— 250 per front ft. 
Mr. L. W. Weiler, real estate and trust officer, 

Central Trust Company ..............+eeeee 6,700— 200 per front ft. 

The company based its value of land on the average of two 
opinions of real estate men, as furnished to Mr. McHenry, prin- 
cipal owner of this property. Their opinions are: 
Mr. Horace Church, Jr. ....ccccccccccccces $300 per front foot—$10,050 
Bir. TAORWHEE o6 oid ccussoccscccsceineces 325 per front foot— 10,887 
Central Ofice Equipment: 

Central office equipment which consists almost wholly of the 
P.U.R.1928D. 





: 
| 
| 
| 
| 








768 MISSOURI PUBLIC SERVICE COMMISSION. 


company’s switchboard and appurtenances was priced by the 
Kellogg Switchboard & Supply Company for Mr. Player and 
their figure used. Mr. Player also thought the Commission’s 
engineers had omitted several items. 

The Commission’s engineers priced reproduction cost of cen- 
tral office equipment by using the Kellogg Switchboard & Supply 
Company quotation and making certain adjustments that were 
thought proper. 


Station Apparatus: 

The differences between the two appraisals for Account 231, 
station apparatus, is due to engineer for the company’s thought 
that the items of station protectors and storehouse expense had 
been omitted by Commission’s engineers. 

Mr. Towles, one of the engineers for the Commission, testified 
that said items were included in the Commission engineers’ ap- 
praisal. 


Exchange Pole Lines: 

The principal differences in the two appraisals is in the amount 
of labor, supervision, use of tools, and incidentals included un- 
der this account. 

The Commission’s engineers make no separation of these items. 

Company’s engineer separates material from labor and to the 
labor adds approximately fifty per cent of said labor to cover the 
items of expense designated as supervision and toll expense, and 
incidentals. 


Exchange Aerial Cable: 

The differences in the two appraisals for items falling under 
this account are due to the same causes as noted under exchange 
pole lines. 


Cash Working Capital: 

The company includes in its appraisal the sum of $10,000 to 
cover cash working capital. The testimony shows this figure was 
prepared by Mr. McHenry and is equal to one month’s revenues. 

Commission’s engineers estimated cash working capital at 
$4,500, the amount of one month’s operating expenses. City 
subscribers pay their bills each month and said bills are subject 
P.U.R.1928D 
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to a discount if paid on or before the 10th day of the month fol- 
lowing the month of service. 


Construction Overhead Costs: 

Mr. Player applied construction overhead costs to all physical 
property exclusive of material and supplies. Company’s cost of 
reproduction of said physical property amounts to $287,530. 
The amount of said overhead costs is the sum of $31,038 or ap- 
proximately ten and eight tenths per cent of $287,530. Land 
to the amount of $10,468 is included in said reproduction cost 
and overhead costs are applied to same. 

Commission’s engineers estimated overhead construction costs 
on all physical property exclusive of land and material and 
supplies. Said estimates are: 

Original cost—10 per cent .........ccccccccccccccesccsccsescoes $20,772 
Reproduction new cost—143 per cent .......cccccccccccccccceecs 35,648 
Cost of Reproduction Less Depreciation: 

The testimony of Mr. Towles relative to depreciation shows 
that Commission’s engineers’ estimate is based on what is known 
as the straight-line theory modified and supplemented by a care- 
ful study of this particular property, including a detailed in- 
spection of all the physical property, information obtained from 
records and employees relative to the length of time certain 
classes of property have previously lasted, and consideration of 
obsolescence and inadequacy. 

Mr. Player in estimating the amount of depreciation, or 
deterioration, as he terms it, used the method of observed de- 
terioration. Representative sections of the city were selected 
for study. Overhead wire and cable were inspected by the use 
of field glasses. Age of the items of property and inadequacy 
were not considered and no attempt made to determine same. 

The cost of reproduction less depreciation of the physical 
elements of property included in items 3 to 21 inclusive, of the 
foregoing comparative summary are as follows: 


CHUNAR SE SEBUINIES..o.0 i ccccccccecciceceseccscececeess’s $263,290—85.7% 
Commission engineers .......ccccccccccccccescccccccces 188,429—67.0% 
5a nccddeae ace 060 enc sceeebessheses sans $74,861 


P.U.R.1928D. 49 
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III. 


Original Cost of Physical Property Exclusive of Land: 

[1] The company has not offered any evidence as to the orig- 
inal or investment cost of its property. This is the course that 
many utility owners are following in their valuation cases before 
this Commission, but the Commission feels that as a regulatory 
body it should be in possession of all facts. Its engineers were, 
therefore, directed to make an original cost as well as a reproduc- 
tion cost appraisal of this property. 

Said engineers found the original cost of said physical prop- 
erty, devoted to public service, and exclusive of land, to be the 
sum of $228,494. A careful and detailed study was made in 
arriving at the above sum and the Commission feels it very 
closely reflects the actual cost of the property. 

In view of the foregoing and all the evidence herein, it ap- 
pears that the original cost of the physical property devoted to 
publie service, of the Capital City Telephone Company, ex- 
clusive of land, material and supplies, and working capital, and 
inclusive of overhead construction costs, as of date July 31, 1927, 
is the sum of $228,494. 


Reproduction Cost of Physical Property, Exclusive of Land: 

There seems to be a slight difference between engineers of 
the Commission and of the company relative to the reproduc- 
tion new cost of certain items of physical property. 


(1) Central Office Equipment. 


The difference in this account is $5,207. The Commission’s 
engineers made a detailed inventory of this property which in- 
cludes the switchboard and appurtenances. This detail was 
furnished the Kellogg Switchboard & Supply Company who in 
turn quoted a delivered in place price covering the items as 
detailed. ‘The Commission’s engineers apparently felt the quo- 
tation was either incorrect or that something had happened in 
the switchboard market of which they were not aware, and again 
asked for further information. Finally a conference was held 
in Kansas City by one of the Commission’s engineers and two 


engineers of the Kellogg Switchboard & Supply Company and 
P.U.R.1928D. 
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the first quotation by reason of error made therein was raised 
in the sum of $8,711. 

It appears the Commission’s engineers made unusual efforts 
to assure the correct cost being placed on this item of property 
and their figure of $43,702 covering central office equipment 
will be adopted by the Commission as correct. 


(2) Station Apparatus and Stalion Installations. 


The total difference in these accounts is $5,775. This is for 
the most part due to the company’s engineer adding to the in- 
ventory 5060 station protectors, and to the costs, an item of 
supply expense. The unit costs of station apparatus as used 
by the Commission’s engineers were adopted but it was thought 
by the company’s engineer said protectors and supply expense 
had been omitted from the inventory and unit costs as used by 
Commission engineers. The testimony shows these were not 
omitted. The company engineer allowed $4,773 for these two 
items. The company engineer also made a mathematical error 
of $763.20 in extending the cost of installing city telephone, thus 
making a total deduction from the appraisal of the company’s 
engineer of $5,536 which practically balances the figure of the 
Commission’s engineer. 


Exchange and Toll Pole Lines: 

The engineers differ in these accounts by $13,670. There ap- 
pears to be very little difference in the material costs as used by 
each of the engineers but it is noted that Mr. Player added to 
his direct labor units, items covering supervision and tool ex- 
pense and incidentals. The amounts of these added charges 
appear quite excessive, being 20 per cent for supervision and 
use of tools and 30 per cent for incidentals. The total amount 
thus added is the sum of $7,996. 

Exchange Aerial Cable. 

The difference between the engineers for this account is 
$5,364 and for the most part is due to addition of percentages 
to the direct labor. 


Overhead Construction Costs. 


[2-4] The company’s engineer allowed 10.8 per cent of 
P.U.R.1928D. 
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$287,320 or $31,038 for construction overhead costs. Mr. 
Player, for the company, does not allow anything for legal ex- 
pense nor for injuries and damages unless such allowance is 
included in his direct labor unit costs. Overhead construction 
costs were also placed on the present market value of land. This 
is contrary to the decision of the United States Supreme Court 
in the Minnesota Rate Cases (Simpson v. Shepard), 230 U. S. 
352, 57 L. ed. 1511, 33 Sup. Ct. Rep. 729, 48 L.R.A.(N.S.) 
1151, Ann. Cas. 1916A, 18. The Commission is of the opinion 
that 14.5 per cent more nearly reflects the correct overhead costs 
as applied to this property. 

In view of the foregoing and all the evidence herein, it ap- 
pears that the reproduction cost new of the physical property 
used in publie service, of the Capital City Telephone Company, 
exclusive of land, material and supplies, and working capital, 
and inclusive of overhead construction costs, as of date July 31, 
1927, is the sum of $281,495. 


Cash Working Camital: 

[5] Managers of utility companies should conduct the affairs 
of their concern in an economical manner and this can only be 
accomplished by having a cash working capital sufficient to take 
advantage of cash discounts and like items. The Commission 
will allow $6,500 for cash working capital. 


Land: 

The value of the general office site was based on opinions of 
real estate operators, the former owner of the property, and a 
trust officer of a bank. 

The evidence indicates that $7,670 is the fair present market 
value of land and the Commission accepts that figure. . 


Property Not Devoted to Public Service: 

[6] The company has purchased additional land on which 
it is the intention to construct a new and modern general office 
and central station building. 

Commission’s engineers based their value of this property 
on the opinions of real estate men and since the company offered 
no further evidence in this matter, the Commission will use 


the amount as found by its engineers, to-wit: $10,000. 
P.U.R.1928D. 
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Cost of Reproduction Less Depreciation: 

(7, 8] Mr. Player, engineer for the company, stated that de- 
preciation was not determined by him, but instead, condition 
per cent of the property as of the date of inspection was deter- 
mined. Mr. Player further testified that said condition per cent 
was determined wholly by observation and that age, expected 
life, inadequacy, or obsolescence were not considered in the least 
and no attempt made to determine any of these conditions. 

Mr. Player defined the word depreciation as “the physical 
wear and tear on anything that could be seen.” (Testimony, 
65). Subsequent answers show Mr. Player’s belief that all de- 
preciation on a telephone property can be seen. 

The Commission’s engineers in arriving at their depreciation 
used the so-called straight-line method, modified and based, how- 
ever, on a complete and detailed inspection of all the property; 
the tabulation of the date of purchase of all construction ma- 
terials covered by the records of the company ; analysis of records 
showing the removal of various items of plant; talking with em- 
ployees of the company; apparent inadequacy and obsolescence. 

Mr. W. J. Manion, general inventory and cost engineer for 
the Southwestern Bell Telephone Companay at St. Louis, Mis- 
souri, testified that the largest factor in determining the life of 
telephone equipment is growth of the property and that in- 
adequacy is the result of growth. 

The testimony shows the company is having a very substan- 
tial growth and is now one of the largest if not the largest inde- 
pendent telephone company in the state. 

This case is before the Commission for the purpose of fixing 
a fair value of the company in order that it may properly make 
financial arrangements for needed improvements to keep abreast 
with the growth of the territory served. 

Mr. Player placed a condition per cent of 73 on the com- 
pany’s buildings. Commission engineers found the same build- 
ings depreciated 67 per cent. 

Counsel for the company in his opening statement (Testimony, 
2) said, among other things: ‘While this is a large independent 
telephone company it has been trying to do business in an anti- 


quated, cramped exchange building.” 
P.U.R.1928D. 
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A value cannot be placed on such items of property that will 
be a fair value without a consideration of inadequacy and ob- 
solescence, where same is found to exist, with its added cost of 
operation and reduced efficiency in the service rendered. 

The courts have said in several decisions that age, use, in- 
adequacy, and obsolescence must all be considered. 

In Knoxville v. Knoxville Water Co. 212 U. S. 1, 53 L. ed. 
371, 29 Sup. Ct. Rep. 148, the Supreme Court said: 

“The cost of reproduction is one way of ascertaining the 
present value of a plant . . . but that test would lead to 
obviously incorrect results, if the cost of reproduction is not 
diminished by the depreciation which has come from age and 
use.” (At p. 9 of 212 U.S.) 

In the Minnesota Rate Cases, supra, the Court said: 

“Everything on and above the roadbed depreciates from wear 
and weather stress. The life of a tie is from eight to ten years 
only. Structures become antiquated, inadequate, and more or 
less dilapidated. Ballast requires renewal. . . . It was 
said that ‘a large part of the depreciation is taken care of 
by constant repairs, renewals, additions and replacements. 
. . . We cannot approve this disposition of the matter of 
depreciation.” (At pp. 456, 457 of 230 U. S.) 

In McCardle v. Indianapolis Water Co. 272 U. S. 400, 71 
L. ed. 154, P.U.R.1927A, 15, 47 Sup. Ct. Rep. 144, the Su- 
preme Court has given its latest decision. It says: 

“The Commission’s report indicates that the property is well- 

planned, well-maintained, and efficient. Its chief engineer in- 
spected it, and estimated its condition by giving effect to results 
of the examination and to the age of the property. 
Mr. Hagenah made an estimate of existing depreciation based 
on actual inspection and a consideration of the probable future 
life as indicated by the conditions found. . . . (Italics are 
ours). 

The Court in commenting on the city’s appraisal in the same 
case says: 

“There is deducted approximately twenty-five per cent of 
estimated cost new to cover accrued depreciation. The deduc- 


tion was not based on an inspection of the property.” 
P.U.R.1928D. 
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The Court sums up the evidence in this case by saying: 

“The testimony of competent valuation engineers who 
examined the property and made estimates in respect of its 
condition is to be preferred to mere calculations based on 
averages and assumed probabilities.” 

The company introduced a desk type telephone and bell box 
purported to be made up to represent what a telephone would 
look like if in the average condition as found for telephones, by 
the Commission’s engineers. Some time after the hearing, the 
company introduced, by permission, a table called “Inspection 
Table-Station Apparatus,” to be used in explanation of how 
said exhibit telephone was prepared. The table indicates in no 
way the basis for the percentage relations; that is, whether they 
are of cost, weight, or some other factor. 

In view of all the facts herein, the Commission is of the opin- 
ion that the company’s engineer, in his determination of de- 
terioration, did not include any allowance for some items that 
are properly inclusive; he made no study of the records to de- 
termine the age of various elements of property and did not con- 
sider anything he could not see in arriving at his findings. The 
Commission cannot accept his theory or amount as determined 
by him for accrued depreciation. 

In view of the above and foregoing, the Commission finds 
that the cost of reproduction less depreciation of all the physical 
property of the Capital City Telephone Company in public 
service, exclusive of land and material and supplies and includ- 
ing construction overhead costs, as of date July 31, 1927, is the 
sum of $211,120, and that the cost of reproduction less deprecia- 
tion of property not used in public service is the sum of $10,000. 


Going Value: 

Going value is one of the intangible elements of value in a 
property that cannot be determined by any rule. The courts 
have said it is a fact that a property with its business attached 
and in successful operation has a greater value than the same 
property ready to operate but not operating and no business 
attached. The testimony indicates the company is rendering 
efficient and satisfactory service. See Des Moines Gas Co. v. 
Des Moines, 238 U. S. 153, 59 L. ed. 1244, P.U.R.1915D, 577, 
P.U.R.1928D. 
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35 Sup. Ct. Kep. 811; Knoxville v. Knoxville Water Co. 212 
U.S. 1, 53 L. ed. 371, 29 Sup. Ct. Rep. 148; Omaha v. Omaha 
Water Co. 218 U. S. 180, 54 L. ed. 991, 30 ew. Ct. Rep. 615. 

Mr. Player estimated going value, or organization and estab- 
lishing business, at 15 per cent of the depreciable property, or 
$41,000 and his appraisal shows consideration was given to legal 
and state costs of incorporation, franchise costs, cost of attach- 
ing business, cost of training traffic, plant and commercial em- 
plovees, cost of making original office records, and maintenance 
and depreciation costs prior to date of starting service. 

Mr. Player also stated that his allowance is purely an opinion 
and that he could not divide his estimate among the various 
items noted and had no knowledge of any actual costs incurred 
for any of said items. 

[9] The Commission has accepted its engineer’s amount for 
construction overhead costs and saia amount included a per- 
centage for legal expense. Inasmuch as the Commission’s engi- 
neers made a greater allowance for construction overhead costs 
than Mr. Player and inasmuch as Mr. Player excluded legal 
expense from his allowance for construction overhead costs, is 
indicative that he preferred including legal expense under the 
item of going value. 

[10] Mr. Player could give no definite figure on costs of 
franchise and there is no evidence of any franchise costs as 
incurred by the company. Any franchise costs other than those 
actually spent must be disallowed. The Missouri Public Service 
Commission Law provides that this Commission shall have no 
power to authorize the capitalization of a franchise “in excess 
of the amount (exclusive of any tax or annual charge) actually 


paid to the state or any political subdivision thereof as the con- 


sideration for the grant of such franchise or right.”” The Com- 
mission cannot accept franchise costs unless definite proof there- 
of is made. 

[11] The company’s engineer also erred in including cost of 
attaching business and training employees. These costs are 
universally recognized and treated as a part of operating 
expenses. 

The classification of accounts adopted by this Commission 
P.U.R.1928D. 
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under General Order No. 16 provides the following shall be 
charged to operating expenses: ' 

“Acct. 627. Operator’s Schooling. 

‘This account should include the expenses of training new 
operators, whether a school is maintained or not, including wages 
paid them for which no service is rendered, the salaries and ex- 
penses of instructors, and supplies furnished to schools for 
operators.’ 

“Acct. 641. Promotion Expense. 

‘This account should include the pay and expenses of em- 
ployees and the cost of demonstrations, advertising, and canvass- 
ing designed to promote the extension of the Company’s busi- 
ness. . . 

Expenses under the above accounts are now being charged 
to operation and it would be a duplication of charges against the 
consumer to capitalize such charges. These items will, there- 
fore, be excluded as a basis for calculating going value. 

[12] In view of the foregoing and all the evidence herein, it 
appears that $20,000 constitutes a just and reasonable allowance 
for going value in this property. 

Summarizing our specific findings upon the various elements 
of the company’s property, we have the following: 


Property devoted to public service: 
Original cost exclusive of land, material and supplies and work- 


ME EE voccrnksceieGh nce Cee weanenoanes Ota nsaa Du em as $228,494 
Cost of reproduction exclusive of land, material and supplies 
NE TROT CIMINO is. 6.6. 0:0.5.6 6:5.0:0:5'5 w65 00 0sineicnsaseerroesues 281,495 
Cost of reproduction exclusive of land, material and supplies, 
and working capital, less accrued depreciation ............. 211,120 
Market value of land and right-of-way ...........ee.seeeeeees 7,880 
Material and supplies ....... oeceesens betes escnsdocesecneess 7,586 
Cash working capital .....ccccccccccccccccccescccvccccccccs 6,500 
GN TONS eo ccssccvassetouses Pe Ree rere reer rT * 20,600 
Property not devoted to public service ........e.eeeeeeeeeeeee 10,000 


In view of the foregoing and after a careful consideration 
and examination of all the evidence herein, we find the present 
fair value of the property of the Capital City Telephone Com- 
pany, including all elements of value, tangible and intangible, 
as of July 31, 1927, to be as follows: 


Property devoted to public service ....... (Maisie rdeewanes «+. $253,000 
Property not devoted to public service ........++..++eeeee coosee §€=690008 
Total—All property ..... OTTO TTT TTT TT CT Tee $263,000 


P.U.R.1928D. 
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An order will issue in accordance with the foregoing. [Order 
omitted. ] 


Brown, Chairman, Ing and Calfee, Commissioners, concur ; 
Porter, Commissioner, dissents in separate report; Hutchison, 
Commissioner, absent. 


Porter, Commissioner, dissenting: I cannot accept the find- 
ings in the majority report because of the manner in which de- 
preciation is treated. The majority report [printed herewith ] 
in this application of the Capital City Telephone Company, 
hereinafter called the Company, reads as follows: 

“The testimony of Mr. Towles relative to depreciation shows 
that Commission’s engineers’ estimate is based on what is known 
as the straight-line theory modified and supplemented by a care- 
ful study of this particular property, including a detailed in- 
spection of all the physical property, information obtained from 
records and employees relative to the length of time certain 
classes of property have previously lasted, and consideration of 
obsolescence and inadequacy. 

“Mr. Player, in estimating the amount of depreciation, or 
deterioration, as he terms it, used the method of observed de- 
terioration. Representative sections of the city were selected 
for study. Overhead wire and cable were inspected by the use 
of field glasses. Age of the items of property and inadequacy 
were not considered and no attempt made to determine same. 

“Mr. Player further testified that said condition per cent 
(as determined by him) was determined wholly by observation 
and that age, expected life, inadequacy or obsolescence were not 


considered in the least and no attempt made to determine any. 


of these conditions. 

“The Commission’s engineers in arriving at their deprecia- 
tion used the so-called straight-line method, modified and based, 
however, on a complete and detailed inspection of all the prop- 
erty; the tabulation of the date of purchase of all construction 
materials covered by the records of the Company; analysis of 
records showing the removal of various items of plant; talking 
with employees of the Company; apparent inadequacy and ob- 


solescence. 
P.U.R.1928D. 
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“Mr. W. J. Manion, general inventory and cost engineer for 
the Southwestern Bell Telephone Company at St. Louis, Mis- 
souri, testified that the largest factor in determining the life 
of telephone equipment is growth of the property and that in- 
adequacy is the result of growth. 

“‘A value cannot be placed on such items of property that will 
be a fair value and not without a consideration of inadequacy 
and obsolescence where same is found to exist with its added 
cost of operation and reduced efficiency in the service rendered.” 
(Italics my own). 

For the purpose of illustration, I have selected two items from 
the summary of appraisals contained in the report and added 
thereto condition per cent or depreciation as shown thereby: 


. Reproduction Cost Per Cent 
Acct ar ee ge Less Depreciation. Condition. 
r Reese, ieee Com’s. Co’s. Com’s. Co’s. 
tts ae Engrs. Engrs. Engrs. Engrs. 


212 Structures $14,367 $14,367 $4,736 $10,488 32.9% 73.0% 
231 Station 
apparatus 51,917 56,584 29,105 51,265 56.0% 90.6% 


II. 


The reproduction costs of the two appraisals, as found after 
the adjustment of certain items, did not vary to a very great 
extent. The principal difference is found in amounts set up as 
the depreciation or deterioration in the depreciable items of the 
plant. Said amounts were arrived at by the adoption of dif- 
ferent methods and it is with method used by the Commission’s 
engineers that I find myself unable to agree. 

The courts have said that we must consider depreciation. One 
of the latest decisions of the United States Supreme Court reads 
as follows: “And, as indicated by the report of the Commission, 
it is true that if the tendency or trend of prices is not definitely 
upward or downward and it does not appear probable that there 
will be a substantial change of prices, then the present value of 
land plus the present cost of constructing the plant, less depre- 
ciation, if any, is a fair measure of the value of the physical 
elements of the property.” (Italics my own.) McCardle v. 
Indianapolis Water Co, 272 U. S. 400, 71 L. ed. 154, P.U.R. 
1927A, 15, 24, 47 Sup. Ct. Rep. 144. 

P.U.R.1928D. 
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There has been no uniformity of practice for deducting de 
preciation in arriving at a rate base. Neither has there been a 
clear definition given of nor any agreement reached as to what 
factors are to be considered in arriving at the amount to be de- 
ducted. Valuation decisions are full of loose language in regard 
to this element and it would take too long to enter into a general 
discussion in this report. 

The so-called “straight-line” method of depreciation is almost 
entirely theoretical and is generally discredited. Maintenance, 
improvement in the arts, management, and other factors enter 
to such an extent that it is ‘mpossible to say whether any given 
item in a plant will be in service five, ten, or more years after 
the date of inquiry. In the present valuation this method has 
been modified by consideration of inadequacy and obsolescence, 
two variable factors which it is almost impossible to forecast 
with any degree of accuracy. There is no testimony to the effect 
that the present plant is inadequate to serve the present needs 
of Jefferson City but on the contrary the evidence in this case 
and the records of the Commission indicate that this Company 
is giving adequate and satisfactory service. 

As examples of the manner in which inadequacy and ob- 
solescence entered into the calculations of the Commission’s engi- 
neers in arriving at the depreciated condition of the plant, I 
have selected the two items of plant account shown above. The 
account titled “Structures” consists almost entirely of one two 
story brick building which houses the general offices and the 
exchange. Inadequacy and obsolescence must have been con- 
sidered very heavily here for if the depreciation were based on 
physical condition alone we would have a building in 32.9 per 
cent condition and said building should be condemned. In con- 
trast to these figures, the Company’s engineer found the build- 
ing in 73 per cent condition. The second item, “Station Ap- 
paratus,” includes the telephone instruments and boxes which 
are found at the residences or places of business of the sub- 
scribers. Here obsolescence has been given great weight and the 
Commission’s engineers’ figures show 56.0 per cent condition 
as contrasted to the 90.6 per cent of the Company’s engineer. 


As stated above, the records show that this Company is giving 
|P.U.R.1928D. 
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adequate and satisfactory service and this would not be possible 
if the physical condition of the telephone instruments were only 
56 per cent. There were other items which could be shown, but 
these were the outstanding ones which, in my opinion, prove 
that obsolescence and inadequacy were given undue weight by 
the Commission’s engineers. 


III. 


The Commission may require under § 10512, R. S. Missouri, 
1919, that a public utility shall carry a proper and adequate 
depreciation account and that it may from time to time, ascer- 
tain and determine and by order fix the proper and adequate 
rates of depreciation of the several classes of property of such 
publie utility. Pursuant to this, the Commission has prescribed 
uniform accounting rules and has required that the utilities of 
the state shall set aside and maintain an adequate reserve to the 
end that property which has come to the end of its service life 
may be replaced, and that the service which the utility renders 
to the community it serves may be continuous and satisfactory. 
The amount to be set aside must be earned over and above the 
amount necessary for operating expenses and a reasonable re- 
turn on the fair value of the property, and it is, therefore, reflect- 
ed in the rates charged to the present consumers. “The com- 
pany is not bound to see its property gradually waste, without 
making provision out of earnings for its replacement. It is 
entitled to see that from earnings the value of the property in- 
vested is kept unimpaired. It is not only the right of the com- 
pany to make such a provision, but it is its duty to its bond and 
stockholders, and, in the case of a public service corporation, at 
least, its plain duty to the public.” Knoxville v. Knoxville 
Water Company, 212 U. S. 1, 14, 53 L. ed. 371, 29 Sup. Ct. 
Rep. 148. 

If the Commission, in arriving at a fair value of a utility 
property, considers inadequacy and obsolescence, then it must, 
in all equity and fair regulation, consider these factors in pre- 
scribing the amount to be set aside in the depreciation reserve 
and it must establish rates for the present subscriber sufficient 


in amount to pay operating expenses, a reasonable return on the 
P.U.R.1928D. 
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fair value of the property, and an amount sufficient to reim- 
burse the utility for the accruing depreciation above described. 
In my opinion this is placing an undue burden upon the present 
subscriber. It enables the utilities to rightfully establish a 
depreciation reserve far in excess of any visible needs. 

“Changes on account of obsolescence or inadequacy are never 
made unless there is a clear saving by reason of the change, or 
unless the business has grown more rapidly than was anticipated, 
or unless the growth and development of the community war- 
rants a complete change of plant to allow for this development. 

In either case the burden ought not to be placed on the owner 
of the property, nor yet on past consumers. The consumers of 
the product of the new and more economical unit are the ones 
who should carry the cost of progress. They should not derive 
a benefit from excessive rates charged to consumers in early 
years, the excess charge being based on the assumption that the 
change might take place. 

No deduction from value on purely conjectural grounds should 
be considered. If a property has obsolete equipment or equip- 
ment that is not wholly up to date, it seems fair to assume either 
that sound business policy will dictate its replacement by a more 
economical unit, in which case the question of obsolescence is 
one for future operating expenses, or that the economies to be 
affected are not enough to justify the supersession. If this latter 
be the case the presumption is that the unit will continue to 
serve until worn out in service and replaced in the ordinary 
course of maintenance.” 

The above paragraphs are selected from the chapter on Obso- 
lescence in the Depreciation of Public Utility Properties by H. 
E. Riggs, A. B., C. E. Because of their clarity in expressing 
my views, I have quoted them and adopted them for my own. 

The Courts, in considering this kind of depreciation, has used 
the following language: 

“The other kind of depreciation is the result of changes at- 
tributable to the inadequacy of the existing property to meet the 
demands of the future. . . . Abandonments occasioned by 


changes of this character are, therefore, chargeable to future 
P.U.R.1928D. 
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earnings. . . .” Kansas City S. R. Co. v. United States, 
231 U. S. 423, 1. ¢. 451, 2, 58 L. ed. 296, 34 Sup. Ct. Rep. 125. 

“The depreciation to be taken into account in ascertaining 
the rate base is that diminution in the value of the property 
involved which takes place in the physical thing, and is ascer- 
tained by a physical inspection of it . . . not the future de 
preciation which inevitably comes about by wear, tear, obsoles- 
cence, and the like. The ascertainment of the amounts necessary 
for the latter purpose sheds no light on the present value of the 
properties of the companies for the purpose of present rate mak- 
ing.” United States District Court in Pacific Teleph. & Teleg. 
Co. v. Whitcomb, 12 F. (2d) 279, P.U.R.1926D, 815, 1. «. 
824, 5. 

The Renewal and Replacement of Gas Property: 

“Tn other words, in order to keep abreast of improvements, in 
the art of making and distributing gas when, and as it becomes 
economically advantageous to do so, and to meet the growing de- 
mand of the public for service more adequately and economically 
than would be possible through merely making additions and ex- 
tensions to existing plant and eqiupment, larger, or better, and 
more economical and efficient units of plant and equipment are 
from time to time installed, to take the place of units which are 
still operating as efficiently as when first installed. The loss due 
to such supersession cannot properly be said to have accrued dur- 
ing the period the superseded unit was in service. It occurred 
when supersession took place. It became a proper charge against 
the economies to be realized therefrom. It furnished no basis for 
the imposition of an additional charge against the user of the 
superseded unit during the period of its useful service, over and 
above the higher cost of operating it. Such a charge could not 
be justified, either on the ground that the unit was losing poten- 
tial life, or that the capital invested in it was being consumed, 
because neither is true.”” Special Master Gilbert’s Report, New 
York & Queens Gas Co. v: Newton, 269 Fed. 277, P.U.R.19214, 
530. 

IV. 

In arriving at a value, I have modified the depreciation for 
the various items as found by the Commission’s engineers in the 
P.U.R.1928D. 
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light of the findings of Mr. Player, engineer for the Company. 
I have likewise increased slightly the going value given in the 
Commission’s report. A summation of what I believe more 
nearly represents the fair value of this plant follows: 


Property devoted to public service: 
Original cost exclusive of land, materials and supplies and work- 


RR errr err rer rer $228,494 
Cost of reproduction exclusive of land, material and supplies and 
ED cid cduesicsnducd ness ber.oned MS wss ch aeK ROR 281,495 
Cost of reproduction exclusive of land. material and supplies and 
working capital, less accrued depreciation ..............0-+- 228,574 
Market value of land and right-of-way ...........se.seeeeeees 7,880 
EE SE DUNO iin 0 caw och aden eden deeeteeseesesebesees 7,586 
CO TO GENTE ca cdd ccc cecscceceeenscesscrsessnenecess 6,500 
Going value ......... WOTTTITT IT TTI TTT TTL TTT TTT 25,000 
Property not devoted to public service ............ccccescseeces 10,000 


In view of the foregoing, I am of the opinion that value of 
the property, devoted to public service, of the Capital City Tele- 
phone Company of Jefferson City, Missouri, as of date July 
31, 1927, is not less than the sum of $275,000. 
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RE GREYHOUND LINES, INCORPORATED et al. 
[Case No. 5752.] 


Rates — Effect of competition — Automobiles. 

Two licensed bus lines suffering losses from unlicensed competi- 
tion at cut rates were temporarily permitted to reduce rates in order 
to cope with such rivals pending the outcome of injunctive proceed- 
ings in the law: courts to restrain the latter from operating over the 
highways. 


(June 4, 1928.] 


AppiicaTion of two motor carriers for permission to reduce 
rates temporarily; granted. 


) 


By the Commission: On March 8, 1928 the Greyhound 
Lines, Inc., and the YellowaY of Missouri, Inc., filed with this 
Commission a joint application for temporary reduction of fares 


between all points on their route on State Route U. S. No. 40 
P.U.R.1928D. 
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where the present one-way fare exceeds five dollars. The ap- 
plication alleges that the applicants were granted a certificate of 
convenience and necessity to operate motor busses as common 
carriers of passengers over State Route U. S. No. 40 between St. 
Louis and Kansas City, Missouri, and intermediate points, in the 
month of October, 1927. Applicants further state that they have 
at all times been operating in good faith rendering dependable 
and satisfactory motor bus service on said state highway in ac- 
cordance with the terms of said certificate of convenience and 
necessity and in accordance with the rates of fare on file with this 
Commission ; that the fare between St. Louis and Kansas City is 
$7 for a one-way trip and $12.50 for a round trip between said 
cities. Applicants further state that since said certificates of 
convenience and necessity were granted and said rates of fare 
were approved by the Commission, numerous unlicensed, illegal, 
and irresponsible motor bus carriers have continued operating 
motor busses and are now operating between St. Louis and 
Kansas City, Missouri, on a maximum fare of $4.50 for a one- 
way ticket; that at least three different motor bus operators, all 
of whom have been denied certificates of public convenience and 
necessity by this Commission, are now operating illegally on 
said route on a maximum fare of $4.50 in direct competition 
with and to the great detriment of the applicants. 

Applicants further allege that because of said illegal opera- 
tions of the said unlicensed carriers, applicants have lost the 
major portion of the through passenger business between St. 
Louis and Kansas City, Missouri, and have been and are now 
unable to secure sufficient passenger business between said points 
to meet the cost of operating their busses; that applicants are 
informed and believe that said unlicensed operators intend to con- 
tinue their illegal operations over said route at the said fare of 
$4.50 for the purpose of injuring and destroying the motor bus 
business of the applicant; that unless the applicants are given 
permission to meet said maximum fare with a rate at or near 
the rate charged by said unlicensed operators, applicants will 
be compelled to continue to operate their busses at a loss, which 
if continued for an indefinite period, the motor operations of 


applicants will be seriously interfered with and the services of 
P.U.R.1928D. 50 
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the applicants seriously crippled and injured so as to result in 
great detriment to the traveling public. 

Applicants state that said illegal and unlicensed bus operators 
are now enjoying an extensive patronage at the hands of former 
customers of the applicants and will continue to do so until 
restrained by legal action instituted in the courts; that certain 
legal actions instituted for the purpose of determining the rights 
of said unlicensed operators to operate over said highway, are 
now pending in the courts but that the final decision of said 
actions cannot possibly be had before the expiration of at least 
ninety days, and that applicants cannot continue to successfully 
ond efficiently operate their motor busses on said highway for 
said period in competition with said unlicensed carriers without 
great loss and damage to the applicants and great detriment to 
the traveling public. 

Applicants, therefore, pray the Commission to grant them 
permission to inaugurate on all of their busses a temporary one- 
way reduced fare of $5 between any and all points on said high- 
way where the fare now exceeds five dollars and a round trip 
fare of $9.50 between any and all points where the present one- 
way fare exceeds five dollars. Said temporary rates to continue 
in force for a period to October 1, 1928 or until the same are 
cancelled by an order of the Commission in accordance with the 
reduced tariff sheet filed with the Commission. 

Protest to the application herein was filed by the Missouri 
Pacific Railroad Company on the ground that if the temporary 
reduction in fare sought by the applicants should be granted by 
the Commission, it will reopen the bus rate war of 1927 between 
said cities and result only in taking additional passengers away 
from protestants and other steam carriers between said terminal 
cities; that the bus war of 1927 resulted disastrously to pro- 
testants ; that the revenues of protestants in the state of Missouri 
was decreased thereby and that the reduction of fares as prayed 
for by the applicants will only result in further reductions in 
fares by the unlicensed carriers, which in the end will result 
in a repetition of conditions that existed between St. Louis and 
Kansas City in 1927 in connection with passenger fares. 

Protest was also filed by the Wabash Railway Company, this 
P.U.R.1928D. 
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protestant basing its protest on the reasons and evidence offered 
at the original hearing on the applicant’s petition for certificate 
of public convenience and necessity, and concurs in the protest 
filed herein by the Missouri Pacific Railroad Company. 

This case was heard by a member of the Commission at the 
Commission’s hearing room at Jefferson City, Missouri, on April 
&, 1928. 


II. 


Mr. A. F. Baldus, secretary of the Greyhound Lines, Inc., 
stated that applicants desire a reduction of the one-way fare to 
#5 between all stations where said fare is now more than five 
dollars, and that the first station affected going west from St. 
Louis would be Ridge Prairie and the first station affected go- 
ing east from Kansas City would be Williamsburg. 

Mr. Baldus stated that said proposed reduction in rates is 
desired because the competing unlicensed motor carriers between 
St. Louis and Kansas City, Missouri, are offering the same serv- 
ice offered by the applicants and are charging a one-way fare of 
$4.50; said unlicensed motor bus operators being the Chicago- 
Detroit Motor Bus Company, better known as the Ni-Sun Lines, 
the Midwest Transit Company, and the American Motor Stages, 
all of which said operators have been denied authority by this 
Commission to operate as intrastate motor carriers over said 
route. 

Mr. Baldus further stated that since October, 1927, there has 
been a reduction in the receipts and number of passengers car- 
ried over said route by applicants which is directly chargeable 
to the $4.50 fare of said unlicensed motor bus operators. Testi- 
mony on behalf of the applicants also shows that according to a 
check made of the traffic of the applicants as compared with that 
of the unlicensed operators, the unlicensed operators are carry- 
ing passengers to practically full capacity, but that applicant’s 
busses are operating with a very light passenger service. 

Mr. Baldus stated, in substance, that the operations of the 
applicants now, and for several months past, have been at a loss, 
and the reduction in fare is sought by them solely for the pur- 
pose of enabling them to operate without a loss, or if there must 
P.U.R.1928D. 
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be a loss, at a less loss than they have been sustaining. Mr. 
Baldus expressed the opinion that if the applicants are per- 
mitted to reduce the fare as requested, any additional passenger 
business that may be secured by them will not be business that 
could be secured by the railroad companies, but will be business 
that would otherwise go to the unlicensed bus operators. This 
reduction, Mr. Baldus stated, is sought for a temporary period 
only or until such time as the right of the unlicensed operators 
to continue in business can be settled in the courts. 

Mr. H. G. Currie, vice-president of the Yelloway of Missouri, 
Inec., testified that since said company was granted a certificate 
of convenience and necessity by this Commission and a rate of 
$7 for the one-way trip between St. Louis and Kansas City, had 
been established, it has had a decrease in the income of the com- 
pany per bus mile; that prior to the establishment of the $7 rate, 
the income of said company per bus mile was about 35 cents, 
and since that time it has been from 16 to 18 cents per bus mile. 
He also stated that the cost of operating said company’s busses 
is 25 cents or 26 cents per bus mile. The witness further stated 
that according to his opinion the establishment of the temporary 
rates as requested will increase the income. 

Mr. H. H. Butler, special representative of the Missouri 
Pacifie Railroad Company, stated that what was known as the 
bus rate war of 1927 had a very serious effect on the revenue of 
the Missouri Pacific Railroad Company, in that it took away 
the long haul passenger business of said company in the state 
of Missouri between St. Louis and Kansas City. Mr. Butler 
expressed the opinion that if the licensed bus lines should be 
authorized to establish the proposed fare, the unlicensed bus 
lines would immediately reduce their fares so as to hold the busi- 
ness that they now have. He stated that the Missouri Pacific 
Railroad Company had sustained losses in revenue and pas- 
sengers due to the operation of automobiles and busses, and that 
what the railroads are afraid of is that if the licensed carriers 
claim that they can operate at a profit between St. Louis and 
Kansas City on the basis of $5 for the one-way fare, such rate 
of fare will remain, even if the decision of the courts finally 


puts the unauthorized carriers off the road. 
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Mr. L. H. Blatterman, general passenger agent of the Wabash 
Railway Company, stated that there had been a decrease in 
revenue and passengers of said company, due to the operation 
of motor busses and automobiles and filed with the Commission 
statements giving the decreases in detail. He stated, for in- 
stance, that between St. Louis and Kansas City, the decrease in 
revenue in 1927 was in round numbers $361,000, that in the 
month of January, 1928 as against January 1927, there was a 
cecrease of $17,000. He expressed the opinion that the effect 
of granting the request of the applicants would result in taking 
more business away from the railroads. 


III. 


From all the evidence in this case, there can be no doubt that 
the applicants are operating at a loss and that said loss is due 
to the operation of unlicensed and illegal motor bus operators. 
The Commission is impressed with the unfortunate situation of 
the applicants, and is of the opinion that they are now, and have 
since receiving authority to operate as motor carriers, been try- 
ing to obey the laws of the state of Missouri and the rules of 
this Commission; that during said time they have been operat- 
ing with sparsely filled motor busses and that their operating 
conditions are apparently getting worse. On the other hand, 
however, the unlicensed and illegal operators have been operating 
with full busses and supposedly at a profit. In other words, the 
applicants are suffering in a financial way while operating under 
the laws of the state of Missouri, and the unlicensed operators 
are reaping a splendid financial harvest while defying the law. 

There are now pending in the courts of the state suits against 
two of said unlicensed motor bus operators which, when finally 
passed upon, will determine their right to further continue their 
motor bus operations. An injunction has already been sustained 
against one of said operators and the Commission has been in- 
tormed by it that it no longer operates as a motor carrier in this 
state. 

The Commission does not believe that if the applicants should 
be authorized to put in force the proposed rates, it would result 


in taking passengers from the railroads in any material degree, 
P.U.R.1928D. 
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if at all, but that the passengers who now patronize the unlicensed 
earrier with his $4.50 fare will not pay the higher fare of the 
railroad company, but may possibly patronize the licensed bus 
operator with a $5 fare. 

After a careful consideration of all the facts developed in this 
case, the Commission is of the opinion that the prayer of the 
applicants should be granted and that they should be permitted 
to put in force the proposed rates of fare for a temporary period 
of sixty days or until the further order of this Commission. 


Brown, Chairman, Ing, Calfee, Porter, Commissioners, con- 
eur; Hutchison, Commissioner, absent. 





NEBRASKA STATE RAILWAY COMMISSION. 


RE SUMMERFIELD MUTUAL TELEPHONE COM- 
PANY. 
[Application No. 7216.] 


Commissions — Co-ordination with neighboring Commission — Tele- 
phones. 

A nominal increase was granted to a telephone company having 
subscribers to the same exchange in a neighboring state, where the 
neighboring State Commission had carefully investigated the facts 
and found the rate reasonable, and where the subscribers in the 
latter state were located nearer the exchange. 


[May 4, 1928.] 


AppricaTion of a telephone company for increased rates for 
service; granted. 


By the Commission: The applicant, the Summerfield Mu- 
tual Telephone Company, has its principal place of business at 
Summerfield, Kansas, a town located on the state line between 
Kansas and Nebraska. Ninety-five persons residing in Nebras- 
ka are subscribers. Application is now before this Commission 
asking authority to publish increased rates affecting subscribers 
residing in this state. 

The applicant alleges that it has heretofore filed an applica- 
tion with the Public Service Commission of Kansas, asking au- 
P.U.R.1928D. 
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thority to publish increased rates for its Kansas subscribers, 
affecting the same classes of service as contained in the applica- 
tion now pending before the Nebraska Commission. On March 
9, 1928, the Kansas Commission held a hearing on the applica- 
tion of the Summerfield Company, at which time a thorough in- 
vestigation was carried on. The following order was entered: 


“Before the Public Service Commission of the State of Kansas. 


In the matter of the application of the Summerfield Mutual 
Telephone Company permission to make certain changes in 
rates for telephone service at Summerfield, Kansas. 


Docket No. 9720. 
ORDER. 


“On the 9th day of March, 1928, the above entitled matter 
came on regularly for hearing before the Commission at Sum- 
merfield, Kansas, Commissioner Dalton sitting; and after taking 
the testimony the matter was taken under advisement. 

“And now on this 12th day of March, 1928, the said matter 
comes on for final determination; and the Commission having 
given due consideration to said application and the testimony 
introduced thereunder, and being fully advised in the premises, 
finds that the applicant’s present schedule of rates does not pro- 
vide revenue sufficient to pay proper maintenance and operating 
expenses, taxes, and a reasonable sum for depreciation and inter- 
est; and that, therefore, the said rates are unreasonable and un- 
lawful; that the rates asked to be approved in said application 
are just and reasonably compensatory, and that, therefore, the 
same should be granted as hereinafter provided. 

“Tt is therefore by the Commission ordered that the Summer- 
field Mutual Telephone Company be, and is hereby, authorized 
and permitted to file an amended schedule of rates providing 
charges for the various classes of service furnished by it and 
thru its exchanges at Summerfield, Kansas; and to publish, col- 
lect, and demand the same, as hereinafter provided, to-wit: 

“Individual line city residence telephone $1.25 per month. 

Rural party line telephone, all equipment owned and main- 


tained by the company, $1.25 per month. 
P.U.R.1928D. 
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Rates for all other classes of service now being charged at 
said exchange to remain in full force and effect. 

By the Commission it is so ordered.” 

This order was duly signed by the members and attested by 
the secretary of the Kansas Commission. 

Inasmuch as the rate application of the Summerfield Com- 
pany when pending before the Kansas Commission received very 
careful attention, this Commission does not deem it necessary 
that a hearing be held on the application which is now before it. 

It is apparent that the subscribers in Nebraska should pay no 
lesser rate than the subscribers in Kansas, located nearer the 
exchange. We find that the matter has been carefully investigat- 
ed by the Kansas Commission, hearing having been held as above 
set forth. Under these circumstances, realizing that there should 
be unanimity of action between the two Commissions with respect 
to rates paid by subscribers of the same exchange for the same 
service, the Nebraska Commission acquiesces in the findings and 
order of the Kansas Commission, and is of the opinion that the 
company should apply the same rates to the Nebraska subscrib- 
ers as to the Kansas subscribers. The increase, which is a very 
nominal one, will be granted as prayed. 

The present and proposed rates are as follows: 


Present Proposed 


RE DED icctccecadscsectccvecis éecteedesnse SE $1.25 
BE TED: 6 én + inne 66enn 09sec dbesetenseuasaecs 75 
Rural multiparty line ...... ee ccccccccces cevccccccces 1.00 1.25 


The rate schedules of the Summerfield Company now on file 
with this body do not contain a rate for extension sets on resi- 
dence service of 75 cents in addition to regular rates. This rate 
will be approved in the order. [Order omitted. ] 





NEBRASKA STATE RAILWAY COMMISSION, 


RE KEARNEY TELEPHONE COMPANY. 
[Application No. 7235.] 


Service — Change to common battery — Telephones. 
1. An adjustment of rates to permit the installation of auto- 
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matic service was allowed to a telephone utility operating in a thriv- 
ing and progressive city having a steady growth, where a number of 
committees, the mayor, and over 80 per cent of the subscribers ap- 
proved such change, p. 794. 

Service — Right to render improved service. 

2. A public utility should be permitted to keep apace of the 
times, and furnish the highest type of service which the development 
of the art makes possible, where it is apparent that the consuming pub- 
lic demand such service and are willing to pay a fair and reasonable 
rate for it, p. 794. 

Return — Percentage allowed — Telephones. 

3. An increase of rates calculated to yield a return of approxi- 
mately six and one-half per cent on the book value of telephone prop- 
erty was held not unreasonable, p. 795. 

Rates — Approval by patrons — Differentials — Telephones. 

4. The relationship between rates for different classes of tele- 
phone service was not disturbed where the proposed schedule had been 
agreed to voluntarily by a large number of the subscribers, p. 796. 

Commissions — Jurisdiction of ‘‘contact charges’’ between companies 
— Telephones. 

5. The Commission has no jurisdiction over private contracts be- 
tween telephone companies providing contact charges for the use of 
pole space, p. 796. 

Rates — Switching charges — Telephones. 

6. An increase for switching of 10 cents a month was held jus- 
tified and not unduly burdensome to telephone subscribers switching 
through an exchange having a general rate increase to provide for 
automatic equipment installation, in view of the improved service re- 
sulting, p. 797. 


[May 8, 1928.] 


Apprication of telephone utility for authority to install auto- 
matic equipment and for increased rates; authority granted and 
rates adjusted. 

Appearances: Warren Pratt, President, Kearney, W. E. 
Johnson, General Manager, Kearney, H. H. Wheeler, Jr., Lin- 
coln, and J. H. Agee, Lincoln, for the applicant; J. N. Day, Gib- 
bon, for the Platte Valley Telephone Company; Barlow Nye, 
City Attorney, for the city of Kearney; B. E. Forbes, Chief 
Engineer, for the Commission; Wallace Thornton, Secretary, for 
the Kearney Chamber of Commerce. 


Curtiss, Commissioner: This action arises upon applica- 
tion of the Kearney Telephone Company for authority to make 
certain changes in its schedule of exchange rates for service at 
P.U.R.1928D. 
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its Kearney exchange. The application further recites the fact 
that the rates proposed are not to become effective until the com- 
pany has placed itself in position to furnish automatic service at 
this exchange. In the furnishing of this service, applicant also 
contemplates the construction of a modern, fire proof telephone 
building in the retail section of Kearney, of architecture in 
keeping with the spirit of the city, and the installation of new 
and modern automatic central office equipment. 

Hearing upon the application was held in the Crystal Room 
of the Fort Kearney Hotel at Kearney, on Thursday, April 26, 
1928. 

[1, 2] The Commission is confronted with two questions in 
reviewing the matter. First, the question arises as to whether 
automatic service is too expensive a service for an exchange the 
size of the Kearney exchange. At the present time there are but 
two cities in Nebraska, viz.: Omaha and Lincoln, receiving auto- 
matic service. It is regarded as a more efficient, speedier, higher 
type service and because of greater investment in equipment, and 
increased maintenance and depreciation charges, requires a high- 
er rate schedule. The answer to the question of whether auto- 
matie service should be provided in Kearney is probably found 
in the attitude of the subscribers who pay the charges, and the 
utility which makes the necessary investment. In the instant 
ease, both the subscriber and the utility are in agreement as to 
its advisability. Exhibit C, among other things, carries endorse- 
ments and approval of the proposed service, signed by the mayor 
of Kearney, the chairman of the industrial committee, the execu- 
tive committee, and the traffic committee of the Kearney Cham- 
ber of Commerce. It also sets forth the names of what is alleged 
to be approximately eighty per cent of all of the subscribers on 
the Kearney exchange. Testimony is to the effect that each of 
these subscribers was personally solicited, was carefully advised 
as to the service which was contemplated and the rate schedule 
which applicant felt would be necessary if the service were to be 
furnished. As further evidence of the fact that the subscribers 
of the Kearney exchange heartily approve of the proposal, it 
might be said that not a single subscriber to exchange service was 
present at the hearing to voice disapproval. Wallace G. Thorn- 
P.U.R.1928D. 








XUM 


RE KEARNEY TELEPH. CO. 795 


ton, secretary of the Kearney Chamber of Commeree, testified to 
the fact that the Kearney Chamber of Commerce as an organiza- 
tion, was enthusiastically behind the project and expressed it as 
his opinion that the citizenry of Kearney were heartily in favor 
of the automatic service at the rate schedule proposed by appli- 
cant. Kearney is a thriving, progressive city and is enjoying a 
splendid growth and development. 

Under these circumstances it is the Commission’s opinion that 
applicant should be permitted to furnish at its Kearney ex- 
change, the higher type of service which the subscribers demand. 
The Commission feels that a public utility should be permitted 
to keep apace of the times, and furnish the highest type of serv- 
ice which the development of the art makes possible, where it is 
apparent that the consuming public demand this service and are 
willing to pay a fair and reasonable rate for same. 

The Commission still has the further obligation of determining 
what is a fair and reasonable rate for the service proposed. Ap- 
plicant requests a schedule of rates as follows: [Schedule 
omitted. ] 

The above rates for supplementary service are the same as 
rates now collected for such service, and do not require further 
Commission authorization. 

[3] It alleges the book value of plant and equipment as of 
December 31, 1927, plus the estimated cost of net additions and 
betterments necessary to make the exchange automatic, to be 
$354,530.52. Cross examination developed the fact that this 
figure was the result of an appraisal of the properties made by 
the engineering department of the Commission in 1916, which 
appraisal figure was placed on the company’s books at that time 
and additions and betterments subsequent thereto, added. It 
also includes estimated net additions necessary as the result of 
change from the present system, to automatic service, of $119,- 
595. Included in this item of estimated net additions is the cost 
of the new building to be constructed, in amount of $40,000 and 
central office telephone equipment in amount of $41,562. It does 
not seem necessary to make a definite finding at this time as to 
the fair value of the properties upon which applicant might be 


entitled to earn. A careful review of the company’s earnings 
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would indicate that revenue which may be available for a fair 
return will not be in amount sufficient to make such fair return 
in excess of what the company is legally entitled to. The pro- 
posed schedule of rates inclusive of toll service revenue and other 
miscellaneous items, produces total annual telephone operating 
revenue in amount of $85,112.30. The company estimates total 
annual telephone expense after the change to automatic service 
has been made, in amount of $62,067.84. This produces total 
telephone earnings available for dividends in amount of $23,- 
044.46. If the company’s estimates of expenses are correct and 
if the book value of its plant and equipment in amount of 
$354,000 plus is taken, the company would earn approximately 
six and a half per cent on its investment. This is not in excess 
of fair return commonly authorized by the courts. It was stated 
that if reproduction new figures were used, the value of the prop- 
erties would be materially increased above the figure which the 
company presents, with a consequent reduction in the percentage 
return on the fair value of the properties. 

[4] The Commission might ordinarily provide a slightly dif- 
ferent relationship between rates for the different classes of 
service, the schedule to produce approximately the same gross 
revenue. However, since the schedule proposed has been agreed 
to voluntarily by a large majority of the subscribers, and since 
the revenue produced therefrom is necessary, it will not be dis- 
turbed. 

[5] Protest was presented by J. N. Day, who appeared for 
certain subscribers of the Platte Valley Telephone Company, a 
farm line company receiving switching service from applicant. 
Applicant’s proposed schedule involves an increase of 10 cents 
per month to switching subscribers, raising the rate from 50 
cents to 60 cents per month. The protest refers in part to 
a “contact charge” which the Platte Company now pay to the 
Kearney Company for use of its poles and alleges that this ex- 
pense, coupled with the switching charge which they are now pay- 
ing, is full payment for all services rendered by applicant to the 
Platte Valley Company. The Commission has repeatedly held 
that it has no jurisidction over private contracts between com- 


panies, providing charges for the use of pole space. Accordingly, 
P.U.R.1928D. 
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the question of whether or not the charge which the Platte Com- 
pany is now paying to the Kearney Company for this service, 
is outside the Commission’s jurisdiction. 

[6] There seems to be justification for the slightly increased 
switching rate which is requested. The additional investment 
involved cannot be divorced from switching service. The switch- 
ing subscriber will also profit from the more efficient, speedier 
service which will result. It is not felt that an additional charge 
of 10 cents a month to the switched subscriber, will be highly 
burdensome. 

Having in mind the fact that applicant is willing to make the 
investment necessary to provide automatic service at its Kearney 
exchange, that the subscribers at this exchange are unanimously 
in favor of the proposed change and willing to pay a fair and 
reasonable rate, and after careful investigation of the company’s 
revenue requirements after the exchange has been changed to 
provide automatic service, it is the opinion of the Commission 
that applicant should be authorized to provide such automatic 
service, under the schedule of rates as proposed, the same being 
found fair and reasonable. 





NEW JERSEY BOARD OF PUBLIC UTILITY COMMISSIONERS. 


JOHN D. MINER 


v. 
JERSEY CENTRAL POWER & LIGHT COMPANY. 


Payment — Previous bad record of consumer — Discontinuance. 
1. Discontinuance of service for failure to make prompt payment 
was held not unreasonable when the previous record of the consumer 
for payment was very poor, p. 798. 
Rates — Gas — Meter inaccuracy. 
2. A deduction was made from the amount due from a gas con- 
sumer for services rendered in order to reflect the proportionate in- 
accuracy of his meter as found by a test check, p. 798. 


[July 5, 1928.] 
Comptarnt of gas consumer against discontinuance of service ; 


dismissed. 
P.U.R.1928D. 
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Appearance: Harris B. Stephenson, for the Jersey Central 
Power & Light Company. 


By the Board: Mr. Miner complained, informally, to the 
Board alleging an overcharge for gas by the Jersey Central Pow- 
er & Light Company, stating that the company has discontinued 
service at his residence in Spring Lake. The complaint was 
referred to an inspector of the Board, who took the matter up 
with the company, requesting that service be restored pending 
investigation. The company, however, expressed itself as being 
unwilling to restore the service and Mr. Miner was advised that 
his complaint would be heard by the Board. 

A gas meter was installed at the premises—No. 424 Mercer 
avenue, Spring Lake on June 3, 1925, and removed for test at 
the request of Mr. Miner on November 12, 1927. The meter 
was tested by an employee of the company, using a Standard 
meter prover which had been tested and sealed by the Board’s 
inspectors. The test proved the meter to be 3.95 per cent fast. 

[1, 2] Mr. H. B. Stephenson, division manager of the com- 
pany, testified that Mr. Miner has been a customer of the com- 
pany for at least ten years and the company’s records since 1923 
show that the company has experienced considerable difficulty in 
collecting bills rendered the complainant. On May 21, 1927, 
the service was discontinued on account of nonpayment of a bill 
amounting to $59.16. 

Mr. Stephenson also testified that on October 6, 1927, Mr. 
Miner sent the company his check for $47 in payment of three 
months’ gas bills, that the check was returned by the bank with 
a protest fee of $1.50. Mr. Miner sent a second check to cover 
on October 19, which paid for gas service up to May, 1927. ‘At 
the present time, amount outstanding to December 1927, when 
last meter reading was taken, is $40.65. Mr. Stephenson further 
testified that he sent complainant a written notice stating that 
unless these bills were paid, service would be discontinued. Not 
receiving a reply, the service was again discontinued by cutting 
the service pipe at the curb line. The company offered in evi- 
dence copies of letters mailed to Mr. Miner, requesting payment 
of hs rendered, also the envelope in which a registered letter 
P.U.R.1928D. 
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was sent and returned by the post office department, marked 
“Refused.” 

Investigation of this complaint by the Board’s inspector in- 
dicates that the meter readings were taken correctly, so that the 
total amount of gas used, as indicated by the meter readings, 
appears to be correct. A test of the meter, however, proved it 
3.95 per cent fast and the company should make the customary 
allowance to cover this inaccuracy, which in this case amounts 
to $6.30. The complainant in this matter, though notified of 
the time and place of hearing did not avail himself of oppor- 
tunity to be heard. From the uncontroverted testimony submit- 
ted by the company, it appears that its action in discontinuing 
service was not arbitrary or unwarranted. 

There is nothing before the Board which would justify issu- 
ance of an order to resume service and the complaint is hereby 
dismissed. 





NEW JERSEY BOARD OF PUBLIC UTILITY COMMISSIONERS. 


RE PLAINFIELD-UNION WATER COMPANY. 


Return — Operating expenses — Failure to collect bills — Water. 

1. The loss occasioned by the negligence of a company to bill 
and collect large amounts from certain consumers cannot be passed 
on to the company’s other customers and be made the basis of increasing 
their rates, p. 801. 

Return — Operating expenses — Charges accumulating over a period 
of years. 

2. The accumulation of an item of bad debts over a period of 
fifteen years was not permitted to be charged to the operating ex- 
penses of a single year thereby distorting the operation for that 
period and an average amount was ordered to be charged off each 
year instead, p. 801. 

Accounting — Allocation of yearly expense. 

3. A valuation fixed as of a recent year should not be used 
to establish deficits as of previous years, p. 801. 

Rates — Duty of Commission — Formulation of schedule. 

4. It is not the duty of the Board to take initiative in the for- 
mulation or correction of rate schedules where the company itself 
fails to take steps for a basic revision to eliminate further def‘cits, 
p- 802. 

P.U.R.1928D. 
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Return — Dejicit — Failure to revise schedule. 
5. The Board will not regard with approval any deficit which 
may accrue in the future due to the failure of a company to correct 
its basic schedule, p. 802. 


[July 18, 1928.] 


Petition of water company for authority to add a surcharge 
of 10 per cent to current rates collected for service; granted. 

Appearances: Frank Bergen for the petitioner; Whittemore 
& McLean, by S. A. Emerson, for the city of Linden; J. H. Crane 
for the city of Plainfield; Andrew L. McDonough for South 
Plainfield ; Charles Wagner for Union township. 


By the Board: The Plainfield-Union Water Company pro- 
poses to add a surcharge of 10 per cent to its rates in addition to 
the present surcharge of 5 per cent. 

The rates of the company were fixed by the Board May 22, 
1924 (XI N. J. P. U. C. R. 415, P.U.R.1924D, 489). When 
that decision was made, the service rendered by the company was 
insufficient and inadequate, and accordingly the Board ordered 
that 10 per cent should be deducted from the schedule of rates 
in that decision set forth. 

On June 10, 1926, the Board finding that normal service had 
been resumed, ordered that the discount of 10 per cent be dis- 
continued and that the company should thereafter bill its cus- 
tomers the full amount of the schedule prescribed May 22, 1924. 

By decision dated August 26, 1926 (XII N. J. P. U. C. R. 
451, P.U.R.1927A, 122), the Board ascertained that the income 
of the company during the last nine months of 1924 and during 
1925 had been $55,498 below the return intended by the Board 
when it fixed the company’s rates and also that the company had 
expended in the rate case before the Board $35,691, making 
$91,189. The Board then ordered that this sum be recaptured by 
the company by adding a surcharge of 5 per cent to its bills. 
The company was not satisfied by this order as it claimed a right 
to recapture a much larger sum and so it removed the Board’s 
order by certiorari into the supreme court. That court on March 
6, 1928 (— N. J. L. —, P.U.R.19280, 657, 140 Atl. 785), gave 


judgment affirming the order of the Board in all things (6 N. J. 
P.U.R.1928D. 
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Mise. R. 267). Of the sum of $91,189, a balance of $37,000 re- 
mained April 30, 1928, still uncollected by the company. 

While this case was pending in the New Jersey supreme court, 
the company filed its bill of complaint in the District Court of 
the United States for the District of New Jersey, alleging that 
the rates prescribed by the Board May 22, 1924 (supra), were 
confiscatory, and praying that the Board might be restrained from 
enforcing them. The District Court made its final decree April 
27, 1928, in favor of the company and directed that an injunction 
* issue pursuant to the prayer of the bill. The Court held that the 
company’s property was worth not less than $4,400,000 as of 
December 31, 1926. From this decree the Board has taken an 
appeal which is now pending before the United States Circuit 
Court of Appeals for the Third Circuit. Application for a stay 
pending the appeal was denied by the District Court. 

[1, 2] At the hearing of the present application of the com- 
pany, it appeared that due to the negligence of the company it 
had failed during 1926 and 1927 and other years to bill its cus- 
tomers for large amounts of water furnished them in accordance 
with the schedule of rates in force. The treasurer of the com- 
pany estimated that the amount which the company so failed to 
charge during 1926 was about $4,000 and during 1927 about the 
same sum. The loss occasioned by this negligence of the com- 
pany cannot be passed on to the Company’s other customers and 
made the basis of increasing their rates. It also appeared that 
the operating expenses of the company had greatly increased, 
especially for 1927. No explanation of this increase was offered. 
In 1927, however, the company charged off as an operating ex- 
pense $12,901 for bad debts, an amount which had accumulated 
over a period of about fifteen years. The inclusion of this entire 
accumulation in 1927 distorts the operations for that year. The 
proper method is to charge off an average amount each year or 
about $1,000 per annum. , 

[3] The company claims as one basis for the surcharge that 
it suffered a deficit below a fair return in 1926 of $86,536 and in 
1927 of $97,710. To obtain these figures, it relates back to these 


years the valuation of $4,400 ~’ fixed by the District Court 
P.U.R.1928D. 
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April 27, 1928. It may well be questioned whether this is a 
proper method. 

If the valuation fixed in 1928 can be used to establish deficits 
in 1926 and 1927, it could with equal propriety be used to estab- 
lish deficits in 1922 and 1923, for example. The valuation found 
by the Board, with additions for subsequent actual capital ex- 
penditures remains the correct guide for determining the suf- 
ficiency of the return for the period prior to the entry of the de- 
cree of the District Court. 

It may also be argued that the remedy by injunction is incon- 
sistent with the administrative remedy of making up a past de- 
ficit by a surcharge. 

The company also presented evidence that its expenses in the 
rate case before the District Court amounted to $77,941. 

Using the company’s figures for income and expense, the fol- 
lowing calculation may be made: 














Gross income from water operations, 1926 .............eeeeee-+- $519,563 
Add discount of 10% deducted for inadequate service ............ 11,116 
Bee OE WE We Ne NE DE bo 0 hn ctbbesdes ceseccesesensds 4,000 
$534,679 

Operating expenses, taxes, depreciation ................ $287,351 
Add on account of bad debts ........... be edene eeees 1,000 288,351 
Net return, exclusive of 5% surcharge ......... sreccesessss SUGG208 
Gross income from water operations, 1927 ......cececeseceeees $577,040 
RGR Gee WEESE GUE DEE BOE BENS ov ccc vcesescesscsescecsecsces 4,000 
$581,040 

Operating expenses, taxes, depreciation ................ $332,787 
Deduct excessive amount®charged for bad debts ........ 11,901 320,886 
Net return, exclusive of 5% surcharge .......seeeeeeee+---- $260,154 


The return for both these years is substantially less than seven 
and one-half per cent of the valuation fixed by the Board, plus 
subsequent additions. It is, of course, greatly under the return 
to which the District Court held the company to be entitled. The 


indications are also that there will be a similar deficit for the 


year 1928 upon either basis of valuation. 

[4,5] The Board does not consider it to be its function to take 
the initiative in the formulation of rate schedules or the corree- 
tion of a schedule claimed to be inadequate, especially when the 
company itself has failed to take any steps to have the basic 


schedule revised so as to eliminate further deficits. Under these 
P.U.R.1928D. 
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circumstances the Board will not regard with approval any deficit 
which may accrue during the year 1928 due to the failure of the 
company to correct its basic schedule. 

Since the company is situated in a rapidly growing district 
with its gross income rapidly increasing, its net income should 
correspondingly increase. Whether or not its net income shall so 
increase depends upon whether the company continues to allow 
its operating expenses to soar. 

It is apparent that the company is entitled, temporarily at 
least, to an increase in income. The proposed surcharge of 10 
per cent should add to the net return about $15,000 quarterly. 
Under all the circumstances this increase does not seem to be un- 
warranted. Whether it should be applied to wiping out the bal- 
ance of the old deficit of $91,189, or to making up the deficit for 
1926 and 1927, or to paying the expenses of the rate case, or as 
an increase in current income, need not be determined until after 
the decision of the appeal from the District Court. When that 
case shall have been decided, the Board upon application by any 
interested party, or on its own motion, will reopen the matter and 
make such adjustment as may appear to be necessary. A further 
surcharge of 10 per cent in addition to that effective by this 
Board’s order dated August 26, 1926, is to be added to the com- 
pany’s basic schedule and imposed by the company on all bills 
tor water consumed on and after April 15, 1928, and billed ac- 
cording to the company’s usual practice on and after July 15, 
1928. 





NEW YORK DEPARTMENT OF PUBLLIC SERVICE, STATE DIVI- 
SION, PUBLIC SERVICE COMMISSION, 


ELSIE DIEHL AGENCY et al. 


v. 
NEW YORK TELEPHONE COMPANY. 
[Case No. 4608.] 


Service — Telephones — Duty to serve. 
1. The law requires, and it is the duty of the Commission to see, 
P.U.R.1928D. 
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that all reasonable assistance and information is furnished by tele- 
phone utilities to expedite and render easy oral communications be- 
tween the stations of its patrons, p. 806. 

Service — Telephones — Information unnecessary to service. 

2. A telephone company does not itself undertake to transmit 
messages nor supply its patrons with miscellaneous information not 
having relation to usual service, since knowledge of the central office 
designation and the call number is all that is actually required in or- 
der to establish communication with any telephone station, p. 806. 

Service — Commission powers over incidental telephone service. 

3. The Commission has no jurisdiction to require a telephone 
company to undertake to transmit messages or supply its patrons with 
miscellaneous information not having relation to the establishment of 
ordinary service, p. 807. 

Service — Telephones — ‘‘Numerical information.” 

4. A telephone company having established a practice of supply- 
ing its patrons with miscellaneous information not having relation to 
the regular oral communication as required by its public undertak- 
ing, may within its discretion lawfully withdraw and discontinue such 
a practice, p. 807. 


{July 11, 1928.] 


ComptarnT by various business offices against the discontinu- 
ance by city telephone company of the practice of furnishing 
information as to name and address corresponding with tele- 
phone numbers; dismissed. 

Appearances: Edward W. Beattie, New York city, General 
Attorney, appearing for the New York Telephone Company; 
Walter Godfrey, New York city, appearing for the complainants. 


Prendergast, Chairman: 
Statement of Case. 


The Elsie Diehl Agency; Mr. Giovanni Longiarue; Messrs. 
Baumeister and Baumeister; Donald, Friedman & Company, 
and others (brokerage firms, et al.) complain against the discon- 
tinuance in the city of New York of the furnishing of certain 
information as to the name and address of subscribers for tele- 
phone numbers, and similar information known in the telephone 
business as “numerical information.” The complaint of the 
Elsie Diehl Agency was served upon the company and the reply, 
in accordance with the statute, transmitted to the Commission 


and to complainant. 
P.U.R.1928D. 
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A public hearing was held at New York city on Friday, April 
13, 1928. 


The Facts. 

The Elsie Diehl Agency furnishes stenographers and general 
office help to business firms, and claims to require the informa- 
tion in order to find the address of the prospective employer. 
It was stated that complainants were frequently able to obtain 
the telephone number of the person with whom they desired to 
communicate, but could not obtain the full name and address, 
and since it might prove embarrassing to call back for that pur- 
pose, they ask the telephone company for the name and address 
of the subscriber whose number they have. 

A witness for one of the brokerage firms stated that they fre- 
quently had occasion to ask for “numerical information” as an 
aid in establishing authenticity of telephone orders for the pur- 
chases or sale of securities. 

Generally speaking, the testimony of all complainants indicat- 
ed that numerical information was helpful in their business and 
was a great convenience in the conduct thereof, the gist thereof 
being contained in the statement of the witness Baumeister: 

“,. . It is a service which I believe the telephone company 
should continue to render. They have rendered it for years. 
Now, if they have rendered it, may I suggest why don’t they 
give us something in its place.” 

When asked if it was a great convenience which the witness 
would like to see continued or something substituted, he an- 
swered : 

“A. Yes, sir. Quite so. 

Q. That is what it comes down to? 

A. Yes, sir, that is right.” 


Company’s Claim. 

The company contends that the furnishing of this information 
is of no aid or advantage in facilitating the rendition of tele- 
phone service and that it is a load and burden upon general tele- 
phone service. The testimony of the company’s principal witness 


in regard to this matter may be summarized as follows: 
P.U.R.1928D. 
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(a) It was not essential to the furnishing of telephone service 
and did not aid to that end. 

(b) It was costly and difficult information to furnish. It in- 
volved the tying up of trunk facilities and the time of two in- 
formation operators for longer periods than is involved in an- 
swering inquiries for necessary service information and tended 
to slow up and impair the efficiency of the general information 
work. (Min. pp. 98, 99.) 

The testimony shows that the cost of the time of the informa- 
tion operators in answering such inquiries amounted to upwards 
of $100,000 a year and that that sum does not include any al- 
lowance for the expense of equipment, maintenance of records, 
time of central office operators and the like. (Min. pp. 107, 
108.) 

(c) Relatively few telephone users asked for such informa- 
tion. The percentage of inquiries of this character was about 
two-tenths of one per cent of the total originating calls through- 
out the city and approximately ten to twelve per cent of the total 
number of information calls (Min. p. 122). While comparative- 
ly few people made use of the privilege the burden which the 
furnishing of it involved in cost and in the impairment of the 
necessary service information was borne by the whole body of 
telephone users. (Min. p. 109.) 

(d) Many subscribers did not wish their names and addresses 
given to people who merely happened to know the telephone 
call number. Names and addresses so obtained through the in- 
formation bureaus frequently caused annoyance and irritation 
to the subscribers. (Min. p. 97.) 


Legal Obligation of Company. 

[1, 2] The New York Telephone Company’s ccitiiion | is 
to furnish telephone service. In other words, to furnish facili- 
ties and equipment by means of which its subscribers can com- 
municate orally with each other. The law requires, and it is 
the duty of the Commission to see to it, that all reasonable as- 
sistance and information be furnished to expedite and render 
easy such oral communication. The company does not itself 
undertake to transmit messages nor to supply its patrons with 


miscellaneous information not having relation to such oral com- 
P.U.R.1928D. 
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munication, the knowledge of the central office designation and 
the call number being all that is actually required in order to 
establish communication with any telephone station. 


Question in this Proceeding. 

The sole question here is whether or not the information which 
has been discontinued and which complainants desire to have 
the company furnish is necessary, convenient, and useful in the 
rendition of adequate and proper telephone communication. 

Subdivision 2 of § 97 of the Public Service Commission Law 
reads as follows: 

“2. Whenever the Commission shall be of the opinion, after 
a hearing had upon its own motion or upon complaint that the 
rules, regulations or practices of any telegraph corporation or 
telephone corporation are unjust or unreasonable or that the 
equipment or service of any telegraph corporation or telephone 
corporation is inadequate, inefficient, improper or insufficient, 
the Commission shall determine the just, reasonable, adequate, 
efficient, and proper regulations, practices, equipment and service 
thereafter to be installed, to be observed and used, and to fix and 
prescribe the same by order to be served upon every telegraph 
corporation and telephone corporation to be bound thereby and 
thereafter it shall be the duty of every telegraph corporation and 
telephone corporation, to which such order is directed, to obey 
each and every such order so served upon it and to do everything 
necessary or proper in order to secure compliance with and ob- 
servance of every such order by all its officers, agents, and em- 
ployees according to its true intent and meaning. Nothing 
contained in this chapter shall be construed as giving to the 
Commission power to make any order, direction, or requirement 
requiring any telegraph corporation or telephone corporation to 
perform any act which is unjust or unreasonable or in violation 
of any law of this state or of the United States not inconsistent 
with the provisions of this chapter.” 

[38, 4] The furnishing of the numerical information, which 
is the basis of the complaint here, is an incidental service or con- 
venience in connection with the principal service of the company. 
The company contends that its furnishing or discontinuance is 


a matter which comes entirely within its managerial discretion 
P.U.R.1928D. 
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and outside of the regulatory powers of the Commission. Under 
the section quoted, the jurisdictional powers of the Commission 
seem limited to practices which relate to matters within the com- 
pany’s public undertaking, or matters which the Commission 
could lawfully require the company to do. Otherwise, the com- 
pany is free to discontinue them in its discretion, for it is well 
established that a utility may withdraw a service, which is merely 
incidental to, or a convenience in connection with, its principal 
service. (See Re American R. Express Co. of Sunday Pick-up 
and Delivery Service (N. Y. 2d Dist.) 20 N. Y. Off. Dept. R. 
125; Great Northern R. Co. v. Minnesota, 238 U. S. 340, 59 
L. ed. 1837, P.U.R.1915D, 701, 35 Sup. Ct. Rep. 753.) 

In the case first above quoted, the Public Service Commission 
of the Second District sustained the action of the American Ex- 
press Company in withdrawing and discontinuing its practice of 
Sunday pick-up service at Buffalo and in terminating week day 
pick-up service daily at 5 p. m. 


Conclusions. 


On the facts of this record, it is apparent that the furnishing 
of this kind of numerical information does not come within the 
company’s public undertaking; has no relation to the rendition 
of telephone service and is a separate and incidental service, 
which amounts to a mere convenience for a very small percentage 
of telephone users. Further, it is service which the company has 
the right in its discretion to withdraw and discontinue since its 
discontinuance has not been shown to be unreasonable or in viola- 
tion of law. 

The complaints in this proceeding should be dismissed. 


Commissioners Pooley, Lunn, and Brewster concur; Commis 


sioner Van Namee not present. 
P.U.R.1928D. 
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PENNSYLVANIA PUBLIC SERVICE COMMISSION. 


DEPARTMENT OF FORESTS AND WATERS 


Vv 


KARTHAUS RURAL TELEPHONE COMPANY et al. 
[Complaint Docket No. 7609.] 


Service — Telephones — Forest fire protection. 

Action on a complaint against defective telephone service to a 
station of the forest fire patrol caused by competitive conditions was 
withheld upon a promise of reorganized corporations that the sys- 
tem would be promptly rehabilitated. 


[June 4, 1928.] 


ComptaintT by the Department of Forests and Waters against 
defective telephone service; action withheld. 


By the Commission: The Department of Forests and Waters, 
a co-ordinate branch of the state government, files this complaint 
against the Karthaus Rural Telephone Company, a smal] tele- 
phone utility rendering service in certain portions of Clearfield 
county, and against the Huntingdon & Clearfield Telephone 
Company also rendering telephone service in that county; the 
plant and facilities of the latter were sold to The Bell Tele 
phone Company of Pennsylvania, said sale having been approved 
by this Commission on July 25, 1927, at Application Docket 
No. 16989-1927. The gravamen of the complaint is that the 
service of the Karthaus Rural Company is inadequate and un- 
satisfactory to the community generally, and specifically to the 
Knobs fire tower, and to the home and the camp of the forest 
ranger on the state forest lands there situated; that there are 
breaks in the lines of this rural company, and that the three 
named forest fire stations are not afforded the exchange and toll 
connections which are absolutely necessary for proper forest fire 
protection. 

Pending the filing of answers and hearing, the two respond- 
ents reached an amicable adjustment of certain matters at 
variance between them which grew out of differences of opinion 
as to their respective rights and duties by reason of certain 


agreements and particularly by reason of a certain ten-year lease. 
P.U.R.1928D. 
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between the Karthaus Rural Telephone Company and the Hunt- 
ingdon & Clearfield Telephone Company, dated November 24, 
1914, approved by this Commission on February 16, 1916, at 
Application Docket No. 352-1915, and extended in 1924 for 
a further period of ten years. This amicable adjustment of 
said differences is evidenced by an agreement duly executed by 
the parties, dated the 26th day of May, 1928, and filed of record 
in this proceeding with the same force and effect as if taken 
at hearing. 

This agreement provides, inter alia, for certain agreed upon 
payments by the Huntingdon & Clearfield Telephone Company 
to the stockholders of the Karthaus Rural Telephone Company, 
and the transfer of the stock of the latter corporation to three 
new stockholders therein named ; the prompt repair and rehabili- 
tation of the lines and other facilities of the Karthaus company ; 
and thereafter the commencement and the rendition by it of 
such telephone service to the complaining department and to the 
public “as shall be satisfactory to the Public Service Commis- 
sion of the Commonwealth of Pennsylvania,”—that is, reason- 
ably adequate and practically sufficient service. And, evidently, 
in order to do this effectively the Karthaus rural agrees to make 
a working or connecting agreement with the Bell Telephone 
Company of Pennsylvania upon the standard form used by that 
utility. The agreement also provides for the cancelation of the 
1914 lease and of any supplement and/or extension thereof. 

In the judgment of the Commission, the adjustment of the 
matters as set forth in said agreement will afford that solution 
of the existing difficulties which will make for reasonably ade- 
quate telephone service in the community and will give to the 
forest fire stations involved that service which will best meet 
their local and long distance telephonic needs. The new stock- 
holders of the Karthaus Rural Company will, we are advised, 
expend the sum of at least $1,000 for the rehabilitation of that 
system; that the lines to the fire stations will receive first and 
immediate attention, and that the work will be done under the 
supervision and in accord with the suggestions of the telephone 
engineer of this Commission. 

We accept the assurances of these new stockholders, two of 
P.U.R.1928D. 
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whom are substantial and representative business men of the 
community, that they will promptly rehabilitate the rural system 
and will commence and thereafter continue the rendition of 
reasonably adequate telephone service to the public and specifical- 
ly to the Knobs fire tower and to the home and camp of the forest 
ranger on the forest lands of the Commonwealth there situated. 

Accordingly, at the request of the parties, the Commission 
sanctions the adjustment as recited in the agreement filed of 
record, and issues this interim report in evidence thereof. 
Jurisdiction, however, will be retained and further proceedings 
on the complaint postponed until August 1, 1928, to enable the 
parties to consummate and fully complete all the matters agreed 
upon ; the parties to report to the Commission on or before July 
10, 1928, of the progress then made and of what remains to be 
done. 





WASHINGTON DEPARTMENT OF PUBLIC WORKS. 


DEPARTMENT OF PUBLIC WORKS EX REL. TOWN 


OF MORTON 
v. 
MORTON ELECTRIC COMPANY. 
[No. 6130.] 


Valuation — Going concern value — Good will — Attraction of busi- 
ness, 

1. No item for good will or going concern value will be allowed 
where there is no evidence offered to prove money was actually ex- 
pended to attract business, p. 813. 

Valuation —Structural overheads — Electric utility. 

2. A sum of 9.7 per cent of the total structural cost of a water 
utility was held to be a reasonable allowance for overhead expenses to 
cover engineering, supervision, law expense during construction, and 
other incidentals, p. 813. 

Valuation — Water rights — Acquisition cost. 

3. The cost of acquisition of water rights was held to be the 
proper figure to use in a rate valuation where the water rights had 
no value apart from utilization for electric power development, p. 813. 

Depreciation — Method of computing accrued depreciation — 


Straight-line basis. 
4. An estimate of depreciation on a straight-line basis proposed 


P.U.R.1928D. 
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by the Department’s engineer was adopted rather than one by the 
utility calculated on the basis of service where the latter was made by 
three engineers, only one of whom was present, and in view of the fact 
that the appraisal was a compromise document, as well as the fact 
that the policy of the Department was to allow straight-line deprecia- 
tion to be deducted from gross revenues in computing the rate of re- 
turn, p. 814. 


Valuation — Working capital — Water utility. 
5. An allowance including stores on hand plus one-twelfth of the 
annual operating expenses of a water utility was permitted as a rea- 
sonable sum for working capital, p. 814. 


[May 21, 1928.] 


VALUATION proceedings on complaint of a town against alleged 
excessive rates of an electric utility; property valued. 


By the Department: This matter came on regularly for 
hearing at Morton, Washington, on the 9th day of May, 1928, 
pursuant to notice duly given, before C. Rea Moore, supervisor 
of public utilities, and James P. Neal, supervisor of transporta- 
tion; the Department being represented by R. E. Ostrander, 
legal assistant. 

The parties were represented, as follows: 

D. F. McCurrach, Portland, for respondent; J. T. Polley, 
Mayor, and R. E. Town, City Engineer, Morton, for city of 
Morton. 

Witnesses were sworn and examined, evidence was introduced 
and the Department being fully advised in the premises, makes 
and enters the following findings of fact and order: 


Findings of Fact. 
I. 


This cause arose upon the complaint of the town of Morton 
against the rates and service of respondent, Morton Electric 
Company, which furnishes electrical service in Morton. The 
plant of respondent consists of a hydro generating plant with an 
auxiliary Diesel engine, about one mile from town, together 
with the necessary transmission lines and appliances. To de- 
termine the reasonableness of the rates and in accordance with 


the provisions of statute, a notice of valuation was given, and 
P.U.R.1928D. 
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testimony with respect thereto was offered and received at the 
hearing. 
II. 


Due to a fire in Morton a few years ago which consumed the 
books of the utility, the book cost of fixed operating property is 
unknown. 


est 


The estimated cost of construction of the fixed operating prop- 
erty, as of December 31, 1927, is the sum of $28,359.60. 


IV. 


The estimated cost of reproduction of fixed operating prop- 
erty, as of December 31, 1927, is $33,434.89, and the estimated 
cost of reproduction, less accrued depreciation, as of the same 
date, is $20,064.57. 

[1, 2] At the hearing a witness for respondent offered an 
exhibit showing the cost of reproduction as of September 29, 
1927, the sum of $39,675, and the cost of reproduction less de- 
preciation as the sum of $34,179. The difference between the 
cost of reproduction as found by the engineer for the Depart- 
ment and as found by the witness for respondent is due chiefly 
to the fact that the witness for respondent included the sum of 
$4,000 for franchises, good will, and easements, while the De- 
partment’s engineer allowed only the sum of $50 for franchises. 
Witness for respondent also allowed the sum of $4,780 for over- 
head and undistributed expenditures, while the witness for the 
Department allowed only the sum of $2,938.72. 

The Department is of the opinion that its engineer is correct 
in both instances. It has consistently refused to allow any item 
for good will or going concern, at least where no evidence is 
offered to prove that money was actually expended to attract 
business. The sum allowed by the Department’s engineer for 
overhead is 9.7 per cent of the total structural cost. The De- 
partment is of the opinion that this sum is entirely ample to 
cover engineering and supervision, law expense during construc- 
tion, and other incidentals. 

[3] At the hearing respondent made some contention that it 


should be allowed a figure for water rights, in excess of the al- 
P.U.R.1928D. 
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lowance of $150 made by the engineer for the Department. This 
allowance of $150 represents the approximate cost of obtaining 
the water rights. Respondent admitted that the water rights had 
no value apart from their utilization for electric power develop- 
ment. The cost of obtaining the water rights is, therefore, their 
actual value, and is the proper figure to use in a rate valuation. 

[4] The difference in the depreciated value of the plant as 
found by the Department’s engineer, and by the Department in 
this order, and that found by the engineer of the respondent, 
lies in the fact that the Department’s engineer depreciated the 
plant on a straight-line basis, while the engineer for respondent 
ealeulated the depreciation upon the basis of service. The ex- 
hibit offered by this witness is an appraisal made by three engi- 
neers for the purpose of purchase and sale. Only one of these 
engineers was present. The appraisal is a compromise docu- 
ment. In view of this fact, and in view of the further fact that 
the Department allows straight-line depreciation to be deducted 
from gross revenues in computing the rate of return, the De- 
partment is of the opinion that it is justified in adopting the 
figures found by its own engineer, and rejecting those offered 
by the engineer of the respondent. 


V. 


Respondent is not incorporated and has no outstanding stock. 
The long term debt outstanding as of December 31, 1927, 
amounts to $2,785. The probable annual earning capacity 
under the present rates is $8,973.07, and the sum required to 
meet annual operating expenses, fixed charges, and depreciation 
(not including interest) is the sum of $6,744.60. On December 
31, 1927, the respondent had 180 customers, with a traffic density 
per mile of distribution line of 34. Six hundred people live 
tributary to the company. Indications for future growth are 
normal. 


VI. 


[5] The report of the Department’s engineers shows that 
stores on hand plus 2 of the annual operating expenses amount 
to about $550. The Department is of the opinion that this is 


a reasonable sum to allow for working capital. 
P.U.R.1928D. 
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WASHINGTON DEPARTMENT OF PUBLIC WORKS. 


CITY OF REPUBLIC 
Vv. 
REPUBLIC WATER COMPANY, 
[No. 6149.] 


Rates — Commission jurisdiction — Statutes. 

1. The Department does not have power to regulate the rates of 

a public utility on any other basis than that fixed by statute, p. 816. 
Rates — Value of service — Substitution of service — Ability to pay. 

2. Consumers’ ability to pay, the likelihood of service substitu- 
tion, and the amount of revenues to be produced by a proposed ex- 
cessive rate were all taken into consideration in determining whether 
or not such a rate would be prohibitive, p. 816. 

Rates — Reduction to stimulate consumption — Water. 

3. A rate schedule providing a reduction of first stage steps of 
consumption was held not likely to stimulate consumption where 
it was believed that the class of consumers affected would use only 
the minimum amount of water no matter what the meter rates 
might be, p. 816. 

Return — Value of service — Water. 

4. Rates for a water company unable to earn a sufficient return 
in any event were adjusted with the purpose of securing the maxi- 
mum amount of return at the fairest rate possible to consumers and 
without decreasing the number of patrons through excessiveness, p. 816. 

Valuation — Working capital — Water utility. 

5. An allowance of $435 was made for working capital and sup- 

plies of a water utility having a rate base of $45,932.26, p. 818. 
Depreciation — Amount allowed — Water utility. 

6. An allowance of 3.83 per cent was made for depreciation of 
operating property of a water utility exclusive of land and intangible 
capital, p. 818. 


[June 28, 1928.] 


Compxarnt by city against proposed rates of water utility; 
rates adjusted. 


By the Department: This matter came on regularly for 
hearing at Republic, Washington on the 20th day of June, 1928, 
pursuant to notice duly given, before R. E. Ostrander, examiner. 

The parties were represented, as follows: J. L. LaVigne, City 
Attorney, Republic, for City of Republic; James A. Wayne, At- 
torney, Wallace, for Republic Water Company. 

P.U.R.1928D. 
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Witnesses were sworn and examined, documentary evidence 
was introduced and the Department being fully advised in the 
premises makes and enters the findings of fact and order as here- 
inafter set forth. 

[1, 2] The seriousness of supplying water to the inhabitants 
of Republic cannot be overestimated, either from the standpoint 
of the consumer or the utility. It is believed to be impossible 
to make a rate for water consumption at Republic which will 
produce to the utility a reasonable return, as defined by the 
courts, upon the rate base. The Department is faced with the 
problem of making a rate which will produce the maximum 
amount of revenue at the lowest possible individual rate for the 
consumer. 

At the hearing the complainant introduced no evidence which 
would tend to prove that the Department’s Exhibit No. 1 was in 
error in so far as its rate-making calculations were concerned. 
It did, however, introduce evidence to bear out its contentions 
that the consumers were now paying more for their water service 
than they could afford to pay and that they could not possibly 
pay a greater rate. The complainant also introduced testimony 
to show that if a higher rate should be charged, numerous con- 
sumers would discontinue the service and secure their water sup- 
ply elsewhere, either by digging wells and installing pumps or 
by carrying water from other sources. The Department’s duties 
are fixed by statute, and it has not the power to deviate there- 
from to the extent of fixing rates on any other basis than that 
fixed by the statute. It must consider all facts, including the 
effect of higher rates on the consumers’ ability to pay and the 
amount of revenues that will be produced by the higher rates. 
From an examination of the record in the case it appears that 
the utility’s proposed tariff No. 5 is excessive, but it is not be- 
lieved that even under this rate consumers would effect any 
saving by digging wells and installing pumping equipment. It 
is certain that the convenience of the present system would have 
to be foregone if such measures are adopted. 

[3, 4] The complainant contends that a rate structure pro- 
viding lower rates in the first steps of consumption would stim- 


ulate consumption and thereby increase the revenue. If placed 
P.U.R.1928D. 
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in effect, the rate proposed by the compiainant’s engineer, Mr. 
Green, would reduce the price of the first step of consumption 
to a lower figure than is now being charged under the present 
effective tariff which is inadequate. The records in the case and 
familiarity with conditions at Republic do not bear out the com- 
plainant in this contention. It is believed that most of the water 
consumers at Republic will use only the minimum amount of 
water no matter what the meter rates might be. It, therefore, 
appears to be necessary to provide a rate sufficiently high in the 
first step to insure the production of the maximum amount of 
revenues, which in all probability will not be sufficient to insure 
the usual rate of return. It is believed that the rates found in 
the following findings of fact are the maximum for the city of 
Republic, and that higher rates would tend to decrease the num- 
ber of customers and, therefore, decrease the total revenue, which 
would not be advantageous to either the utility or to the con- 
sumers. In accordance with the Public Service Laws, a public 
utility is entitled to a reasonable compensation for the service 
rendered, and, according to the courts anything less than a rea- 
sonable return on a fair valuation is confiscatory. Under the 
present conditions at Republic it is not believed that the utility 
will be able to earn a reasonable return upon the investment. 
However, it is believed that the rates hereinafter set forth will 
produce the maximum amount of revenue at the fairest rate pos- 
sible to the consumer. 


Findings of Fact. 
I. 


That the Republic Water Company operates a water system 
for the public use in Republic, Washington, and is a public serv- 
ice company subject to the jurisdiction of the Department of 
Public Works. 


II. 


That on December 31, 1927, the respondent filed its Tariff 
No. 5, to become effective on February 1, 1928. Tariff No. 5, 
provided for an increase in rates, and provided rules and regula- 


tions governing water service. Protests with reference to the 
P.U.R.1928D. 52 
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proposed rates having been received by the Department, this 
tariff was suspended pending investigation and hearing. 


III. 


[5] That the Department has, in this same proceeding, made 
and entered its order fixing as of December 31, 1927, the sum 
of $45,497.26 as the fair value for rate-making purposes of the 
respondent’s property used and useful in rendering water service 
in Republic; fixing as of the same date the sum of $435 as a 
reasonable allowance for working capital and supplies; and mak- 
ing as of that date the sum of $45,932.26 the rate base upon 
which the respondent is entitled to earn a rate of return. 


IV. 


[6] That a reasonable allowance for depreciation as of De- 
cember 31, 1927, is 3.83 per cent of the fixed operating property 
exclusive of land and intangible capital. 


V. 
That the operating income and rate of return of the respond- 


ent from September 1, 1926, to December 31, 1926, inclusive, 
and for the year 1927, are found to be, as follows: 


Sept. 1, 1926 to 








Dec. 31, 1926 1927 
1. Operating revenues .......cceccecescees $2,293.40 $865.31 
Deductions from Revenues 
2. Operating expenses ........ccscosccccces 2,861.54 3,377.20 
3. Depreciation .............. $éteceeees ace 555.25 1,681.70 
EE cele daw taedeeienchicees wdeuseen oe 164.11 817.86 
eS ee ere 12.27 (R) 55.92 
6. Total deductions from revenues ....... $3,568.63 $5,932.68 
Fo Qypewatigs MOCO oils is cdccsccccccecocses 1,275.23 (R) 932.63 
8. Average plant value ...........---+eee- 44,857.04 45,273.49 
O. Working cenpltal 2... cccccccccccccccccccs 867.61 435.11 
SE I 6355 cckd sa Ktienndbaennianteen $45,724.65 $45,708.60 
11. Rate of return—annually ........... owe 8.37% (R) 2.04% 


(R)—Indicates red. 
VI. 
That the annual operating revenues under the present rates 
might be expected to be $6,865.31 and under the utility’s pro- 


posed Tariff No. 5, might be expected to be $9,872.80. 
P.U.R.1928D. 
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Vil. 


That the annual operating expenses may be expected to be 
$3,377.20; that the annual taxes will be approximately $817.86 ; 
that the loss due to bad debts will be approximately $55.92. 


VIII. 


That in accordance with the following tabulation, it is found 
that the operating revenues under the present rates will be in- 
sufficient and under the utility’s proposed Tariff No. 5, will be 








excessive. 

Present Proposed 

Rates Rates 
1. Operating revenues .....e.ceceeeesers «ee» $6,865.31 . $9,872.80 

Deductions from Revenues 

2. Operating @XPeMses .......cccrcccsccccces - 3,377.20 3,377.20 
i PD. is cswedstctuevseveoneesuessee 1,742.55 1,742.55 
i SL... oad RGR ce ea ee msdcns eeeaeaion 817.86 817.86 
Se a Ge I NS ook hn bk esecccsaes 55.92 55.92 
6. Total deductions from revenues ......... $5,993.53 $5,993.53 
FD STO ee ere 871.78 3,879.27 
GS. Plamt wale ...0<csccoce (it edekenpaseees 45,497.26 45,497.26 
9. Working capital ......ccccccccccsccccccees 435.11 435.11 
SD; Ts Ws oii adoiivccareaaves eee $45,932.37 
11. Rate of return—annually .............000- 1.90% 8.45% 


That Schedule 1, Original Sheet No. 21, and Schedule 2, 
Original Sheet No. 22 of the respondent’s Tariff No. 5, are un- 
reasonable; that such rates would decrease rather than increase 
the revenues to be derived from the service due to a loss of cus- 
tomers; that the rates, rules, and regulations hereinafter set out 
are expected to produce the maximum amount of revenues ob- 
tainable from this system. Schedule 1, Meter Rates, of the re- 
spondent’s tariff should read, as follows: 





Available to all services except fire protection service: 


First 2000 gallons or less, per month ............eeeeeeeeeeees coos $2.75 
Next 8000 gallons per month, per 1000 gallons ...........eeeseeeee 50 
Next 30000 gallons per month, per 1000 gallons ............eeeeeee 25 
Over 40000 gallons per month, per 1000 gallons ..............--.. 15 
Minimum charge per month— 

RU NOES OE GI foo nie ohn 4d e Hank ke neeaeeoosheckae neenen $2.75 
RS a NE Pe re re ee eer eee ere 3.75 
PE SSE Gi Nita cn cd Sick ChE de cc cad alse Ce nen Selenite eee wee 5.00 
DA ME ksttocssesateneisbaniet mnsetelass eta tns cen bmeenee 7.50 
ee ere ey ee er ee ee eee eee Peed ete 10.00 
i, MOC COTE T COTE Cee TORT ETE OT 12.00 


P.U.R.1928D. 
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Schedule 2, Fire Protection Service, should read, as follows: 

“Fire hydrants, each, per month, $6.00.” 

Schedule 3, Connection Charge, as filed in original sheet No. 
23 of the respondent’s tariff No. 5 is reasonable. 

The rules and regulations named in tariff No. 5, are reason- 
able. However, original sheets Nos. 9 and 10, which are not 
pertinent to the tariff, are based on rates which are unreasonable 
and should be eliminated. 





WISCONSIN RAILROAD COMMISSION. 


RE WATER COMMISSION OF CITY OF WAUSAU. 
[U-3701.] 


Rates — Water — Steps. 

1. It was held that the lowest step in a water utility’s schedule 
should be placed at a figure which would cover the operating cost 
plus some of the fixed costs, such as taxes, depreciation, and interest 
charges, in view of the fact that customers using very large quan- 
tities were in a position to supply themselves at a cost under the 
average rate asked by the utility, p. 821. 

Rates — Water — Large users. 

2. Where a water utility obtains from a long-hour user all of 
the output costs and some part of the fixed costs for the excess con- 
sumption, the other customers are relieved of the fixed cost so ap- 
portioned and their rates may be placed at lower figures than would 
otherwise be the case, p. 822. 

Discrimination — Municipal water utility — Large users. 

3. A municipality operating a water plant cannot give a lower 
rate for water used for purely manufacturing purposes to encourage 
the establishment of manufacturing plants within its limits, p. 822. 


[May 26, 1928.] 


Appiication of water utility for increased rates for water 
service ; increase allowed in accordance with opinion. 


By the Commission: Application was filed March 19, 1928 
by the Water Commission of the city of Wausau for authority 
to increase rates for water service. The lawful schedule of rates 


for metered service now in effect is as follows: 
P.U.R.1928D. 
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First 1,000 cu. = used per quarter ......--eeeeeeee 20¢ per 100 cu. ft. 
Next 3,000 cu. ft. used per quarter .........++++--- 15¢ per 100 cu. ft. 
Next 6,000 cu. ft used per quarter ........e.eeeee- 10¢ per 100 cu. ft. 
Next 10,000 cu. ft. used per quarter ........+.-+e00- 8¢ per 100 cu. ft. 
Next 10,000 cu. ft. used per quarter ...........++00- 7¢ per 100 cu. ft. 
Next 20,000 cu. ft. used per quarter ................ 6¢ per 100 cu. ft. 
Over 50,000 cu. ft. used per quarter ..............4. 4¢ per 100 cu. ft. 


Minimum quarterly charge in addition to service charge $1. 
Service charge per quarter— 


k- I ae $.25 
SE GE  ccdidnndbbindesadusedstessdndecisdeewes Seaenecgnwes .40 
l-inch meter ......... re rT Te re TTT re Te 50 
SEP CE 6s 50scengeenkodeunnebece 6Ob405 0nd bb5009S650500sEES 75 
DE ME x iasdnccegksandenpeced sein denis ens cabs sas etemen 1.00 
ED 6.04 cKedasaded oc 0ebeb bese das he ebeneb ene beeeeneens 1.50 
ee GE cls dodcdab knee ccna v lus ddabb ke wae cuack Uehara 2.50 
ee 5.00 
OG SD in cdetessccvcs PP PROS CES Fe et Oey Oe Cn eae 10.00 


Application is made to increase rates, petitioner states, for the 
reason that earnings are inadequate to satisfactorily meet the 
increased cost of operation due to the installation of an aeration 
and filtration system. Such a schedule of rates is requested as 
to bring the existing low steps in the schedule above the produc- 
tion cost and increase earnings approximately $5,000 per annum. 

Hearing was held April 11, 1928 at Wausau. Henry Ellen- 
becker, Commissioner, and E. Flatter, superintendent, appeared 
on behalf of applicant. There were no appearances entered in 
opposition at the hearing, but the Kraft Milk Products Com- 
pany, under date of April 27 protested by letter relative to any 
proposed increase in rates. 

An informal investigation was made of the cost of supplying 
water service in Wausau in April 1927, for the purpose of as- 
certaining whether it was possible to lower the 4-cent step in 
the schedule. It was found that the cost of pumping per 100 
cubic feet sold slightly exceeded this lower rate. An analysis of 
the cubic feet of water sold each customer during the quarter 
ended June 30, 1926 showed that 34.5 per cent of the total sales 
were made at the 4-cent rate or below pumping cost. It was 
evident, therefore, that no reduction in rates could be made until 
the actual cost of operating the department after the filtration 
plant was completed could be accurately determined. 

[1] In order to check the cost of supplying water for general 
use an analysis was made of the expenses reported for the year 


ended December 31, 1927. The estimated normal cost of opera- 
P.U.R.1928D. 
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tion was apportioned between the two classes of service supplied 
by the utility namely, fire protection service and general service. 
The cost of pumping and purification chargeable to general serv- 
ice approximated 5.25 cents per 100 eubie feet sold. Considera- 
tion was given to the normal increase in sales in arriving at the 
foregoing cost. The lowest step in the schedule should be placed 
at a figure which will cover the operating cost plus some of the 
fixed costs, such as taxes, depreciation, and interest charges. It 
need not cover all of the fixed costs, however, but is treated as 
an “additional business basis rate.” Customers using very large 
quantities of water are often in a position to supply themselves 
at a cost under the average rate they would pay the utility. 

[2] If a customer using a large quantity of water discontinues 
purchasing water and puts in its own supply, the expenses of 
the department which would be eliminated through such with- 
drawal would only be such items as electric energy, operating sup- 
plies and some maintenance costs. It does not appear that any 
labor expense would be eliminated or any of the fixed costs. It 
is evident, therefore, that if the utility obtains from a long-hour 
user all of the output costs and some part of the fixed costs for 
the excess consumption the other customers are relieved of this 
fixed cost so apportioned and their rates can be placed at lower 
figures than would otherwise be the case. 

[3] It appears to be the rule that a municipality operating 
a water plant cannot give a lower rate for water used for purely 
manufacturing purposes to encourage the establishment of manu- 
facturing plants within its limits. This point was raised at the 
time of the informal rate investigation in 1927. It appears to 
be clearly established that the powers of the municipality must 
be employed alone for public purposes or objects, and aiding 
manufacturers, by some form of subsidy, is not such a public 
purpose. The schedule of rates we must establish, therefore, can 
only be based upon such facts as will in the end make it beneficial 
to the larger body of customers to attract the business of the 
long-hour user. The lowering of the average unit cost thus bene- 
fiting all customers, must, as above estimated, be the object to 
be accomplished in establishing a graduated schedule such as is 


proposed here. 
P.U.R.1928D. 





XUM 





XUM 


RE WATER COMMISSION OF CITY OF WAUSAU. 823 


A general revision of all steps in the schedule does not appear 
necessary from the customer and cost analysis made. The city 
is not asking for any fixed return on the investment. There 
appears to be no question that ordinarily the tax payers, as own- 
ers of the utility, are reasonably entitled to be compensated for 
the use of the general credit of the city by being allowed to earn 
a return, if desired, upon the water property of similar propor- 
tions to that which a private utility would expect. From the 
record, however, it appears that no fixed return is asked in view 
of the fact that the city’s equity in the plant is only a fraction 
of the total value, the capital requirements having been in large 
part secured from rate payers instead of tax payers. 

After careful consideration of the data before us it appears 
that the schedule approved herein will provide revenues sufficient 
to cover all operating costs and leave a small amount available 
for return on the investment, and will be fair and reasonable. 





NEW MEXICO SUPREME COURT. 


ARTESIA ALFALFA GROWERS ASSOCIATION et al. 
v. 
ATCHISON, TOPEKA & SANTA FE RAILWAY COM- 
PANY et al. 
[No. 3,360.] 
(— N. M. —, — Pac. —.) 


Appeal and review — Presumption favoring Commission findings. 

A finding of the State Corporation Commission as to the justness 
and duly compensatory character of an intrastate freight rate will be 
sustained by this court, where the finding is supported by substantial 
and satisfactory evidence. 


[August 16, 1928.] 
Headnote by the Court. 


Apprat from order of Corporation Commission; order af- 


firmed. 
Appearances: R. C. Dow, Attorney General, for State Cor- 
P.U.R.1928D. 
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poration Commission; Reid, Hervey & Iden, Attorneys for de- 
fendants. 


Parker, C. J.: This is a case appealed from the State Cor- 
poration Commission. The Commission fixed certain maximum 
rates on coal from northern and western New Mexico mines to 
points in eastern New Mexico, which were found by it to be 
reasonable and duly compensatory. We have not the benefit of 
briefs or argument by the railroads, there being simply the 
brief filed before the Commission prior to its determination. 
If we understand this brief, it is to the effect that the rates es- 
tablished by the railroads are less than reasonable, and that 
while they are $1 per ton higher than rates prescribed by the 
Interstate Commerce Commission from Colorado mines to Kan- 
sas points for like distances, this is proper on account of operat- 
ing conditions, density of traffic, and return movement of empty 
cars, which are sufficient to justify the rates. The railroads re- 
ly upon Colorado and New Mexico Coal Operators’ Asso. v. Den- 
ver & R. G. W. R. Co. 98 Inters. Com. Rep. 377, and Consoli- 
dated Southwestern Cases, 123 Inters. Com. Rep. 203, 384. 
We find in these cases nothing contrary to the findings of the 
Commission. The Commission has simply adopted the short- 
line rule in computing distances, as was done in Holmes & 
Hallowell Co. v. Great Northern R. Co. 69 Inters. Com. Rep. 11, 
and has considered all of the elements involved in determining 
a just and duly compensatory tariff for freight shipments be- 
tween the points involved. 

We, therefore, approve and affirm the findings of the State 
Corporation Commission and direct that defendants forthwith 
put into effect the said rate, as in the said order of the State 
Corporation Commission they were commanded to do, and it is 
so ordered. 


We concur: H. 8S. Bickley and J. C. Watson, Justices. 
P.U.R.1928D. 
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OHIO SUPREME COURT. 


SAMUEL JONAS 


v. 
SWETLAND COMPANY. 
[No. 20,921.] 

(— Ohio St. —, 162 N. E. 45.) 


Public utilities — Realty company — Connected service to tenants 
and employees. 

1. A realty company which has not dedicated its property to public 
use and does not hold itself out to serve electric current to the public at 
large is not a public utility because it voluntarily renders electric serv- 
ice to tenants and employees, p. 828. 


Rates — Contract — Service by nonutility company. 

2. A nonutility company rendering electric service to its tenants and 
employees under the terms of a voluntary contract cannot be required 
by a court to furnish such service at a rate less than that fixed by the 
terms of such contract, p. 828. 


[May 31, 1928.] 


Suir by a tenant against a realty company furnishing elec- 
trict service under contract, alleging excessive rates; counter- 
claim for amounts due for past services rendered; judgment on 
the counterclaim by county court affirmed by court of appeals. 
Upon error, proceedings affirmed by the supreme court. 

This action was instituted in the court of common pleas of 
Cuyahoga county by Samuel Jonas against the Swetland Com- 
pany. The petition averred that the plaintiff below was the 
lessee of the defendant under a lease which demised to the 
plaintiff a certain part of the defendant’s premises in Cleveland, 
to be used as a store, in consideration of certain rent therein 
specified. The lease also contained the following provision: 

“The lessee is to keep the show windows of said premises well 
lighted from dusk until 11 Pp. m. each day during the term of 
this lease whether said premises are open for business or not, 
and hereby agrees and binds himself to light said premises with 
electricity only, and to heat said premises with steam only, and 
to buy electric current and steam for the same during the period 
of this lease from said lessor at the usual rate charged to tenants 
P.U.R.1928D. 
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of its building generally therefor, payment for such electric eur- 
rent and steam heat to be made immediately on presentation of 
bills therefor by the lessor, the lessor reserving and it is hereby 
covenanted and agreed by the parties hereto that it is to have 
the right to cut off and discontinue without notice to the lessee 
said electric current and heat or any other service whenever and 
during any period for which bills for rent or electric current or 
other service are not promptly paid by said lessee.” 

This provision was in substance repeated in another part of 
the lease, an additional provision also being inserted therein to 
the effect that the lessor should not be liable for damages, nor the 
rental abated, for failure to furnish water, heat, electric current, 
gas, or other service when such failure to furnish or delay in 
furnishing is occasioned by needful repairs, renewals, or im- 
provements, inability to secure coal, or by any accident or 
casualty, or by any cause or causes beyond the reasonable con- 
trol of the lessor. 

Under this lease, the price charged by the lessor to Jonas for 
electric current was 7 cents per unit. Subsequently to the execu- 
tion of this lease between the parties, a controversy arose over 
the price to be paid for electric current. This controversy was 
settled after certain negotiations between the parties; the settle- 
ment being evidenced by a letter, a copy of which is as follows: 


“The Swetland Company, Swetland Building, Cleveland. 
“September 15th, 1924. 

“Jonas Millinery Company, Swetland Building, Cleveland, 
Ohio—Gentlemen: In accordance with the understanding and 
agreement had between your M. Murray Jonas and the writer, 
we have passed a credit to your account in the amount of 1 cent 
for each unit of electric service used by you to September Ist, as 
shown by our records, this credit being in the amount of $296.86, 
making a net amount due us of $1,676.02, which amount is to be 
paid to us at once. 

“In consideration of such payment, it is agreed between us 
that the rate to be charged for electric service under your lease 
and paid to us by you is to be 6 cents per unit beginning Septem- 
ber 1st and continuing as long as the present schedule of the 


Cleveland Electric Illuminating Company for service to us may 
P.U.R.1928D. 
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be in effect. If there is a schedule filed by the Cleveland Electric 
Illuminating Company in the future either decreasing or in- 
creasing their present schedule or rate effective as against us, 
the rate of 6 cents as billed to you is to be adjusted either down- 
ward or upward as the case may be. 

“Further, it is agreed that all future electric service bills ren- 
dered you are to be paid in accordance with the terms of the lease 
and in any event not later than the 10th of any month; and, fur- 
ther, that you are to immediately dissolve the injunction or re- 
straining order which you have obtained against this company 
preventing the turning off of your electric service and furnish us 
copy of court order showing such dissolving of such restraining 
order. 

“Your signing copy of this letter will evidence our understand- 
ing of the matter. 

“We are glad to have same adjusted and remain, 

“Very truly yours, 
“The Swetland Company, 
“By R. H. Swetland. 
“RHS-FEC. ; 
“Agreed to: The Jonas Millinery Company, by Sam Jonas.” 


The petition claimed in substance that the defendant, although 
uot authorized or qualified as a public utility company, was 
nevertheless vending the electric current used by plaintiff, and 
should be subject to the regulation of the public utility statute; 
that it was charging excessive and discriminatory rates to plain- 
tiff, which plaintiff was refusing to pay, and that the defendant 
was about to cut off the plaintiff’s supply of current and to for- 
feit plaintiff’s lease as a means of exacting payment of such 
excessive charges and of prohibiting plaintiff from buying its 
current from the Cleveland Electric Illuminating Company, a 
qualified public utility. The. petition prayed for injunction 
against cutting off the electric current and against forfeiture of 
the lease, as well as for accounting and general relief. 

The answer admitted the execution of the lease and the formal 
allegations of the petition, but in general constituted a general 
denial, and set up the letter above quoted as evidence of a settle- 


ment entered into between the parties. The defendant also filed 
P.U.R.1928D. 
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a counterclaim for amounts averred to be due from the plaintiff 
for electric current furnished under the contract. 

A reply was filed to the answer and the cross-petition. The 
reply did not deny the furnishing of the current, nor the amount 
alleged to have been furnished, but denied that the contract was 
to be taken as the measure of such price, and that the amount 
claimed to be due was the correct amount. 

Upon final hearing the court of common pleas found on the is- 
sues joined in favor of the defendant, dissolved the temporary 
restraining order, found for the defendant upon its cross-petition, 
and entered judgment for the Swetland Company in the sum of 
$4,853.97, which is the amount agreed to be due if Jonas is 
liable under the contract. 

Upon appeal to the court of appeals, that court found on the 
issues joined in favor of the Swetland Company, both upon the 
petition and the cross-petition, and entered judgment in a simi- 
lar sum. 

The case comes into this court upon allowance of motion to 
certify the record. 

Appearances: Stanley’& Horwitz and James E. Mathews, 
all of Cleveland, for plaintiff in error; Thompson, Hine & Flory 
and Jerome C. Fisher, all of Cleveland, for defendant in error. 


Per Curiam: [1,2] There being no evidence in the record 
that the realty company had dedicated its property to the pub- 
lic service, nor had been willing to sell current to the public, 
under the holding of this court in Hissem v. Guran, 112 Ohio 
St. 59, P.U.R.1925C, 695, 146 N. E. 808, the Swetland Com- 
pany is not a public utility. The cases cited on behalf of plaintiff 
in error were cases in which the companies in question furnished 
service to the public generally, not confining their service to 
their tenants and employees—an entirely different situation from 
that disclosed by this record. Not being a public utility, the 
Swetland Company cannot be compelled to furnish electricity 
except pursuant to the terms of its voluntary contract. The pe- 
tition asks that the Swetland Company be forced to furnish 
electric current at a price to be fixed by the court, which is less 


than the price voluntarily agreed upon by Jonas and the Swet- 
P.U.R.1928D. 
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land Company as one of the terms of the lease and as part of 
the consideration thereof. To state this proposition is .to state 
that the judgment of the court of appeals must necessarily be 
affirmed. 

Judgment affirmed. 


Marshall, C. J., and Day, Allen, Kinkade, Robinson, Jones, 
and Matthias, JJ., concur. 
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WESTERN RESERVE STEEL COMPANY et al. 


Vv. 
VILLAGE OF CUYAHOGA HEIGHTS et al. 
(No. 20,911.] 
(— Ohio St. —, 161 N. E. 920.) 


Discrimination — Municipal plant — Waterworks. 

1. It is the duty of a municipality which undertakes to supply 
water to its public to do so without discrimination. The duty arises 
out of such undertaking, regardless of the mode adopted to accomplish 
such purpose. The municipality cannot absolve itself of such duty by 
a contract to which the person sought to be discriminated against and 
to whom it owes the duty is not a party, p. 834. 

Discrimination — Supply contract between municipal plants. 

2. The provisions of §§ 4 and 6 of Article XVIII of the Constitu- 
tion of Ohio, authorizing municipalities to contract with each other for 
water service, do not release such municipalities from any duty which 
they owe to their respective publics or the public of each other, p. 833. 

Service — Municipal plant — Obligations to another municipality. 

3. When a municipality contracts to supply water to the public of 
another municipality, it dedicates itself in that respect to the service 
of the public of such other municipality; and while it may limit, by 
contract, the scope and extent of its duty to the municipality as such, 
it cannot, while enjoying the privileges and immunities of a public util- 
ity, by such contract absolve itself from the duties toward such public 
that are cast upon it by law by reason of such dedication, p. 835. 


[May 23, 1928.] 
Headnotes by the Court. 


Surr by steel company to compel village waterworks to furnish 


service to its premises; sustained and permanent injunction 
P.U.R.1928D. 
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granted by court of common pleas. Judgment reversed by court 
of appeals and injunction dissolved upon error to supreme court. 
Judgment of court of appeals reversed and injunction of court 
of common pleas reinstated. 

This is an action by the plaintiffs in error to compel the de- 
fendants in error to furnish water to the property of plaintiffs 
in error, located in the village of Cuyahoga Heights, Ohio. The 
court of common pleas granted a permanent injunction against 
the defendants in error. The defendants in error appealed to 
the court of appeals, which court dissolved the injunction and 
rendered judgment for the defendants in error. Error is prose- 
cuted here. 

Appearances: Garfield, Cross, MacGregor, Daoust & Baldwin 
and John H. Schultz, all of Cleveland, for plaintiffs in error; 
Locher, Green & Woods, of Cleveland, for defendants in error 
village of Cuyahoga Heights and Schmidt; Carl F. Shuler, 
Director of Law, and Alfred Clum, both of Cleveland, for de- 
fendants in error city of Cleveland, Wright, and Jaeger. 


Robinson, J.: Plaintiff in error the Western Reserve Steel 
Company is the owner of the premises described in the petition, 
located in the village of Cuyahoga Heights. Plaintiff in error 
H. R. Fishel is in possession of the premises, under a contract 
for the purchase thereof. The premises were purchased by the 
Western Reserve Steel Company from a trustee in bankruptcy 
of the estate of the Hunter Crucible Steel Company, bankrupt, 
pursuant of an order of sale issued to such trustee by the United 
States District Court. After the Western Reserve Steel Com- 
pany had purchased and received a deed from such trustee for the 
premises, and after H. R. Fishel had gone into possession under 
his contract, the plaintiffs in error made application to the vil- 
lage of Cuyahoga Heights and the city of Cleveland, and the 
other defendants in error, as officers, respectively, of the village 
and city, for a supply of water to be used on the premises, which 
was refused for the reason that the Hunter Crucible Steel Com- 
pany had failed to pay for water consumed by it on the premises, 
in the sum of $4,546.80, prior to its becoming a bankrupt. 

The village of Cuyahoga Heights secures water for the use 
of itself and its public from the city of Cleveland, under a con- 
P.U.R.1928D. 








WESTERN R. 8S. CO. v. VILLAGE OF CUYAHOGA HEIGHTS. 831 


tract entered into between such municipalities, which contract 
contains the following clause: 

“Tt is also agreed between the parties hereto, that if any con- 
sumer in the village, who shall pay direct to the city, neglects or 
refuses to make the payments as required, or violates any of the 
herein mentioned agreements, or any of the ordinances, rules and 
regulations for the management and protection of the division of 
water of the city, the city shall have the right to shut off the 
water from such consumer without any preliminary notice, and 
in case the shutting off of the water supply does not compel pay- 
ment as required, or compliance with the ordinances, rules and 
regulations above referred to, the village shall pay to the city 
all claims for water or for labor and material furnished to or for 
any damage caused to the city by any such consumer in the vil- 
lage, within thirty days after the said village has been requested 
so to do by the city. 

“Tn the event the village should so pay such claims, or should 
so be requested to pay such claims, then and in that event the 
city shall not turn on the water for such consumer, or for any 
one holding title or possession through or from him, unless the 
city shall receive notice in writing from the village consenting 
to the turning on of such water. If the city shall so turn on the 
water without such notice, the claim of the city shall be null and 
void, and if the claim shall have been paid by the village, the 
city shall repay the village the amount of the payment so made.” 

Pursuant to such provision of the contract, the village of 
Cuyahoga Heights had paid to the city of Cleveland the amount 
- of the unpaid water bill of the Hunter Crucible Steel Company. 

Neither the city nor the village, prior to the purchase of the 
premises by the plaintiffs in error, had asserted or perfected a 
lien upon the premises for the unpaid water rent of the Hunter 
Crucible Steel Company, and no lien upon the premises had 
been created by contract, and, unless such unpaid water rent 
became a lien upon the premises by operation of law, no lien 
existed. 

The plaintiffs in error, prior to the purchase of said premises 


and prior to their contract between themselves, had no notice or 
P.U.R.1928D. 
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knowledge that the Hunter Crucible Steel Company had not 
paid for the water used by it upon the premises. 

Plaintiffs in error offered to deposit with the defendants in 
error, or either or any of them, such sum of money as might 
reasonably be required as security for the prompt and punctual 
payment of all water bills incurred by them with respect to such 
premises, and offered to comply with all reasonable rules and 
regulations applicable to them. 

We are cited to §§ 3957, 3958, and 4361, General Code, and 
are asked to find from those sections the existence of a statutory 
lien upon the premises at the time the water rent accrued, and 
while owned by the Hunter Crucible Steel Company. These sec- 
tions empower the director of public service or the board of trus- 
tees of public affairs to assess water rents against the property 
upon which water has been furnished and to collect such assess- 
ment in the same manner as other city taxes. They have appli- 
cation to municipalities owning and operating municipal water 
plants and confer unusual and exclusively statutory power upon 
certain designated officials. The power so conferred has no 
common:law basis, nor does it grow out of any inherent munici- 
pal power. They create in the municipality a power, which, but 
for the existence of the statute, it would not have, and a liability 
upon property, which, but for the existence of the statute, would 
not obtain. They will, therefore, be construed strictly and will 
not include any property or any situation which does not fall 
within the exact terms of the statute. 

The village does not own or operate its own municipal water 


plant. Off the record we are informed that it owns the distribut-: 


ing mains. The relationship between the public of the village 
and the city, owner and operator of the plant, is analogous to 
that of consumer and privately owned public utility, and has no 
element of sovereignty and citizenship. The village territory is 
wholly outside the city limits and the city’s jurisdiction. The 
statutes cannot be construed to create a lien in favor of either 
the city or the village in the instant case. 

The record does not disclose the nature of the individual con- 
tract between the city and the Hunter Crucible Steel Company, 


and nothing is claimed therefor. The unpaid water rent was, 
P.U.R.1928D. 
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in so far as this record discloses, a simple indebtedness of the 
Hunter Crucible Steel Company to the city, payment guaran- 
teed by the village. The guarantor, the village, paid the indebt- 
edness and became subrogated to the rights of the city, creditor, 
which include the right to exclude the Hunter Crucible Steel 
Company from further service of water until its indebtedness to 
the city, paid by the village, should be repaid to the village. 

[2] It is the contention of the defendants in error that since 
by §§ 4 and 6 of Article XVIII of the Constitution of Ohio 
there is conferred upon the village the power to contract with 
another municipality for water for its use and the use of its 
public, and upon the city the power to sell, and, therefore, to 
contract to sell, water to the village, and that since municipally 
owned and operated water plants are not included in the statu- 
tory definition of public utilities, therefore, whatever rights in- 
ure to the parties and to the public where such contract has been 
entered into are the rights created by the contract, and no other. 

With reference to the two municipalities themselves, the city 
of Cleveland and the village of Cuyahoga Heights, the conten- 
tion of the defendants in error is probably tenable. It is prob- 
ably true that neither could enforce performance by the other 
without performance or tender of performance to the other, for, 
in respect to supplying water to each other and each other’s pub- 
lic, they owed no duty except such as they might impose upon 
themselves by contract. But when a municipality, under the au- 
thority conferred upon it by the Constitution, engages in the 
operation of a public utility, it enters that field burdened with the 
same duties and subject to the same restrictions, in respect to the 
public of the territory served, as would apply to and govern a pri- 
vate corporation similarly engaged; and especially where it en- 
gages in such enterprise extra territorium is its relationship to 
the public shorn of sovereign prerogative. 

When the city of Cleveland, under the power conferred upon 
it by the Constitution, entered into a contract to deliver water 
to the village of Cuyahoga Heights and its public, its status 
with reference to the public of the village differed from the 
status of a private corporation obtaining a franchise from a 


village to perform the same service only in the fact that a munic- 
P.T.R.1928D. 53 
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ipality, in such situation, has not been declared by statute to be 
a public utility and probably is not subject to regulation and 
supervision by the Publie Utilities Commission of Ohio. Any 
provision in its contract with the village which would be void 
or voidable because of its being unlawful or unreasonably dis- 
criminatory if contained in the franchise of a private corpora- 
tien will be void or voidable as to the public of the village. 

When the village, under the powers conferred upon it by the 
Constitution, elected to supply its public with water for domestic 
and commercial purposes, through a water system it already 
owned, and elected to secure and distribute that supply of water 
by contract with another municipality instead of by contract 
with a private corporation, its relationship and duty to its public 
because of such contract was not different from that which it 
would have been had it accomplished the same result by a fran- 
chise contract with a private corporation. 

[1] The duty of the city of Cleveland to the public of the 
village of Cuyahoga Heights with reference to supplying it with 
water was the duty of a public service corporation dedicated to 
the service of such public. . The duty of the village of Cuyahoga 
Heights to its own public was the duty of a government con- 
tracting for a public service, and, as such, to do so without dis- 
crimination in favor of or against any member of its public; 
and neither the city nor the village had the power, by contract 
with the other, to absolve itself from its duty. 

The question of the right of the village of Cuyahoga Heights 
to guarantee the payment of water rents of its public to the 
city of Cleveland is not here considered. The fact that it ac- 
tually has paid the water rent of the Hunter Crucible Steel 
Company and has not been reimbursed therefor is the basis of 
the refusal of the village to permit the city to furnish water to 
the plaintiffs in error. The contractual obligation of the village 
to pay and the actual payment by the village out of its general 
fund is significant here only because it definitely characterizes 
the contract as one for the benefit of the whole public of the 
village, and, therefore, gives rise to the duty of the village to dis- 
tribute water, or to permit water to be distributed, to such 


public without discrimination. That it is a discrimination 
P.U.R.1928D. 
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against the plaintiffs in error to require of them the payment to 
the village of $4,546.80 for the privilege of thereafter buying 
water from the city, which payment is not required of any other 
member of its public, proclaims itself by the mere statement. 

[3] Irrespective and regardless of the provisions of the con- 
tract, there arose out of the exercise by the village of its power 
to contract for a public water service certain duties and obliga- 
tions to its public in respect to such service that had not thereto- 
fore existed; duties that had their origin in the exercise of such 
power, but not in the contract; duties that originated because of 
the contract, but were not of it; duties toward its public of 
which it could not absolve itself by contract with a third person, 
among which was the duty to contract for the distribution of 
water to its public without discrimination and to require of the 
contracting publie service corporation distribution of water to 
such public without discrimination. At the same time, because 
of its having entered the field of public utilities, there devolved 
upon the city of Cleveland certain duties toward the public of 
the territory it had undertaken to serve that were cast upon it, 
not by the contract, but because of the contract, among which 
was the duty to serve the utility to the public of the designated 
territory without discrimination, from the performance of which 
duty it could not absolve itself except by contract with the per- 
son to whom it owed the duty. See State ex rel. Milsted v. 
Butte City Water Co. 18 Mont. 199, 44 Pac. 966, 32 L.R.A. 
697, 56 Am. St. Rep. 574; Burke v. Water Valley, 87 Miss. 
732, 40 So. 820, 112 Am. St. Rep. 468; Beaver Valley Water 
Co. v. Public Service Commission, 70 Pa. Super. Ct. 621: 
Houston v. Lockwood Investment Co. (Tex. Civ. App.) 144 S. 
W. 685; Farmer v. Nashville, 127 Tenn. 509, 156 S. W. 189, 
45 L.R.A.(N.S.) 240; Sheffield Waterworks Co. v. Wilkinson, 
4 Law Rep. Com. Pleas Div. 410; Ginnings v. Meridian Water- 
works Co. 100 Miss. 507, 56 So. 450, Ann. Cas. 1914A, 540; 
Poole v. Paris Mountain Water Co. 81 S. C. 438, 62 S. E. 874, 
128 Am. St. Rep. 923; Millville Improv. Co. v. Millville Water 
Co. 92 N. J. Eq. 480, 113 Atl. 516; Turner v. Revere Water 
Co. 171 Mass. 329, 50 N. E. 634, 40 L.R.A. 657, 68 Am. St. 


Rep. 432; Covington v. Ratterman, 128 Ky. 336, 108 S. W. 
P.U.R.1928D. 
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297,17 L.R.A.(N.S.) 923; State ex rel. Scotillo v. Water Sup- 
ply Co. 19 N. M. 27, 140 Pace. 1056; Linne v. Bredes, 43 Wash. 
540, 86 Pac. 858, 6 L.R.A.(N.S.) 707, 117 Am. St. Rep. 1068, 
11 Ann. Cas. 238; Chicago v. Northwestern Mut. Life Insurance 
Co. 218 Ill. 40, 75 N. E. 803, 1 L.R.A.(N.S.) 770. 

The provision in the contract, “In the event the village should 
so pay such claims, or should be so requested to pay such claims, 
then and in that event the city shall not turn on the water for 
such consumer, or for any one holding title or possession through 
or from him, unless the city shall receive notice in writing from 
the village consenting to the turning on of such water. If the 
city shall so turn on the water without such notice, the claim of 
the city shall be null and void, and if the claim shall have been 
paid by the village, the city shall repay the village the amount 
of the payment so made,” was not framed for and does not 
benefit the city of Cleveland, but was framed for the sole benefit 
of the village. The provision is unreasonably discriminatory ; 
it violates §§ 2 and 19 of Article I of the Constitution of Ohio 
and the “due process” provision of the Constitution of the United 
States (Const. U. S. Amend. 14, § 1), and, in so far as it at- 
tempts to subject property of a subsequent owner to the payment 
of an indebtedness of a prior owner without the perfection of a 
lien thereon is void. 

We have not the situation here of an isolated property, far 
distant from an existing water main where the expense of serv- 
ing such isolated property will be greatly in excess of the revenue 
obtainable from such service, but we have a property situated 
upon an existing main, installed and owned by the village, with 
no reason assigned for failure to permit service other than that 
the present owners of the premises are unwilling to pay an in- 
debtedness incurred by a former owner, which indebtedness is not 
a charge upon the premises, and of the existence of which the 
present owners had neither notice nor knowledge. The exaction 
by the village that the city refrain from serving water to the 
plaintiffs in error until they have paid an indebtedness con- 
tracted by the Hunter Crucible Steel Company is an unreason- 
able and unlawful discrimination against them, and the insertion 


of such provision in the contract was a violation of the duty of 
P.U.R.1928D. 
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the village to its public and was unlawful. Its enforcement 
against the plaintiffs in error is an unlawful discrimination 
against them. The judgment of the Court of Appeals will be 
reversed and a mandatory injunction against the defendants in 
error will issue, commanding the defendants in error to supply 
water to the plaintiffs in error, upon reasonable terms, in ac- 
cordance with the contract between the city of Cleveland and the 
village of Cuyahoga Heights, ignoring the provision therein re- 
quiring the owner of premises to pay the unpaid water rent of 
his predecessor in title. 

Judgment reversed. 

Marshall, C. J., and Day, Allen, Kinkade, Jones, and 
Matthias, JJ., concur. 





NEW YORK DEPARTMENT OF PUBLIC SERVICE. 
STATE DIVISION, PUBLIC SERVICE COMMISSION, 


RE NEW YORK, NEW HAVEN & HARTFORD 
RAILROAD COMPANY. 


[Case No. 1,856.] 


Apportionment -- Railroad terminal — Classes of traffic. 

1. The direct expenses of maintaining a utility facility such as a 
railroad terminal must be considered in any procedure involving rate 
making, and any class of traffic is properly chargeable with a fair 
proportion of such cost, p. 850. 

Rates — Comparative studies — Cost basis — Railroads. 

2. A cost differential in the allocation of commuting passenger ex- 
pense derived from studies of comparative rates on other lines and 
locations not shown to be based on actual cost figures, cannot be used 
as a basis for rate fixation, although useful for comparative purposes, 
p- 851. 


[August 1, 1928.] 


REHEARING on a proposed passenger tariff for commutation 
service by a railroad serving cities in New York; former ruling 
affirmed. 

Appearances: Benjamin I. Spock, Esq., C. M. Sheafe, Jr., 


and W. L. Burnett, Esq., for The New York, New Haven and 
P.U.R.1928D. 
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Hartford Railroad Company; Joseph A. Devery, Assistant Cor- 
poration Counsel, and Dr. John Bauer for the city of New York; 
Charles A. Van Auken, Corporation Counsel, Aaron Simmons, 
Assistant Corporation Counsel, and Hon. Milo R. Maltbie for 
the city of New Rochelle; Milton Mayer, New Rochelle, in 
person; William E. Lyon, for Citizens’ Committee of the village 
of Mamaroneck, Mamaroneck; Edgar L. Howe, for the village 
of Mamaroneck; J. Henry Esser, Corporation Counsel, for the 
city of Mount Vernon; John H. Strothkamp, Harrison, for the 
town of Harrison. 


General Statement. 


Prendergast, Chairman: Our determination in the above pro- 
ceeding, made on July 15, 1925, found the proposed commuta- 
tion rates to be “justified upon the facts and the law.” On July 
18, 1925, the Interstate Commerce Commission in its case (I. & 
S. DocketNo. 1933) (101 Inters. Com. Rep. 703) stated: “Pro- 
posed increased commutation fares on the New York, New Haven 
& Hartford Railroad, between points in Connecticut and New 
York, found justified.” Thereafter, an action was brought by 
one Hermes against the railroad company to enjoin it from put- 
ting the increased rates into effect. Judge Tompkins entered 
an order in the Supreme Court permitting the collection of the 
increased rates upon condition that rebate certificates be issued, 
pending the outcome of the application for rehearing. The Ap- 
pellate Division, Second Department, affirmed this order, and 
rebate slips have been issued since August 12, 1925. 

On August 11, 1925, representatives of the municipalities 
and commuters petitioned the Commission for a rehearing. 
Such application embodied allegations of errors in the Commis- 
sion’s determination. It was claimed that the ground rental 
revenues of the Grand Central Terminal were improperly con- 
sidered in determining the fair proportion of expenses to be 
borne by commuters; that in allowing the Harlem toll charges 
the Commission should have excluded certain items including 
franchise values which, if deducted, would have shown the toll 


payments to be excessive. Petitioners claimed to be in posses- 
P.U.R.1928D. 
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sion of new evidence as to the fair and reasonable amount to be 
paid as compensation for the use of property between 43rd street 
and Woodlawn Junction, where it is claimed that the Commis- 
sion erred in not giving proper consideration to actual costs re- 
duced by accrued depreciation ; that the Commission should have 
considered other factors affecting valuation; and that petitioners 
would, upon rehearing, submit new evidence upon these points as 
well as evidence to show the difference in costs of carrying com- 
muters, 50-trip riders, and regular passengers. 

On August 17th, the City of New York, which did not formal- 
ly participate in the former proceedings, joined in the applica- 
tion of the municipalities and commuters of Westchester, al- 
leging certain other grounds of error, namely, that the wheelage 
basis was erroneous for apportioning the net cost of Grand Cen- 
tral Terminal and in separating such costs between regular and 
commuter passengers; that other unsound theories and methods 
were used in the apportionment of costs and revenues of trunk 
line traffic as against commutation and single-trip passengers ; 
that it was erroneous for the Commission to apply rules of ap- 
portionment of the Interstate Commerce Commission in separat- 
ing common operating expenses without further consideration in 
detail of their applicability to particular accounts; that “study 
train” methods of computing costs were improper and covered 
too short a period; that the Commission erred in holding that 
this particular traffic should be considered separately, urging that 
the general financial situation of the company as a whole, as well 
as operating results for the fiscal year of 1924, as well as such 
results since 1924 and to the last available date. 

Hearing upon the application for rehearing was held on Au- 
gust 19, 1925, and on August 20th a supplementary petition was 
received from the Corporation Counsel of Mount Vernon claim- ’ 
ing that the Commission failed to differentiate between the costs 
of carrying the various classes of passengers and alleging that 
the relationship was 3 to 1 for regular passengers and 2 to 1 
for 50-trip passengers as compared to commuters. By order of 
the Commission, dated September 10, 1925, a rehearing in the 


proceeding was directed, beginning September 30, 1925. 
P.U.R.1928D. 
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The Rehearing Order. 

In granting the rehearing, the Commission referred to its con- 
sideration of the record, exhibits, and relevant testimony, and to 
its determination of July 15, 1925, in which, after resolving prac- 
tically all disputed questions against the railroad company for 
the sole purpose of testing the fairness of the proposed rates, 
“the evidence showed that the cost of the service applicable to 
the traffic in question appeared to necessitate the increases al- 
lowed.” And, further, said: 

“Tt would serve no useful purpose to repeat here the various 
alleged grounds of error new assigned as reasons for a rehearing, 
as all of them were raised in one form or another and discussed 
during the progress of the hearings and in the briefs and were 
carefully considered by the Commission before reaching its con- 
clusion. However, as counsel for the applicants stated at the 
hearing on August 19th that they have new and further evidence 
to offer, the Commission considers that every reasonable opportu- 
nity should be afforded to the commuters to present such new or 
additional relevant evidence. 

Accordingly, the application for a rehearing will be granted.” 


Preparation of Commuters’ Case. 

Representatives of the municipalities and commuters desired to 
examine certain operating statistics and engineering data which 
were in the possession of the railroad company, and the Commis- 
sion adopted a resolution on October 1, 1925, requiring that the 
company furnish certain operating statistics. From that date 
until about March 26, 1926, the railroad company was from time 
to time requested to assemble and furnish further data for exam- 
ination by the interested parties. On May 20, 1927, representa- 
tives of the commuters stated that information as to seating 
capacity of Boston and Maine trains and dates of purchase of 
certain equipment had not yet been furnished but when all 
information requested was received the case would be ready for 
presentation. In August of 1927 a conference of representatives 
of the interested parties was requested by the Commission to 
attempt to expedite presentation of the matter. The commuters’ 
representatives stated that such a conference would be arranged 
in the latter part of September, 1927. 

P.U.R.1928D. 
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Finally, on February 17, 1928, the Commission notified ail 
parties that a hearing would be held February 29th, at which 
time the representatives of the commuters insisted on a further 
adjournment to permit the preparation of their evidence. Hear- 
ings were held on April 2nd, 3rd, 9th, 10th, 11th, 12th, 18th, 
and 19th. 


Jurisdiction in Present Proceeding; Participation of City of 
New York. 

The Commission’s order of March 20, 1924, suspended the 
operation of the proposed tariffs, and by subsequent order their 
operation was further suspended until and including the 31st day 
of January, 1925. The total period for suspension (ten months), 
under the statute having expired, by stipulation, the effective date 
was further postponed until August 1, 1925. By its order of 
July 15, 1925, the Commission, among other things, directed that 
the case “be and it hereby is discontinued and such suspension 
orders are hereby abrogated as of July 31, 1925.” Under § 29 
of the Public Service Commission Law the Commission’s power 
of suspension had been exhausted, and when the Commission dis- 
continued and abrogated its suspension order, it is claimed as a 
matter of law that under the statute the schedules became effec- 
tive August 1, 1925, and continued in effect thereafter. 

The railroad company urges that having discontinued the pro- 
ceeding, it was impossible for the Commission to revive its juris- 
diction; and the company also insists that the participation of 
the city of New York is entirely illegal. Morrell v. Brooklyn 
Borough Gas Co. 231 N. Y. 398, 405, P.U.R.1921E, 734, 132 N. 
E. 129; Consolidated Gas Co. v. Newton, 256 Fed. 238, 246 
(aff'd) 260 Fed. 1022; (dismissed) 253 U. S. 219, 64 L. ed. 
870, 40 Sup. Ct. Rep. 511; Mt. Vernon v. New York Interurban 
Water Co. 115 App. Div. 658, 101 N. Y. Supp. 232; Richman 
v. Consolidated Gas Co. 114 App. Div. 216, 224, 100 N. Y. 
Supp. 81. 

While the claims may be valid, in view of the conclusions here- 
inafter reached, it is unnecessary to pass upon them here. 


Record on Rehearing. 
It must be understood that the rehearing granted by the Com- 


mission was limited to proffered new and additional evidence. 
P.U.R.1928D. 
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On rehearing, however, little new evidence, strictly speaking, 
was presented. 

Practically the entire issue presented on rehearing was framed 
in the opening question of commuters’ counsel to the principal 
witness: 

“, . . have you made a study of the data and figures pre- 
sented by the railroad and of the records in this case bearing upon 
the equality or the inequality in the cost of carrying commuters 
and casual passengers?” (Record, p. 1899.) 

The city of New York and the city of Mount Vernon (and 
other municipalities, organizations, and individuals), herein- 
after referred to as New York-Mount Vernon commuters, united 
in the presentation of the case for the commuters with the City 
of New Rochelle (and other municipalities, organizations, and 
individuals), hereinafter referred to as New Rochelle commu- 
ters. And “commuters” are those traveling in New York state 
on commutation and trip tickets, excluding all interstate commu- 
ters and single-trip passengers. 

The new evidence presented on the rehearing was: 

(a) The New York-Mount Vernon commuters offered a new 
cost differential, segregating costs into variables and non-vari- 
ables, and allocating each by its own ratio for distribution be- 
tween commuters (including 50-trip passengers) and non-commu- 
ters. Such differential was formulated upon studies, not based 
on the New Haven’s so called “study trains” but on data derived 
from certain selected trains operated on May 18, 1926, the figures 
for which were furnished by the company, and which are covered 
in Exhibit 59 and analyzed by the company in Appendix A (See 
Company’s Brief). 

It was also argued by the New York-Mount Vernon commuters 
that a different method of segregation of operating expenses 
between freight and passenger service should be used, and it was 
further claimed, because of the monumental character and use of 
the Grand Central Terminal building, that 50 per cent only of 
its operating expenses, taxes, and rentals chargeable to the New 
Haven railroad should be used in the allocations and the other 
50 per cent charged to non-study trains. 

(b) The New Rochelle commuters insisted upon the use of a 
P.U.R.1928D. 
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cost differential which was for all practical purposes the same as 
had been urged by them in the original proceeding, but here 
the detailed result of the use of such differential is set forth in 
full and the apportionment is carried out so as to show some 
new or slightly different final results. (See Table 142, Exhibit 
79.) 

Some additional evidence was presented by New Rochelle com- 
muters on the matter of ground rentals, attention being called 
to an amount of $12,422 stated to have been omitted by the Com- 
mission in its consideration in the prior proceedings. It was also 
claimed that $14,214 in Harlem toll expenses should be elimi- 
nated from consideration as a charge against commuters. 


Revenues and Expenses of Commutation. 

There was no dispute, of course, concerning the basic figures 
which had their origin in the company’s records. The applicants 
for rehearing contend that the company does not fairly or prop- 
erly allocate and apportion the costs so as to reflect accurately 
the expense of carrying commuters. 

The company made a study of 2,379 “study trains” and their 
costs of operation, and then computed the costs of all intrastate 
riders using intrastate commutation and 50-trip tickets on those 
trains. The study period covered the month of June, 1924. The 
revenues set off against these costs were obtained from ticket sales 
and other records of train revenues for the same period. 

In arriving at such operating expense items, the company, not 
having all accounts segregated upon its books in the detail neces- 
sary for the purpose, allocated them to its various classes of busi- 
ness including the intrastate commufation traffic. And, in the al- 
location of common operating expenses between passenger and 
freight traffic, the formula of the Interstate Commerce Commis- 
sion (with minor exceptions) was used. 

In its memorandum of July 15, 1925, the Commission stated : 

“Tn general we cannot say that there is serious error in Mr. 
Slater’s computations, and in view of the conclusions hereinafter 
expressed, it is not necessary to pass upon them in entirety.” 

The city of New York admits (Brief, p. 6): 

“This entire case has been presented upon the basis of a study 


of costs and conditions in the zone between Port Chester and the 
P.U.R.1928D. 
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Grand Central Station. That method was selected by the com- 
pany and if properly applied, we concede it is not improper.” 


Cost Differentials. New York-Mount Vernon Claim. 

The New York-Mount Vernon commuters in order to allocate 
expenses in effect changed arbitrarily some of the recorded regu- 
lar and commuters passenger mileage from the period in which 
it was actually traveled to another period, assuming that all com- 
muters traveled into Grand Central station during 24 morning 
hours and out of Grand Central station in two afternoon hours. 
Then, to be logical, travel of part of the single-trip passen- 
gers also had to be changed. Consistent with the method, a 
considerable proportion of total commuter mileage traveled dur- 
ing non-commuter periods received the costs of the period to 
which assigned rather than the cost of the period in which such 
mileage was actually traveled. 

In the theory underlying this so called differential, costs were 
divided into variables and non-variables, variables being those 
expenses which fluctuate materially with the increase or decrease 
in service and non-variables being those which do not so fluctuate 
but are only increased or decreased when major changes or addi- 
tions to service are required or discontinued. Ordinarily non- 
variables are not dependent on volume of business but variables 
of course fluctuate with the volume thereof. 

After separation of non-variable expenses, only 2/15 of such 
costs per passenger-mile are assigned to approximately 12,000,- 
000 intrastate commuters passenger-miles, while 13/15 per pas- 
senger-mile of such costs are assigned to about 3,000,000 intra- 
state non-commuter passenger-miles. 

If density of traffic does not exist to the extent which has been 
assumed, then the so-called differential expressing it can not be 
correct. [Exhibit omitted. ] 

This exhibit shows that variable expenses are in the ratio of 
1 to 3 per passenger-mile between commuters, including 50-trip 
passengers on the one hand, and single-trip non-commuter or 
regular passengers on the other, and in a similar manner the non- 
variable expenses are in the ratio of 1 to 6.5, which is merely the 
ratio of 1 to 6.9 rounded out. These non-variable expenses, 


proposed to be thus allocated, are those which are indispensable 
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to passenger operation and of import to both classes of passengers. 
A passenger who travels 20 miles on a train during morning or 
evening commuter periods would seem to receive as much benefit 
from these outlays as one who travels 20 miles during the non- 
commuter periods, always providing that accommodations are 
equally good. And there is no record of standees on the study 
trains in June of 1924. 

The ratio of 1 to 3, noted above, purports to be an average 
between the two different density periods of the following: Dead 
weight, hourly wage of train employees, and rolling stock invest- 
ment. 

Company Exhibit 88A-J shows that when these items are 
translated into comparable terms (cost per passenger-mile), the 
variable expenses ought to be allocated on an equal ratio between 
commuters and 50-trip passengers on the one hand and single-trip 
ticket passengers on the other. The summary of this exhibit is 
in Exhibit 88-J. [Exhibit omitted. ] 

The results of the per passenger-mile section of Exhibit 88-J 
ean be further analyzed so that all items therein will be expressed 
on a comparable basis, so that the actual ratio derived by the use 
of dead weight, hourly wage of train employees and investment 
items can be entered in the ratio which is there averaged. Such 
an analysis is expressed as follows: 


Recapitulation in Comparable Pecuniary Terms Per Passenger-Mile 
(City Selected Trains) 


Ratios or 

percentages 
Rush Nonrush Rush Nonrush 
hours hours’ hours hours 
OE, BURINE 66. 6:5 66:56506050080060600% ve .96 1.39 1 1.45 
Wages (assigned time) mills ...... stan Bae 96 1 83 

Return on investment (5.75%) 

Rolling stock, purchase price, mills ..... 1.26 79 1 63 
SOOM .svcunc caOweeSwdesensorewes 3.38 3.14 1 93 


So, analyzing the proponents’ data, it would actually cost less 
to carry a passenger in non-rush hours or non-commuter period 
than it does in the commuter period. 

Similarly, the claim as to density in its dual aspect, that is, of 
car loading density between the differing periods, on a passenger- 
mile basis, and of train movement density within the short com- 


muter periods, seems untenable. Application of the factor, de- 
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rived from the former, reduces carrying costs for passengers in 
the cars of the trains having greater density, and the other in- 
creases the carrying costs of these same passengers, due to the 
uneconomical use of facilities because of the concentrated train 
movement density for the short period. When these virtually 
offset each other, then the cost of carrying a commuter and a 
regular passenger approaches the same amount. This was prac- 
tically the situation on the study trains of the New Haven rail- 
road. 

This is the import of company’s Appendix A. [Exhibit 
omitted. ] 

A comparison of the foregoing table with Exhibit 88-A shows 
that the difference in the car loading density is 1.4 to 1 of these 
selected trains is greater than that on the 2,379 “study trains.” 

From this it follows that the density factor on the study trains, 
translated into difference in passenger-miles per car-mile during 
commuter and non-commuter periods, in actual (normal) oceur- 
rence is clearly such as to show that there is no tenable basis 
for the distribution of variable expenses in the ratio of 1 to 3. 

Since both elements of the proposed differential seem improp- 
er, the computed results must also lead to an erroneous conclusion. 
The part of the city’s Exhibit No. 52 labeled: “Per company 
exhibits” enables us to point out and confirm these conclusions. 
That section of Exhibit 52 is: [Exhibit omitted. ] 

The foregoing exhibit shows the result of the application of 
the differential in separating intrastate commuter costs in the 
New York state zone from those of all other passengers. Such 
intrastate commuter costs are shown to be $127,541.89. If cor- 
rect, then the balance of the total cost ($916,082.25) is the 
amount that must be borne by the interstate commuters and reg- 
ular passengers. 

In company Exhibit 87-B that balance is distributed by exten- 
sion of the method employed in Exhibit 52 to interstate commu- 
ters and then entering the balance as the burden that must be 
borne by the regular passengers. [Exhibit omitted. ] 

If the method employed in Exhibit 52 and the differential 
are correct, then the amount assigned to interstate commuters 
in company’s Exhibit 87-B is correct, and the difference between 
P.U.R.1928D. 
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the total charges and the sum of the amount allocated to intra- 
state and interstate commuters gives the cost applicable to regular 
passengers. 

The company’s extension of this method to the total passenger 
costs in the New York state zone ($1,043,624.14) results in their 
allocation to the different classes of passengers as follows: In- 
trastate commuters, $127,541.89; interstate commuters, $50,- 
376.74; regular passengers, $865,705.51. Concerning this re- 
sult, the company observes in a foot note to Exhibit 87-B: 

“Dr. Bauer’s theory results in a cost of 5.863 cents per regular 
passenger mile ($865,705.51-14,764,825—.05863).* The rate 
being 3.6 cents per mile, there is a loss of 2.263 cents on every 
regular passenger mile in New York state or a total loss in June, 
(1924)* on 14,764,825 passenger miles (Ex. 58) of $334,127.99 
or at the rate of approximately $4,009,535.88 per year.” (*Mat- 
ter in parentheses ours. ) 

Contrasting such costs (5.863 cents) per regular passenger- 
mile with the cost (1.08 cents) per commuter passenger-mile 
gives a spread between the two of 4.783 cents per passenger-mile. 
Such a result indicates the unreasonableness of the method pro- 
posed. For, stated in another way, since the regular passenger 
rate is (considering excursion, clergy and half fare tickets), 
approximately 3.6 cents per mile, the New Haven has a deficit of 
about 2.263 cents per mile on every regular passenger carried, 
and, as indicated above, is carrying regular passengers in the 
state of New York at a loss of about $4,000,000 per year. This 
would indicate a fundamental error in “Total passenger charges 
—New York state zone” in Exhibit 52, the major part ef which 
was computed by the proponent of this differential. 

Commuters and regular passengers traveled in the same cars 
on all study trains. So it must cost the same (per passenger- 
mile) to carry the different classes of passengers on the same 
train. As the car loading density per passenger-mile per car- 
mile is that of 1.4 in the commuter periods to that of 1 in the 
non-commuter periods, therefore the cost of passengers travel- 
ing in the commuter periods is less than that of those traveling 
in the non-commuter periods. 


The company claims that this is more than offset by the un- 
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economical use of equipment and other facilities necessary to 
handle the commuter business during the peak hour traffic. The 
New York-Mount Vernon commuters, through their principal 
witness (Record, p. 2841) state: 


“T doubt whether as much as 5 per cent of the total cost in- 
volved are attributable to the peak conditions of the commu- 
tation business.” But no further evidence as to the company’s 
contention was offered or any exhibits presented to refute the 
claim. 

The regular passengers paying 3.6 cents per mile must be 
carried on these trains at a profit. But under the differential 
theory of these commuters, regular passengers on the study trains 
are carried at a material loss, although paying about three times 
the rate per mile of that of the commuters. This is contrary to 
common sense and known fact. 


Segregation of Costs between Services. 

As was stated (page 8), it is claimed by New York-Mount 
Vernon commuters that the common operating expenses of freight 
and passenger service should have been allocated in the ratio 
that the direct expenses actually incurred bear to the total direct 
expenses. 

A single factor “Total Direct Expenses” was proposed to ap- 
portion all common operating expenses. Exhibits 76 and 77, 
based on matter taken from the reports of all Class I railroads 
of the country, but not on any particular study of New Haven 
railroad operating conditions or results, particularly in the New 
York commutation zone, were offered in support of the theory. 

New York-Mount Vernon commuters in their brief (page 26) 
admit the difference in operation of the two services and that 
there is no physical comparison. Since the natures of the services 
are so variant, the direct expenditure of an equivalent sum of 
money for operation in one branch of the service would not neces- 
sarily seem to in any way express the relative use of common 
facilities. The Interstate Commerce Commission endeavored to 
prevent the erroneous application of such a factor by requir- 


ing the deduction of the cost of the fuel or power used on branches 
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or in yards, exclusively freight or passenger, before arriving at a 
“Fuel and power ratio,” to apply to the road used in common. 

The company’s allocation, with minor exceptions, followed the 
Interstate Commerce Commission method; that the body formu- 
lated the rules for separation of common operating expenses, since 
no single apportionment factor would express the relative use of 
all the common facilities. Obviously, if such carefully planned 
rules will not meet every condition, even though many variant 
factors are used, the use of a single factor would fail by a wide 
margin to meet actual conditions of operation. 

In the former determination, the Interstate Commerce Com- 
mission formula was accepted, and there has been nothing pre- 
sented here of a convincing nature to indicate that the direct 
expense method proposed would be any more applicable to this 
situation or express in a fairer way the relative use of common 
facilities. 


Grand Central Terminal Building Costs. 

New York-Mount Vernon commuters claim that 50 per cent 
of the Terminal Building costs should be eliminated “on account 
of non-use or non-serviceability of the station itself by the com- 
muters.” (Brief, page 67.) That 

“, . . there can be no doubt that the Grand Central Station 
itself furnishes no service to the commuters. It was not provided 
for them; it is maintained wholly and exclusively for the benefit 
of the regular passengers, especially the through passenger on 
the more elaborate trains. Bauer testified that the commuter 
was hindered rather than served by the station. His testimony 
was not seriously challenged on cross-examination; nor did any 
of the Company’s re-direct witnesses attempt to deny this quite 
obvious fact. 

That the station costs should be excluded is clear enough. The 
question is—What amount should be excluded from the total 
terminal costs for this item? Why 50 per cent? Our answer is 
that while in a sense the 50 per cent is arbitrary, not based upon 
explicit data ascertained as to the station costs, it is neverthe- 
less based upon detailed knowledge of other termini and stations 


(particularly the Pennsylvania Station) which in most of the 
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important respects had a similar layout and serves like relative 
purposes as the Grand Central Station.” (Brief, page 67.) 

[1] Of the total terminal expense of $378,455 for all passen- 
gers using the building, $26,790.25 is proposed to be charged to 
commuters. This is about 7 per cent of the total terminal ex- 
pense. 

It was insisted that 
“the property itself, its operation and maintenance and the taxes 
and return thereon have nothing whatever to do with the commu- 
tation business. Mas 

It was also stated that it would have been justifiable to further 
reduce even this part of allocable terminal charges. In other 
words, the claim is that the Terminal building is a positive hin- 
drance to commuters and serves them only miscellaneously, and 
that so far as their comfort and convenience is concerned, they 
would be benefited by eliminating everything except the loading 
platforms. 

On the basis of the treatment of the expense of Pennsylvania 
Terminal (see opinion, Pennsylvania Terminal Rental Case, 
Transit Commission), it is claimed that 50 per cent of the Grand 
Central Terminal expenses should ke so excluded. To support 
this, reliance was had on the study made of conditions at the 
Pennsylvania station. 

At the Grand Central Terminal all facilities are available and 
used by all classes of travel, including New Haven commuters, 
while at the Pennsylvania station most of the Long Island facili- 
ties are entirely separate. We do not think the use of facilities 
at these two termini is properly comparable. The 50 per cent 
figure, proposed to be used, is not substantiated by any proof 
based on actual study of the use of Grand Central Terminal. 

The railroad company allocates these expenses on the basis of 
direct costs and taxes, together with a return on the present value 
of the structure, and other property (land) within the terminal 
area. In the former proceeding, instead of these amounts 
claimed by the railroad, the expenses on the basis of actual net 
payments were used. 

In any proceeding involving rate making, the direct expenses 


must be considered and any class of traffic is properly chargeable 
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with its fair proportion of such cost. There has been nothing pre- 
sented in the rehearing to indicate the propriety of using any 
different figures than were heretofore taken for the purpose of 
testing the fairness of these commutation rates. 


Cost Differentials. New Rochelle Claim. 

[2] In the former proceeding a cost differential or ratio of 
1:13:23 was applied by commuters, resulting in a figure of $144,- 
449 as cost to study passengers. This was then deducted from 
the revenues from the commuter and 50-trip passengers $148,- 
464, and an alleged excess of revenue over charges of $4,015 was 
shown. 

In the rehearing the use of the same differential was again 
urged and testimony was given as to the source of the data 
upon which it was based. This differential was derived from a 
comparative study of rates in other localities, on other railroads 
and in cases where it was not shown on what principles the rates 
were based. If such rates were not based on cost, it would be 
manifestly improper to use the differential derived therefrom to 
allocate New Haven costs or to attempt to make the results of 
their use conform to figures based on actual costs. Such studies 
of comparative rates, it has many times been held, are useful for 
comparative purposes, but cannot be used as a basis of rate fixa- 
tion. 

In our view of the matter, the proposed rates here were de- 
signed to cover direct costs and a reasonable proportion of com- 
mon costs. In testing the propriety of the rates, actual expenses 
of the New York, New Haven & Hartford Railroad Company 
applicable to this commutation traffic were used by the Commis- 
sion wherever possible. It is not believed that this differential 
is applicable to the facts of New Haven commutation traffic or 
derived from such data as would make it proper for use here. 


Ground Rentals. 

The matter of ground rentals was again presented over the 
objection of the railroad company. Exhibit 79 offered on the re- 
hearing is to a large extent a restatement of the claims made by 
commuters in the former proceedings as set forth in Exhibit 48. 


Certain buildings, hotels, apartments houses, office and club 
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buildings, ete., have been constructed within the limits of the 
Grand Central Terminal. The railroad company claims that the 
moneys received are in no sense ground rentals but are air ren- 
tals in that they are derived from leases of air spaces above a cer- 
tain horizontal plane; that the leases are in no way related to or 
form any part of carrier property, and that the revenue consti- 
tuted non-carrier income separate and apart from railway in- 
come. 

Originally, some of these buildings were constructed with 
funds advanced by the New Haven and New York Central Rail- 
road companies but since 1914 the leases have been made to sepa- 
rate corporations which have financed the construction. 

In the former proceeding a part of these rentals, which were 
credited to the joint facilities accounts of the Grand Central Ter- 
minal, were used in the computations. This was not, of course, 
in accordance with the contention of the company but only to test 
the reasonableness of rates. 

While the greater part of such rentals are not credited to joint 
facilities accounts but are applied on the indebtedness contracted 
in financing the construction of buildings, the commuters claim 
that all of such amounts should be considered as carrier income, 
thus decreasing the expenses of rental of the terminal. Although 
taking into consideration the reasons advanced why such amounts 
should be considered as carrier income or be credited in entirety 
to joint facilities accounts, it must be said that the additional 
amount claimed under commuters’ theory would not be sufficient, 
in our view of the case, to make any change in the former order. 
And for this reason: For the purpose of testing the fairness of 
the proposed rates in the former proceeding, practically all ques- 
tions were resolved against the railroad company’s contentions 
and an endeavor made to use actual payments under contracts 
rather than amounts including a return on the valuation of the 
properties involved. Because of that fact, a reduction of $12,- 
421.91 in the deficit for the month of June, 1924, would be 
more than offset by several other items supporting which there 
was much more satisfactory proof than has been here offered by 
commuters in support of the deduction of the entire ground 


rentals. The percentage effect of the deduction of the $12,- 
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421.91, considered in connection with the offsetting items there- 
to, would be too negligible to justify a rate change. 


Harlem Tolls. 

In the former determination the actual payments under the 
Narlem Tolls Agreement were used. The company claims that 
the contracts are fair and reasonable but that it is legally enti- 
tled to a return on the value of the property used, title to which 
it asserts. Such title it alleges as being equivalent to a fee and 
not a franchise as contended for the commuters. That is, by 
reason of legislative enactment and the contracts, when the fee 
passed to the city, the rights of the company to the horizontal sec- 
tion required for railway operation remained undiminished, and 
that it is entitled to the same return as though ownership were 
still held in fee. 

No evidence was offered of fraud or abuse of discretion in the 
contracts, or proof that the payments thereunder were unreason- 
able or improper. In fact, it might well be said that if payments 
on the contracts were disregarded, the actual expenses, plus any 
reasonable return on the value of the property involved, would in 
amount exceed the payments made under the contract. 

Again referring to the conclusions expressed in the memoran- 
dum of the Commission of July 15, 1925, and to the facts herein- 
after discussed, there being no new evidence to warrant an 
amendment or change in the former order, it should be affirmed 
and the case closed. 

Commissioners Pooley, Van Namee, and Brewster (by letter 
of July 24, 1928), concur; Commissioner Lunn dissents without 
opinion. 

P.U.R.1928D. 
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NEVADA PUBLIC SERVICE COMMISSION, 


RE FRANCIS A. RIORDAN. 
[CPC No. 417.] 


RE HUKING AIRCRAFT CORPORATION. 
[CPC No. 419.] 


RE NEVADA AIRWAYS, INCORPORATED. 
[CPC No. 420.] 


Monopoly and competition — Aviation — Two-hour rule. 

A plan agreeable to all applicants for certificates to operate air 
utilities was approved and ordered by the Commission whereby a pilot 
receiving a call for transportation in the home port of another operator 
was not permitted to start before waiting two hours for the home pilot 
to handle such passage unless the latter waived such priority. 


[August 31, 1928.] 


AppLicaTion of various aeroplane operators for certificates 
of convenience and necessity to conduct air carrier business ; cer- 
tificates granted with regulatory conditions. 

Appearances: J. F. Shaughnessy, Chairman, for the Com- 
mission; Francis A. Riordan, for the applicant in No. 417; Tal- 
madge L. Smith, Attorney, and Harry W. Huking, President, 
for the applicant in No. 419; Chandler & Quayle, Attorneys, 
O. G. Bates, President, A. L. Bowdle, Vice-President, and B. L. 
Quayle, Secretary, for the applicant in No. 420; George B. 
Thatcher, Attorney, and Thomas H. Kennedy, for the Boeing 
Air Transport, Inc. 


By the Commission: This proceeding involves three applica- 
tions for certificates of public convenience under § 364 of the 
Publie Service Commission Act, as amended in 1928, authorizing 
the operation of common carrier transportation services by aero- 
plane as set forth above. None of the applicants objected to 
the granting of the applications of the other applicants. Boeing 
Air Transport, Inc., appeared in the role of protestant in so far 
as it desired to be protected in its rights heretofore granted to it 


by this Commission, wherein it is authorized to conduct a sched- 
P.U.R.1928D. 





XUM 





XUM 


RE FRANCIS A. RIORDAN. 855 


ule service between Elko and Reno and also on call service out 
of Elko and Reno for passengers and express to all points in 
Nevada. 

After some discussion all the applicants, and the Boeing Com- 
pany agreed to a plan whereby all carriers by air, on call, will 
be allowed a preference or priority of two hours at their home 
port, over any outside operator coming in. To explain the opera- 
tion of this plan as the Commission understands it, we will 
take a case where the ships of the Nevada Airways and F. A. 
Riordan are all absent from Ely and, for purposes of illustration, 
assume that the Huking Aircraft Corporation has a ship in Ely, 
and request is made of the Huking Company for transportation to 
Reno. Under the agreement made at the hearing, the Huking 
Company would be required to wait for two hours before starting 
for Reno with this passenger, unless a waiver of this time could 
be secured from the Nevada Airways and Riordan in the mean- 
time. 

It is our opinion that this arrangement will operate satisfac- 
torily, and that for the present the operators themselves can be 
relied upon for the enforcement of the rule among themselves. 
If the individual operators find that there are infractions of the 
rule by others, they can bring the matter to the attention of the 
Commission and the matter will be appropriately dealt with. 

An appropriate order will be entered. 

It is ordered, that the application of F. A. Riordan for a 
certificate of public convenience and necessity authorizing the 
operation of a common carrier transportation for passengers 
and express, by aeroplane, between Ely and other points in Neva- 
da, on call, be, and it is hereby, granted ; and 

It is further ordered, that the application of Huking Aircraft 
Corporation for a certificate of public convenience and necessity 
authorizing the operation of a common carrier transportation 
service for passengers and express, by aeroplane, between Reno 
and other points in Nevada, on call, be, and it is hereby, granted ; 
and 

It is further ordered, that the application of Nevada Airways, 
Incorporated, for a certificate of public convenience and neces- 


sity authorizing the operation of a common carrier transporta- 
P.U.R.1928D 
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tion service for passengers and express, by aeroplane, between 
Ely and other points in Nevada, on call, be, and it is hereby, 
granted ; and this authorization shall be effective when said Ne- 
vada Airways shall have filed with the Commission completed 
exhibits “A”, “B”, and “C” referred to in its application; and 

It is further ordered, that F. A. Riordan, Huking Aircraft 
Corporation, Nevada Airways, Incorporated, and Boeing Air 
Transport, Incorporated shall observe the following rule in con- 
ducting “‘on call” operations within Nevada: 

1. For the purpose of this rule the “home port” of F. A. 
Riordan and Nevada Airways, Incorporated in Ely, Nevada; 
the “home port” of Huking Aircraft Corporation is Reno, Neva- 
da; the “home ports” of Boeing Air Transport, Incorporated, are 
Reno and Elko, Nevada. 

2. Any operator shall have a priority or preference of two 
hours at his “home port” over any operator away from his “home 
port.” This means no certificate holder in this state may proceed 
with passengers or property for hire from any point other than 
his “home port” and which is the “home port” of another certifi- 
eate holder until after a period of two hours have elapsed from 
the time the request for transportation is received unless he shall 
in the meantime secure from the operator or operators at whose 
“home port” he is located a waiver of the provisions of this rule. 
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RE MALDEN ELECTRIC COMPANY, 
[D. P. U. 2,930.] 


RE MAYORS OF MALDEN, MEDFORD, MELROSE AND 
EVERETT. 


{[D. P. U. 2,934.] 


Rates — Electricity — Optional room rate. 

A proposed rate schedule for domestic electric service based on the 
so-called “room rate” was made an optional alternative with an ordi- 
nary per kilowatt hour rate within a nominal service charge in order to 

P.U.R.1928D. 
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Dp 
uo 


allow its use by those customers finding it advantageous without penal- 
izing other consumers having houses with a large number of rooms but 
using a small amount of energy. 


[August 2, 1928.] 


Petition of mayors and consumers of a certain community for 
reduction of rates for electric service; rates adjusted in accord- 
ance with opinion. 


By the Department: Pending a hearing on the foregoing 
petitions, the Malden Electric Company filed new rates, which it 
was claimed by the company effected a reduction in the rates ap- 
plicable to the various classes of service supplied by it. Pend- 
ing a decision upon the petitions these rates have been from time 
to time suspended. The opposition to the proposed rates of the 
company was mainly directed to the rates it was proposed to make 
applicable to domestic customers. These rates establish what is 
known as a “room rate,” the rate being as follows: 


For the first 3 k.w.h. per room per month a charge of 10¢ net per k.w.h. 
For the next 55 k.w.h. per room per month a charge of 74¢ net per k.w.h. 
For all over 8 k.w.h. per room per month a charge of 4¢ net per k.w.h. 

The rates provide that all residences shall be considered as hav- 
ing at least three rooms. There is also provided a minimum 
charge of 50 cents net per month applicable to 15 ampere meters 
or less. A somewhat larger minimum charge is made applicable 
to larger meters, but as the meter ordinarily used is of 15 
amperes or less, no serious objection was raised as to the mini- 
mum meter charge. The present rates of the company applica- 
ble to residences provide for a charge of 103 cents net per kilo- 
watt hour for the first 15 kilowatt hours used and a charge of 8 
cents net for all over 15 kilowatt hours used, with the same pro- 
visions for a minimum charge as to the meters as is proposed in 
the new rates. 

We think it obvious that the proposed rates would effect a very 
considerable reduction in rates to residential customers, except 
those customers who have a large number of rooms and use com- 
paratively little electricity. 

The main objection to the proposed rates advanced by the 
petitioners was that they would effect an increase to a large 
number of customers who had houses with a large number of 
P.U.R.1928D. 
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rooms. As a consequence we have considered some method by 
which this objection might be removed and at the same time per- 
mit the proposed room rates to be available to the large propor- 
tion of the customers to whom they would be advantageous. The 
company’s new rates provide for a decrease in charges to power 
customers and they effect a reduction to the users of small meters. 
As a consequence we have had various conferences with rep- 
resentatives of the company and of the petitioners, and as a 
result of these conferences and a consideration of the problems 
involved, we have come to the conclusion that by making a new 
rate applicable to household service of a 50-cent service charge 
and a commodity rate of 8 cents per kilowatt hour for the first 
15 kilowatt hours used per month, and 6 cents per kilowatt hour 
for the use in excess of 15 kilowatt hours a month, leaving the 
proposed room rate as an optional rate, a reduction in the rates 
will be effected for all residential customers. This will effect a 
saving to this class of customers of at least $111,000. 

We also fix a rate applicable to commercial customers of a 
service charge of 50 cents and a commodity rate of 8 cents per 
kilowatt hour for the first 30 kilowatt hours used per month, and 
a rate of 6 cents for all electricity used in excess thereof. While 
this rate may cause a very slight increase to a few commercial 
customers who use very little electricity, it will effect a saving 
to the class of commercial customers as a whole of at least 
$66,000. The saving to the power users under the schedules 
filed, which we do not change, will be approximately $34,600. 
The total reduction of the company’s income caused by our order 
will be at least $211,000 a year. 

If the use of electricity should be substantially increased in 
the future, as we believe it will be, a further reduction in rates 
will be justified and such reduction can be accomplished very 
readily by a modification of the rates which we hereby establish. 

We think that customers having residences of six rooms or less 
will find it to their advantage to be served under the optional 
room rate. 

As we think sufficient time should be allowed to the customers 
of the company to determine which rate they will select, we think 
the rate should not be made effective until September 1, 1928. 
P.U.R.1928D. 
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MASSACHUSETTS DEPARTMENT OF PUBLIC UTILITIES. 


RE EDISON ELECTRIC ILLUMINATING COMPANY. 
[D. P. U. 2751.] 


Discrimination — Electricity — Cost of distribution. 

1. It was recognized that the cost of generating and transmitting 
electricity up to the point it leaves substations was substantially the 
same for all classes of consumers, but that beyond that point the cost 
necessarily varied, owing to the varying costs of distribution, p. 861. 

Rates — Reasonableness — Factors for consideration — Load. 

2. The time, the length, and the uniformity of the use of electric 
current are factors which must be taken into consideration in fixing 
rates therefor, p. 861. 

Discrimination — Rates — Electricity — Competitive situation. 

3. Competitive conditions cannot justify the sale of electricity at 
such a rate or in such a manner as to throw a burden upon the rate- 
payer as to whom there is no competition, p. 861. 

Rates — Composition of rate schedules — Electricity. 

4. The Commission should not, except in unusual circumstances, 
undertake to establish the entire rate structure of the utility, and un- 
less some unreasonable discrimination occurs, the establishment of rates 
for different classes should generally be left to the discretion of the 
company, p. 862. 

Rates — Electricity — Zone rates. 

5. Zone rates were not established for an electric company serving 
a metropolitan area, owing to manifest difficulties involved in fixing 
satisfactory classifications, where the company had developed its busi- 
ness on the basis of charging the same rate to various customers in the 
same class without regard to the community in which the premises were 
located, and where the distribution system had developed without re- 
gard to the city or town lines, p. 862. 

Rates — Reduction — Electricity. 

6. A reduction in electric rates of the domestic consumer based on 
floor area of the premises served was believed to benefit a larger num- 
ber of customers, and to a greater degree, than a flat reduction in the 
kilowatt hour in the maximum lighting rate, as well as eliminating 
extra meters and circuits, p. 863. 


{June 13, 1928.]. 


Petition of customers of an electric utility for a reduction 
in prices charged for service sold and delivered; domestic rates 
reduced. 

By the Commission: This is a petition of customers in sev- 


eral cities and towns in the area served by the Edison Electric 
P.U.R.1928D. 
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Illuminating Company alleging that the rates charged by the 
company for light and power are unreasonable, unfair and un- 
justly discriminatory, and praying the Department to order the 
company to furnish light and power to users thereof at reason- 
able rates without unjust discrimination. 

This Department on July 30, 1925, (P.U.R.1926A, 525), 
after exhaustive hearings, fixed the net maximum price at which 
electricity should be sold by the company at 84 cents per kilowatt 
hour. The company had then and has now, the practice of 
furnishing lamps of 50 watts and over to customers free of 
charge. This furnishing of lamps was estimated by the De- 
partment in its decision in 1925, supra, to be worth to the cus- 
tomers approximately one-half cent a kilowatt hour. As a 
result, the price of 84 cents was equivalent to an 8-cent charge 
without the free lamps. 

The petitioners in this case contend that the maximum rate 
should be reduced and that, if this results in producing less 
gross revenue than the company necessarily requires, the needed 
amount of revenue should be obtained by increasing somewhat 
certain of the power rates. While it is true that in its decision 
of July 30, 1925, supra, the Department dealt solely with the 
maximum rate, nevertheless, in the determination of what that 
rate should be, it took into consideration all other rates and 
such losses as in its judgment the company was sustaining by 
unprofitable contracts or rates. The Department in that deci- 
sion took occasion to criticize some of the policies and practices 
of the company as tending to throw an undue burden upon the 
lighting customers. These policies and practices the company 
has, to a large extent, modified or corrected. 

Thus the real question presented in this case is whether the 
situation has so changed since the order of 1925, supra, as to 
require a further reduction in rates, or whether facts are now 
brought to our attention which seem to indicate that our finding 
then was wrong. No facts that existed at the time of our deci- 
sion have been brought to our attention of which we were not 
aware. In fact, the experiences of the company seems to have 
justified the views then expressed by us. The operations of the 


company during the year 1926, after the payment of its current 
P.U.R.1928D. 
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dividend and the setting aside of $2,300,000 for depreciation, 
resulted in a deficit of $133,439.28. The appropriation for 
1926 to the company’s depreciation reserve was about 2 per 
cent of its depreciable property. This is little enough, par- 
ticularly in view of the failure of the company to make adequate 
provision for depreciation in the past. At the time of these 
hearings the results of the company’s operations for the year 
1927 were not known. Since that time the annual report of the 
company has been filed and this shows that the estimates of the 
petitioners were not in excess of the actual results. It appears 
from the annual report that the company’s gross revenue for the 
year 1927 was $25,886,945.47, which left a balance, before 
depreciation but after the payment of operating expenses, fixed 
charges and the payment of current dividends, of $3,241,901.51. 
Of this amount, the company transferred to its depreciation 
reserve $3,200,000. 

On May 18, 1927, the Department authorized an issue of 
capital stock of this company of 66,734 shares of the par value 
of $100 each, offered to the stockholders at not less than $215 a 
share. In making this order the Department disallowed ex- 
penditures that had been set up by the company as capitalizable 
amounting to $3,445,526.70. These expenditures had been 
made over a period of many years and should have been taken 
care of out of earnings. This amount should be amortized by 
the company, and we understand that the appropriation of 
$900,000 in 1927, in excess of the amount appropriated for de- 
preciation in 1926, was made with this in mind. Even with this 
amount added, the appropriation to the depreciation reserve for 
the year 1927 was not much in excess of what ought to be 
annually appropriated to the depreciation reserve of a company 


’ of this size, at least until that reserve amounts to a figure which 


is adequate to meet unforeseen contingencies. 

[1-3] Counsel for the petitioners, through extraordinary in- 
dustry, prepared and submitted many tables indicating that a 
burden is thrown upon the maximum ratepayers by reason of the 
company selling its electricity too low to those customers using 
large quantities. We have given careful consideration to these 


tables, and we are not convinced that any substantial burden is 
P.U.R.1928D. 
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thrown upon the maximum ratepayers or that any discrimination 
results therefrom. We do not agree with the allocations of cost 
assumed in some of the tables. It is probably true that the cost 
of generating and transmitting electricity up to the point it 
leaves the substations is substantially the same for all classes 
of customers. Beyond that, however, the cost necessarily varies 
greatly, due to the varying costs of distribution. Moreover, the 
time, the length, and the uniformity of the use are factors which 
must be taken into consideration in fixing rates. The sale of 
power and the sale of electricity for lighting to very large cus- 
tomers is competitive; while that to the ordinary user is non- 
competitive. We agree that competitive conditions cannot justi- 
fy the sale of electricity at such a price or in such a manner as 
to throw a burden upon the ratepayers as to whom there is no 
competition. Our views in relation to this subject were set forth 
at some length in our prior decision, and we think it unneces- 
sary to repeat them here. A very large amount of electricity 
sold by the company is delivered at high tension and transformed 
by the customer. Here it is obvious that the cost of transmis- 
sion per kilowatt hour is very low, and a small charge per 
kilowatt hour in addition to the cost of generation is often suf- 
ficient to cover the cost of production and transmission. 

[4] In our opinion, we ought not, except in unusual circum- 
stances, to undertake to establish the entire rate structure of a 
company. This is a matter which falls largely within the ficld 
of management, and unless the competitive rates are such as 
impose a burden upon customers paying under the noncompeti- 
tive rates, or result in unreasonable discrimination, we feel that 
the establishment of these rates should generally be left to the 
discretion of the company. 


[5] We have considered whether a system of zone rates would 


be more equitable than the method of treating the entire area 
as one district and whether it could be made effective at this 
time. In view of the large territory the company serves and the 
differences in the density of the population in the various com- 
munities, a superficial view is likely to lead one to the thought 
that there ought to be a differential in the price. In the con- 


sideration of the zones to be established and the differential to 
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be applied, practical difficulties are immediately encountered. 
The profit derived from a given community is not easily, if at 
all, ascertainable, for the reason that the cost of supplying such 
community cannot definitely be ascertained. If the customers 
in a city were all supplied from substations used to supply them 
alone, it would be possible to approximate the cost of serving the 
consumers in that city. This is not so, but even if it were, it 
would require a very long and expensive study of the cost of that 
part of the distribution system devoted to the distribution of 
electricity in each.community. The company has developed its 
business on the basis of charging the same rate to the various 
customers of the company in the same class without regard to 
the community in which the customer’s premises are located. 
The distribution system of the company has been developed 
without regard to city and town lines, treating the area served 
largely as if it were one city. The rates applicable to the more 
densely settled portions of the territory served could not be 
lowered without making a substantial increase in the rates in the 
less densely settled portions. Due to the manifest difficulties 
involved in fixing satisfactory zone rates, we think it undesirable 
at this time to attempt to establish them. 

While the expenditures of the company disallowed as capital 
expenditures ought to be amortized as soon as it may be reason- 
ably done, we believe that by spreading the amortization over 
some years the company can, with its increase in the volume 
of business, make certain changes in its schedule of rates which 
will reduce the cost to the domestic consumers approximately 
$1,000,000 annually. In 1927 the company sold more than 
155,189,860 kilowatt hours at the maximum rate. A reduction 
on that basis of 1 cent per kilowatt hour would amount to at 
least $1,551,898.60, and a reduction of 4 cent a kilowatt hour 
would amount to at least $775,949.30. Obviously, if a flat 
reduction in the maximum rate were to be ordered, only a 4-cent 
reduction could be made. 

[6] At the present time the company has a schedule known 
as “Domestic Lighting and Appliance Rate B.” This schedule 
provides for a rate of 8} cents a kilowatt hour for the first 3 


kilowatt hours per month per 100 square feet of floor area, 5 
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cents per kilowatt hour for the next 6 kilowatt hours per 100 
square feet, and 3 cents per kilowatt hour for any excess, total 
areas of less than 1,000 square feet being figured as 1,000 feet. 
This rate now applies to domestic users in private dwellings or 
apartments where 20 kilowatt hours per month, as determined 
from the company’s standard table of consumption, are used by 
the customers’ domestic appliances or apparatus. We are of the 
opinion that such a system of rates, with modifications for the 
benefit of the consumer, should be applied to private dwellings 
and apartments whatever the use made of the electricity. This 
would result in a reduction in rates to a very large part of the 
company’s customers and at the same time would insure no 
increased loss to the company from those customers whose use is 
so small as to make them unprofitable. Moreover, it would 
eliminate the necessity of two meters and two circuits to whom 
the rate would apply.. Experience will demonstrate whether the 
income of the company under such changed rate will permit of 
a further reduction. We believe that the rate which we are 
ordering to be put into effect will benefit a larger number of 
customers. and to a greater degree than a flat reduction of $ cent 
a kilowatt hour in the maximum lighting rate, will save the 
domestic consumers approximately one million dollars annually, 


and, moreover, will not increase the rates to any consumer. 
P.U.R.1928D. 





XUM 





XUM 


INDEX. 


ABANDONED PROPERTY. 
Amortization of superseded property, see RETURN, 11. 


ABANDONMENT. 

Lack of Commission jurisdiction over sale of abandoned railway prop- 
erty, see CONSOLIDATION, MERGER, AND SALE, 5. 

Illegal antiduplication contract as not evidence of voluntary abandon- 
ment of right in territory affected, see EvIDENCE, 10. 

Discontinuance of service for failure to make prompt payment as not 
unreasonable in view of previous record, see PAYMENT, 2. 

Continuation of utility operation subsequent to authority to cancel 
tariffs as giving Commission power to determine rates, see PUBLIC 
Uriuitiks, 1. 

Discontinuance of service for six months without cost as loss of utility 
status, see PusLic UTILITIES, 2. 

Commission jurisdiction over abandonment of service, see SERVICE, 1, 4. 

Abandonment and discontinuance of service, see SERVICE, 10-17. 


ACCOUNTING. 

Commission as required to follow judicial procedure in examining ac- 
counts of applicant for rate increase favoring rates, see COMMIS- 
SIONS, 1. 

Allowance for matured depreciation in addition to current depreciation 
not allowed as a duplication of expense, see DEPRECIATION, 2. 
Allowance of percentage of gross revenue of street railway for deprecia- 

tion as improper, see DEPRECIATION, 9. 

Comparative cost studies for allocation of commutation from through 
railroad passengers, see RATES, 65. 

Charging excess purchase price to surplus, see Security IssugEs, 2. 

Charging excess of purchase price to expense account, see Security Is- 
SUES, 3. 


1. The Commission has power in its judicial capacity to permit the 
inspection, by cities protesting a rate increase, of the original accounts and 
records of the applicant utility where the latter has based thereon certain 
summaries which it has submitted in evidence as exhibits in support of its 
claim. Re Pacific Teleph. & Teleg. Co. (Cal.) 313. 

2. The permission to protestants in a rate case to inspect utility records 
does not include leave to remove them from the custody or control of the 
utility, nor grant them the right to inspect them in such a manner as would 
interfere with normal business operations, and the examination must be con- 
ducted with reasonable safeguards. Re Pacific Teleph. & Teleg. Co. (Cal.) 
313. 
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ACCOUNTING—continued. 

3. The Commission is without authority to compel a utility to open its 
books and records to protestant relating to the amount and nature of busi- 
ness transacted at a certain station where the Public Service Law restricts 
the inspection of such records to the Commission itself or its duly authorized 
representatives. Re Wabash R. Co. (Mo.) 387. 

4. A valuation fixed as of a recent year should not be used to estab- 
lish deficits as of previous years. Re Plainfield-Union Water Co. (N. J.) 
799. 

5. A regulation of the Commission as a condition to the issuance of a 
certificate of convenience that books of accounting and records shall be kept 
within the state is neither unreasonable nor arbitrary, notwithstanding the 
fact that there might be a situation which would require a change of loca- 
tion of the records to a point outside of the state. Tennessee Eastern Elec- 
tric Co. v. Hannah (Tenn. Ch. Ct.) 50. 


ACCRUED DEPRECIATION. 
Deduction of accrued depreciation in valuation, see VALUATION, 22. 


ALLOCATION. 
See APPORTIONMENT. 


AMORTIZATION. 
Amortization of value of water rights arising under contract for a term 
of -years, see RETURN, 4. 
Amortization of superseded property, see RETURN, 11. 
Amortization of bridge property in view of franchise expiration, see 
RETURN, 14. 


ANTIDUPLICATION CONTRACT, 
See ConrTRACTs. 


ANTI-TRUST LAWS. 
See also MONOPOLY AND COMPETITION. 
Commission as having no power to compel forfeiture of certificate for 
violation of anti-trust rules or laws where no provision is made for 
defensive hearing, see Commissions, 15. 


APPEAL AND REVIEW. 

Appellate court as having no knowledge of proper allowance for depre- 
ciation of gas distribution system, see DEPRECIATION, 4. 

Opinions of experts interested in rate increase as not substituted on 
appeal for judgment of Commission based on substantive evidence, 
see EvIDENCE, 8. 

Motion to modify injunction restraining Commission from proceeding 
in a matter already involved in Federal Court as denied where 
Commission order could not be enforced until after appeal, see In- 
JUNCTION, 5. 

P.U.R.1928D. 
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APPEAL AND REVIEW—continued. 

Court as having no authority to terminate rate proceedings on appeal 
from Commission so as to leave utility free to file new application, 
see RATES, 7. 

Courts determining appeal from Commission rate order as having no 
authority to allow utility to regulate its own rates, see Rates, 8. 

Findings of Commission with respect to reparation as found to be er- 
roneous on appeal, see REPARATION, 3. 


Annotation on appeal and review, p. 178. 

Statement that the findings of fact by the Commission are not made 
conclusive by a statute providing for judicial review but that they are only 
entitled to a prima facie presumption of correctness, p. 195. 

1. The fact that the location of premises to which service had previously 
been wrongfully refused by a company obligated by a franchise to serve all 
within the limits of a certain city had since been detached from such city 
by a revision of boundaries, does not warrant a dismissal of the cause on 
appeal, since the applicant for service is still at least entitled to damages 
for the time during which he was entitled to service. Arkansas-Missouri 
Power Co. v. Brown (Ark. Sup. Ct.) 6. 

2. A finding of fact made as a result of misplacing the burden of proof 
can not be permitted to stand on appeal. Hartford v. Connecticut Co. 
(Conn. Sup. Ct. Err.) 447. 

3. The improper admission of evidence as to whether the payments by 
a street railway to a city of a percentage of its gross receipts under the 
terms of a franchise, was a tax was held prejudicial error where the trial 
court erroneously found that it was in fact a tax. Hartford v. Connecticut 
Co. (Conn. Sup. Ct. Err.) 447. 

4. The proceedings in gas-rate cases considered, and held, judgments 
enjoining enforcement of rate orders promulgated by the Public Service 
Commission were sustained by the evidence. Wichita Gas Co. v. Public 
Service Commission (Kan. Sup. Ct.) 124. 

5. The presumption of validity attending the Commission’s order, no 
longer obtains in an appellate court, where the order has been reversed by 
an intermediate court of law and the presumption in such a situation is in 
favor of the lower court. Wichita Gas Co. v. Public Service Commission 
(Kan. Sup. Ct.) 124. 

6. It is not the province of the appellate court to weigh evidence or 
arguments based on conflicting evidence as to questions of fact already deter- 
mined by a fact finding tribunal. Wichita Gas Co. v. Public Service Com- 
mission (Kan. Sup. Ct.) 124. 

7. A rate of return undisputed in inferior proceedings may not be 
questioned for the first time upon appeal. Wichita Gas Co. v. Public Serv- 
ice Commission (Kan. Sup. Ct.) 124. 

8. A proper conclusion in a rate-making estimate actually reached by 
improper methods will not be disturbed upon appeal. West v. United R. & 
Electric Co. (Md. Ct. App.) 141, 193. 

9. A finding of the State Corporation Commission as to the justness 
and duly compensatory character of an intrastate freight rate will be sus- 
tained by this court, where the finding is supported by substantial ana 
P.U.R.1928D. 
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APPEAL AND REVIEW—continued. 
satisfactory evidence. Artesia Alfalfa Growers Asso. v. Atchison, T. & S. 
F. R. Co. (N. M. Sup. Ct.) 823. 

10. A contention for reversal that an extension establishing a new trans- 
portation operation was permitted without any showing made that public 
convenience demanded or required such operation is based upon a determi- 
nation of a question of fact and goes to the weight of the evidence. Buckeye 
Stages v. Public Utilities Commission (Ohio Sup. Ct.) 44. 

11. The court will not substitute its judgment for that of the Commis- 
sion as to a conclusion that the public in a certain locality needs additional 
transit service where there is evidence sufficient to sustain the same. Buck- 
eye Stages v. Public Utilities Commission (Ohio Sup. Ct.) 44. 

12. On appeal from an order of the Corporation Commission in fixing a 
rate to be charged by a gas company, if there is any evidence reasonably 
tending to support the order of the Commission the prima facie presump- 
tion of the order’s being reasonable, just, and correct, obtains by reason of 
§ 22, art. 9 of the Constitution, and the burden is upon appellant to over- 
come that presumption. Pressure Oil & Gas Co. v. Tri-City Gas Co. 108 
Okla. 248, P.U.R.1925E, 12, 236 Pac. 41; Hominy Light & Gas Co. v. State 
(Okla. Sup. Ct.) 743. 

13. Where the evidence fairly shows that a rate fixed by the Corpora- 
tion Commission will bear a reasonable net return on the investment, this 
court will not disturb the findings and order of the Corporation Commission 
made thereon. Hominy Light & Gas Co. v. State (Okla. Sup. Ct.) 743. 

14. Rules and regulations of a Commission adopted in exercise of the 
legislative powers delegated to it, and which are distinct from the judicial 
functions, are subject to the review of the court. Tennessee Eastern Elec- 
tric Co. v. Hannah (Tenn. Ch. Ct.) 50. 

15. Findings of the Commission as to the valuation and rates of a pub- 
lic utility are conclusive, notwithstanding the fact that they are subject to 
review by the courts as to reasonableness. Tennessee Eastern Electric Co. 
v. Railroad & Public Utilities Commission (Tenn. Cir. Ct.) 722. 

16. There can be no new trial as of an original cause by the appellate 
court reviewing an order of the Commission. Tennessee Eastern Electric Co. 
v. Railroad & Public Utilities Commission (Tenn. Cir. Ct.) 722. 

17. A review of the Commission findings of value must be confined to the 
refusal to value property having lawful value, or to the lack of competent 
and legal evidence to support such findings. Tennessee Eastern Electric 
Co. v. Railroad & Public Utilities Commission (Tenn. Cir. Ct.) 722. 

18. Proceedings were stayed in a lower court as to all matters affected 
and involved in an appeal taken from an interlocutory order during the 
pendency of such appeal. Interborough Rapid Transit Co. v. Gilchrist (U. 
S. Dist. Ct.) 205. 

19. Any attempted enforcement by a Commission of any order involv- 
ing the question of rates, such as an order directing the lengthening of sub- 
way platforms, or the supply of additional cars, constitutes an interference 
with the exclusive control of the subject matter for which an appeal has 
been removed to an appellate tribunal upon an alleged complaint of con- 
fiscation. Interborough Rapid Transit Co. v. Gilchrist (U. S. Dist. Ct.) 
205. : 

P.U.R.1928D. 
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APPEARANCE. 

Protest by lessee of motor line at inception of hearing on application 
for certificate to competitor as constituting entry of appearance 
and waiver of right to notice, see CERTIFICATES OF CONVENIENCE 
AND NECESSITY, 3. 


APPLIANCES. 
Preferential rates for economic gas appliances, see RATES, 63. 


APPORTIONMENT. 

Apportionment of tolls after physical telephone connection has been 
compelled as not adequate compensation, see CONSTITUTIONAL Law, 
18. 

Railroad as not relieved from paying grade crossing assessment by rea- 
son of Federal highway aid, see CrossiINGs, 2. 

Expense of unnecessary construction occasioned by negligence of city 
as not apportionable to contributing utilities in grade separation, 
see CROSSINGS, 3. 

Unnecessary construction costs in grade separation as apportionable 
against street railway having sufficient notice to have avoided the 
same, see CROSSINGS, 4. 

Comparative cost studies for allocation of commutation from through 
railroad passengers, see RATES, 65. 

Refusal of Commission to determine amount of securities which may 
be delivered to any particular utility vendor in payment although 
Commission may fix maximum amount which may be issued for 
all of the properties involved in a consolidation of several prop- 
erties, see SecurITY IssvEs, 8. 


Annotation on apportionment, p. 436. 

Annotation on apportionment in the case of electric utilities, p. 436. 

Annotation on apportionment in the case of gas utilities, p. 436. 

Annotation on apportionment in the case of railroads, p. 436. 

Annotation on apportionment in the case of telephone companies, p. 438. 

Annotation on apportionment in the case of waterworks, p. 439. 

Annotation on apportionment between combined utility departments, 
p. 440. 

1. Telephone companies originating toll calls were authorized to re- 
deem 25 per cent of the toll charge and the remaining 75 per cent was 
ordered to be divided in proportion to the line mileage that each owned 
and maintained in ratio to the total mileage between the direct and con- 
necting exchanges. Re Fortville ,Teleph. Co. (Ind.) 685. 

2. The neglect to credit to the revenue derived from local passenger 
traffic, receipts taken in by interurban or main line cars incidentally han- 
dling local business, was disapproved as incorrect accounting practice. Re 
Wallower (Mo.) 532. 

3. Failure to credit to local passenger traffic, revenues taken in by inter- 
urban cars, incidentally handling local business, was held not to affect the 
claim of a railway company to fncreased local fares where the system as e@ 
whole was unprofitable. Re Wallower (Mo.) 532. 

P.U.R.1928D. 
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APPORTIONMENT—continued. 

4. The direct expenses of maintaining a utility facility such as a rail- 
road terminal must be considered in any procedure involving rate making, 
and any class of traffic is properly chargeable with a fair proportion of such 
cost. Re New York, N. H. & H. R. Co. (N. Y.) 837. 

5. Electric service should not be required to bear the increased costs of 
steam heat service, made necessary by a change in the location of the gen- 
erating plant of the former and a necessity for increased rates for the lat- 
ter, by reason of the fact that heat was formerly produced by utilizing the 
exhaust steam of the local electric generating plant, even though both the 
electric and heating companies are owned by a single parent company. 
Wayne Public Safety Asso. v. Wayne Steam Heat Co. (Pa.) 433. 


APPRAISALS. 
See VALUATION. 


AUTOMOBILES. 

Certificates for operation, see CERTIFICATES OF CONVENIENCE AND NECES- 
SITY. 

Lack of Commission authority to restrain operation of motor carrier 
without a certificate, see CoMMISSIONS, 6. 

Anywhere-for-hire carriers as not entitled to operate over regular routes 
in view of small amount of taxes paid, see MONOPOLY AND COMPE- 
TITION, 20. 

Duty to protect auto carriers from destructive competition, see Monor- 
OLY AND COMPETITION, 21. 

Consideration of reasonableness of rates, see RATES, 25. 

Competition as affecting rates, see Rares, 32. 

Automobile rates, see Rates, 55-57. 

Refusal to change reasonable bus fare as necessary to avoid disturbance 
of transportation unification plan, see Rares, 56. 

Jurisdiction over changes in motor routes, see SERVICE, 2. 

Automobile service, see SERVICE, 18-20. 


Annotation on automobiles, p. 297. 

Annotation on jurisdiction, powers, and duties of Commissions over au- 
tomobiles, p. 298. 

Annotation on municipal regulation of automobiles, p. 299. 

Annotation on insurance and other regulations affecting automobiles, p. 
299. 

1. The interstate bus traveler is entitled to as much protection and 
safety from operations as the intrastate bus traveler. Re Insurance Regu- 
lation for Motor Transportation Companies (Neb.) 396. 

2. Rules of a State Commission having to do with the safety and pro- 
tection of the traveling public by intrastate busses should be similarly ob- 
served by interstate busses whether affecting auto, rail, or foot travelers. 
Re Insurance Regulation for Motor Transportation Companies (Neb.) 396. 

3. Under § 24 of the Public Utility Act (P. L. 1911, p. 384), the Board 
of Public Utility Commissioners has power to impose upon an autobus line 
P.U.R.1928D. 
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AUTOMOBILES—continued. 

such conditions as to service and operation as the public convenience and 
interests may reasonably require; and in pursuance of such power the Board 
may refuse to rescind a restriction originally imposed upon a bus line that 
its busses shall not take on passengers who begin and end their trips in a 
certain section of its route, even though it has rescinded a similar restric- 
tion as to such section originally imposed upon another bus line running 
over a part of the same route, where such action is reasonably required for 
the convenience and interests of the public concerned in the whole trans- 
portation field of both lines. Motor Transport Co. v. Public Utility Comrs. 
(N. J. Sup. Ct.) 292. 


AUXILIARY SERVICE. 
Auxiliary or feeder bus service as compared with independent bus line, 
see SERVICE, 18-20. 


AVIATION. 
Agreement between air carriers giving preference to pilots in home 
port, see MoNoPpoLY AND CoMPETITION, 19. 


BILLS. 
Loss from failure to collect bills as an operating expense, see RETURN, 
9, 10. 


BOND DISCOUNT. 
Bond discount and brokerage fees as factors in valuation, see VaLua- 
TION, 36. 


BONDS. 
See Security IssuEs. 


BOOKS. 
Books of accounts, see ACCOUNTING. 


BRIDGES. 
Delegation of authority over toll bridges to Commissions by legislature 
as not invalid because of absence of express constitutional pro- 
vision, see CONSTITUTIONAL Law, 11. 
Sinking-fund method in computing depreciation of toll bridge in valua- 
tion proceeding, see DEPRECIATION, 16. 
Officers’ salaries as an operating expense of a toll bridge company, see 
Return, 13. 
Amortization of bridge property in view of franchise expiration, see RE- 
TURN, 14. 
Division of profits with local authorities as bearing on expenses of 
bridge company, see Return, 15. 
Allowances for return of various utilities, see Rerurn, 29-38. 
Prospective construction as a factor in valuation, see VALUATION, 37. 
P.U.R.1928D. 
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BRIDGES—continued. 

1. A law giving the Commission power to regulate toll bridges was 
held to apply to a bridge not entirely located upon the state highway where 
all of the traffic passing over it was deflected from the state right-of-way, 
which was a short distance off. Department of Public Works v. Pacific 
County Bridge Co. (Wash.) 278. 


BRITISH THERMAL UNITS. 


Heating quality of gas, see SERVICE, 22-28. 
BROKERAGE. 
Bond discount and brokerage fees as factors in valuation, see VALUA- 
TION, 36. 


BURDEN OF PROOF. 
Finding of fact made as a result of misplacing burden of proof as not 
permitted to stand on appeal, see APPEAL AND REVIEW, 2. 
Burden of proof as to reasonableness of operating expenses, see RE- 
TURN, 6. 


BUSINESS. 
Losses from new business methods as an operating expense, see RE- 
TURN, 7. 


BUSINESS DEVELOPMENT. 
Factors considered in allowing for going value, see VALUATION, 57-70. 


CANAL. 
Board as having no jurisdiction to question propriety of rates charged 
by canal company, fixed by legislative charter, see Rates, 13. 
Canal service, see SERVICE, 21. 


CANCELLATION, 
Duty to give existing motor utility opportunity to furnish additional 
service before cancellation of certificate, see CERTIFICATES OF CON- 
VENIENCE AND NECESSITY, 1. 


CERTIFICATES OF CONVENIENCE AND NECESSITY. 

Contention for reversal that extension establishing new transportation 
operation was permitted without showing of public convenience as 
based upon determination of question of fact and going to the 
weight of the evidence, see APPEAL AND REVIEW, 10. 

Court as not to substitute its judgment for that of Commission as to 
conclusion that public needs additional transportation service, see 
APPEAL AND REVIEW, 11. 

Lack of Commission authority to restrain operation of motor carrier 
without a certificate, see CoMMISSIONS, 6. 

P.U.R.1928D. 





XUM 





XUM 


INDEX. 873 


CERTIFICATES OF CONVENIENCE AND NECESSITY—continued. 

Lack of Commission power to impose taxes as condition of certificate, 
see COMMISSIONS, 13. 

Lack of Commission power to dispose of state property under guise of 
condition to the issuance of a certificate, see CoMMISSIONS, 14. 
Commission as having no power to compel forfeiture of certificate for 
violation of anti-trust rules or laws where no provision is made for 

defensive hearing, see COMMISSIONS, 15. 

Administrative board as having no right to require citizen to bargain 
away constitutional guaranties as condition to certificate, see Con- 
STITUTIONAL Law, 19. 

Construction of hydroelectric plant by promoters having distribution 
rights in a surrounding territory as not an extension of existing 
rates, see EQUIPMENT AND CONSTRUCTION, 3. 

Presumption is absence of contrary evidence that applicant is financially 
responsible, see EVIDENCE, 9. 

Certificates for development of water powers, see WATER POWERS AND 
WarTER COURSES. 


1. An existing motor utility must be given an opportunity to furnish 
the necessary additional service to accommodate the public because of 
changed street conditions before its certificate is cancelled. Wilcox Transp. 
Co. v. Commerce Commission (Ill. Sup. Ct.) 11. 

2. Chapter 235 of the Session Laws of 1927 of the state of North Dakota 
examined, and held not to apply to a public utility possessing a franchise 
granted before the time said law came into effect, when said franchise was 
granted within a year prior to the coming into effect of the law. Olson v. 
Erickson (N. D. Sup. Ct.) 300. 

3. An announcement of protest both in writing and through counsel 
by a lessee of a motor line at the inception of a hearing on an application 
for a certificate to a competitor after due service of notice on his lessor 
constitutes an entry of appearance and a waiver of any rights to notice 
which the law (Gen. Code, § 614-91) might otherwise require. Buckeye 
Stages v. Public Utilities Commission (Ohio Sup. Ct.) 44. 

4. The Commission is justified in granting an extension of motor bus 
facilities if the preponderance of the evidence shows that the public affected 
does not have adequate common carrier transportation service and that such 
extension would serve convenience and necessity of the public and eliminate 
the inadequacy. Buckeye Stages v. Public Utilities Commission (Ohio Sup. 
Ct.) 44. 

5. An electric railway company was held to be entitled to a hearing 
by the Commission on a complaint alleging that the Commission had per- 
mitted a competitive bus line to operate additional equipment without legal 
notice or opportunity to other carriers to protest, as required by law and 
asking that such permission be revoked. Stark Electric R. Co. v. Public 
Utilities Commission (Ohio Sup. Ct.) 483. 

6. An objection to the granting of a certificate to a natural gas com- 
pany to apply for a franchise to render service in the municipality that 
the objector, an existing utility, had surrendered its former municipal 
franchise in exchange for a revocable permit, and that the Commission was, 
P.U.R.1928D. 
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CERTIFICATES OF CONVENIENCE AND NECESSITY—continued. 
therefore, without jurisdiction to entertain such an application, was over- 
ruled. Re Municipal Gas Co. (Okla.) 418. 

7. The Commission, in issuing a certificate for the operation of a nat- 
ural gas business, will not assume the responsibility of making a finding 
of fact upon the problematical gas supply available at any given time for 
consumption or for any definite future period. Re Muskogee Natural Gas 
(Okla.) 637. 

8. The Commission may properly require a certificate of convenience 
and necessity before the construction of a plant to develop water power is 
commenced, notwithstanding the fact that it has not yet become a utility, 
is in territory already served by the promoters, and will not interfere with 
other utilities. Tennessee Eastern Electric Co. v. Hannah (Tenn. Ch. Ct.) 
50. 

9. A certificate of convenience and necessity should not be refused by a 
State Commission for the exploitation of water power by an electric com- 
pany because of the fact that no permit has been given or appears likely to 
be given by the Federal Water Power Commission, where the state statutes 
do not require that application for either license or permits shall be first 
made to the Federal body as a condition precedent to a state certificate. 
Tennessee Eastern Electric Co. v. Hannah (Tenn. Ch. Ct.) 50. 

10. A condition to the issuance of a certificate to develop water power 
that the applicant satisfy the Commission at a public hearing of its good 
will and financial ability to carry out the proposed construction within a 
reasonable time is a wise and, therefore, a valid and enforceable regulation. 
Tennessee Fastern Electric Co. v. Hannah (Tenn. Ch. Ct.) 50. 


CHARTERS. 
See FRANCHISES. 


COMMISSIONS. 

Commission power to permit inspection, by cities protesting against rate 
increase, of original accounts and records of utility, see Account- 
ING, 1. 

Lack of Commission power to compel utility to open books and records 
of protestant relating to amount and nature of business transacted 
at certain stations, in view of statutory provisions, see AccoUNT- 
ING, 2. 

Rules and regulations of Commission adopted in exercise of legislative 
powers delegated to it, as subject to review of court, see APPEAL 
AND REvIEw, 14. 

Power of Commission to restrict automobile operation, see AvTomo- 
BILES, 3. 

Commission power to regulate toll bridges not entirely located upon 
state highway, see BrincEs, 1. 

Overruling of objection to Commission jurisdiction to grant certificates 
of natural gas company to apply for franchise in city where ob- 
jector had surrendered former municipal franchise in exchange for 
revocable permit, see CERTIFICATES OF CONVENIENCE AND NECES- 
sITy, 6. 

P.U.R.1928D. 
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COMMISSIONS—continued. 

Power to require applicant for water power certificate to prove financial 
ability, see CERTIFICATES OF CONVENIENCE AND NEcEssITy, 10. 
Approval of purchase price and terms, see CONSOLIDATION, MERGER, AND 

SALE, 1. 

Lack of Commission jurisdiction over sale of abandoned railway prop- 
erty, see CONSOLIDATION, MERGER, AND SALE, 5. 

Power to determine question of transfer of controlling stock, see Con- 
SOLIDATION, MERGER, AND SALE, 6. 

Lack of authority to add to or take from governmental powers dele- 
gated by the Constitution, see ConsTiTUTIONAL Law, 6. 

Commission as not having right to exercise power of eminent domain, 
see CONSTITUTIONAL Law, 8. 

Commissions as having no power to restrict jurisdiction of state courts 
to order transfer of utility property, see CoNsTITUTIONAL Law, 9. 

Commission as having no authority to impose taxes, see CONSTITUTIONAL 
Law, 10. 

Delegation of authority over toll bridges to Commissions by legislature 
as not invalid because of absence of express constitutional provision, 
see CONSTITUTIONAL Law, 11. 

Delegation of regulatory rate powers by legislature to Commission or 
municipality requiring strict construction, see CoNSTITUTIONAL 
Law, 12. 

Administrative board as having no right to require citizen to bargain 
away constitutional guaranties as condition to certificate, see Con- 
STITUTIONAL Law, 19. 

Commission as not having power to require utility to submit to recap- 
ture on terms below fair valuation, see CONSTITUTIONAL LAw, 20. 

Lack of authority to pass upon expense between parties in contract for 
electrification of siding, see CONTRACTS, 4. 

Power to decide presence of discrimination in rates, see DIScRIMINA- 
TION, 5. 

Power company as not authorized to condemn property consisting of 
different sites without approval of Public Service Commission, see 
EMINENT DoMAIN, 1. 

Records of Commission in prior proceedings as admissible evidence of 
data otherwise obtainable, see EVIDENCE, 1. 

Opinions of experts interested in rate increase as not substituted on 
appeal for judgment of Commission based on substantive evidence, 
see EVIDENCE, 8. 

Testimony of Commission officials as to valuation estimates as proper 
evidence, see EvIDENCE, 11. 

Commission as not restrained from acting on rate increase application 
where no bond had been posted for injunction proceedings in state 
court, see INJUNCTION, 1. 

Refusal of injunctive relief where Commission and other officials might 
be presumed to act properly, see INJUNCTION, 3. 

P.U.R.1928D. 
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COMMISSIONS—continued. 

Motion to modify injunction restraining Commission from proceeding 
in a matter already involved in Federal Court as denied where 
Commission order could not be enforced until after appeal, see IN- 
JUNCTION, 5. 

Unauthorized electrical construction as approved by Commission in pub- 
lic interest, see MONOPOLY AND COMPETITION, 9. 

Commission as having discretion to authorize utility to apply for fran- 
chise notwithstanding unlawful construction, see MONOPOLY AND 
Competition, 15. 

Duty to protect auto carriers from destructive competition, see Monop- 
OLY AND COMPETITION, 21. 

Continuation of utility operation subsequent to authority to cancel 
tariffs as giving Commission power to determine rates, see PUBLIC 
UTiviT1Es, 1. 

Stipulation by objectors to electric rates to withdraw petition in return 
for specific reduction as having no effect upon special investigation 
by Commission, see RATES, 1, 2. 

Jurisdiction, powers and duties over rate regulation, see Rates, 10-21. 

Gas well owner furnishing supply to distributing utility under contract 
regulating rates as consenting to jurisdiction of state to value prop- 
erty devoted to public service, see RaTEs, 36. 

Electric utility having lawfully filed rate schedule as entitled to rely 
on the same in the rendition of its service, see RaTEs, 38. 

Utility serving under rate contract as not entitled to judicial relief in 
absence of waiver of such rate contract by Commission speaking 
for the state, see RaTEs, 39. 

Statute forbidding contract provision for fixed continuing fare as re. 
quiring Commission to regulate all fares of rapid transit company 
to permit reasonable return, see RATES, 42. 

Statute requiring rate contracts to be consistent with public interest 
as determined by Commission as not destroying but merely limit- 
ing right to fix rates by contract, see Rates, 44, 45. 

Necessity for Commission finding of reasonable rates upon transfer of 
bus utility on court order, see RaTEs, 55. 

Duty to fix compensation for toll charges between affiliated telephone 
companies, see RATES, 68. 

Commission authority to grant reparation as restricted to unreasonable, 
excessive or discriminatory rates, see REPARATION, 1. 

Findings of Commission with respect to reparation as found to be er- 
roneous on appeal, see REPARATION, 3. 

Jurisdiction, powers and duties of Commissions with respect to security 
issues, see Securtrry Issues, 7-10. 

Jurisdiction and powers of Commission over service, see SERVICE, 1-5. 


Lack of Commission jurisdiction to fix value of property at estimated 
junk price, see VALUATION, 5. 
P.U.R.1928D. 
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COMMISSIONS—continued. 

Fact that terms of cost plus construction contract between utility and 
construction company might not be in accord with sound policy as 
not giving Commission legal jurisdiction to exclude sums paid 
under it from rate base, see VALUATION, 8. 

Whether use of additional power obtained from hydroelectric project 
constitutes public use as a subject for judicial inquiry and not 
lying within jurisdiction of legislature or its agent to determine, 
see WATER PowERS AND WATER COURSES, 6. 

Power of Commission to grant permits for construction of roadways or 
bridges over navigable waters, see WATER POWERS AND WATER 
Courses, 19. 


Statement that the Commission is not vested with jurisdiction to enter 
declaratory judgments adjudicating its prior action to have been invalid, 
p- 590. 

1. The Railroad Commission, in passing upon a motion of protesting 
cities to inspect the records of an applicant for increased telephone rates 
which had filed exhibits in the form of summaries of such records, is acting 
in a quasijudicial capacity and must adopt the practices of the courts of 
law and equity as to such procedure. Re Pacific Teleph. & Teleg. Co. (Cal.) 
313. 

2. The Commission has no power to interfere with the performance of 
the terms of a valid and lawful contract for the rental of equipment as long 
as it finds that the expenditure incurred therein is reasonable. Re Pacific 
Electric R. Co. (Cal.) 507. 

3. The Commission has no more power to interpret or pass upon the 
validity of a rate-fixing contract than it has, in its regulatory capacity, to 
fix the rates, and where its jurisdiction fails in one case it fails also in the 
other. Arizona Edison Co. v. Southern Sierras Power Co. (Cal.) 586. 

4. Except where limited by a statute or some constitutional provision, 
the acts of the Commission done in the exercise of its statutory powers are 
entitled to the same weight as would be given a direct act of the legislature. 
West v. United R. & Electric Co. (Md. Ct. App.) 141, 193. 

5. The Commission may not pass upon whether or not a gas company 
was confronted with the necessity of building an additional water gas plant, 
and whether or not it did exercise sound judgment in the building of a coke 
oven plant in place thereof. Cronin v. West Boston Gas Co. (Mass.) 181. 

6. The Commission is without authority to issue an order restraining 
or prohibiting anyone from operating as a motor carrier notwithstanding its 
authority to issue or refuse to issue a certificate for such operation and to 
revoke such certificate upon a proper showing. Kansas City Pub. Service 
Co. v. Overland Interstate Bus Corp. (Mo.) 703. 

7. The matter of furnishing employment for a telephone operator is a 
managerial problem over which the Commission has no jurisdiction. Re 
Lincoln Teleph. & Teleg. Co. (Neb.) 392. 

8. A nominal increase was granted to a telephone company having sub- 
scribers to the same exchange in a neighboring state, where the neighboring 
State Commission had carefully investigated the facts and found the rate 
P.U.R.1928D. 
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COMMISSIONS—continued. 
reasonable, and where the subscribers in the latter state were located nearer 
the exchange. Re Summerfield Mut. Teleph. Co. (Neb.) 790. 

9. The Commission has no jurisdiction over private contracts between 
telephone companies providing contact charges for the use of pole space. 
Re Kearney Teleph. Co. (Neb.) 792. 

10. The Commission cannot act as a judicial body in determining the 
rights of parties to a side track agreement already entered into between 
the shipper and the carrier, where the Commission’s powers are restricted 
to the fixing of reasonable returns, in the absence of a contract. Re George 
Adams Lumber Co. (N. Y. T. C.) 411. 

11. Rules and regulations of the Commission concerning the future con- 
duct of utility business are an exercise of the legislative powers delegated 
to an administrative tribunal, and, therefore, distinct from the judicial 
function which is the determination of the legality of past acts. Tennessee 
Eastern Electric Co. v. Hannah (Tenn. Ch. Ct.) 50. 

12. The Commission is charged with the duty of seeing that all laws 
relating to public utilities are enforced and to that end may require all par- 
ties engaged in utility business to submit to the jurisdiction of the Com- 
mission and to the laws of the state. Tennessee Eastern Electric Co. v. 
Hannah (Tenn. Ch. Ct.) 50. 

13. The Public Utilities Commission of Tennessee has no authority to im- 
pose taxes although it be as a condition of an issuance of a certificate of 
convenience and necessity. Tennessee Eastern Electric Co. v. Hannah (Tenn. 
Ch. Ct.) 50. 

14. The powers given the Commission are regulatory, relating to public 
utilities, their property, and the conduct of their business, and it is without 
power to grant, bargain, sell, lease, or otherwise dispose of or confer any 
sort of title to any property for the use of which the state might have the 
right to claim rentals, although imposed under the guise of a condition to 
the issuance of a certificate. Tennessee Eastern Electric Co. v. Hannah 
(Tenn. Ch. Ct.) 50. 

15. A Commission regulation requiring as the condition precedent to 
reception of a certificate that the applicant agree to a forfeiture of his 
rights “at the option of the Commission” for a violation of a Commission 
rule, or State or United States Laws against unlawful combination and 
monopolies, is invalid where no provision is made for a hearing or offering 
of evidence by the utility accused, or a right of redress to the proper forum 
before the penalty shall be executed. Tennessee Eastern Electric Co. v. 
Hannah (Tenn. Ch. Ct.) 50. 

16. The Commission is created by the legislature and not by the Consti- 
tution where a constitutional provision empowers the legislature to provide 
at its own discretion, means and agencies, “to regulate freight traflic and 
passenger tariffs, to correct abuses and prevent unjust discrimination and 
extortion in rates.” Denison v. Municipal Gas Co. (Tex. Sup. Ct.) 493. 

17. A Commission created by a legislature pursuant to constitutional 
authority empowering the latter te establish at its own discretion, means 
and agencies for the regulation of railroads is not restricted by the Con- 
stitution to such jurisdiction and may have its powers enlarged by subse- 
P.U.R.1928D. 





XUM 





XUM 


INDEX. 879 


COMMISSIONS—continued. 
quent statutes to include the regulation of gas utilities. Denison v. Mu- 
nicipal Gas Co. (Tex. Sup. Ct.) 493. 


COMMON BATTERY SERVICE. 
Telephone service generally, see Service, 32-40. 


COMMUTATION SERVICE. 
Use of commutation tickets on interurban railways, see RATES, 64. 
Comparative cost studies for allocation of commutation from through 
railroad passengers, see RATES, 65. 
Reduced commutation rates as inadvisable where straight cash fares 
would not yield necessary return, see Rates, 67. 


CONCLUSIVENESS OF FINDINGS. 
Conclusiveness of findings on appeal, see APPEAL AND REVIEW. 


CONDITIONS. 
Power of Commission to impose conditions upon authorizing security 
issues, see Security IssuEs, 9. 


CONFISCATION. 
Confiscatory return, see RETURN, 39-42. 


CONSOLIDATION, MERGER, AND SALE. 

Rights of water right contract holders as not a matter material to trans- 
fer proceedings of water utility, see PRocepuRE, 1. 

Necessity for Commission finding of reasonable rates upon transfer of 
bus utility on court order, see Rares, 55. 

Clear title to property as a condition of issuing security for acquisi- 
tion, see Security Issugs, 1, 4. 

Charging excess purchase price to surplus, see Security IssuEs, 2. 

Charging excess of purchase price to expense account, see SEcuRITY Is- 
SUES, 3. 

Refusal of Commission to determine amount of securities which may be 
delivered to any particular utility vendor in payment although 
Commission may fix maximum amount which may be issued for all 
of the properties involved in a consolidation of several properties, 
see SecuRITY ISSUES, 8. 

Disapproval of security issues to permit payment for utility property 
when purchase price is in excess of actual or estimated cost depre 
ciated, see SEcuriTy IssvEs, 11. 

Interpretation of sale approval order, see Security IssveEs, 16. 


Statement that if utilities are bought at too high a figure, a raise of 
rates is inevitable, and when rates are raised, public relations will neces- 
sarily be made worse instead of better, p. 380. 

1. An agreement whereby a part of the purchase price is payable upon 
P.U.R.1928D. 
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CONSOLIDATION, MERGER, AND SALE—continued. 

the granting of authorization to transfer properties and the balance payable 
in monthly installments constitutes an evidence of indebtedness, the execu- 
tion of which must be approved by the Commission. Re Gansner (Cal.) 191. 

2. Consideration must be given in a transfer of utility property to the 
fact of accrued depreciation since the purchasing company necessarily as- 
sumes the responsibility of replacing the properties acquired. Re California 
Water Service Co. (Cal.) 208. 

3. A citizen of a foreign state who has procured options to purchase 
telephone property within a state having a law (Burns Revised Statutes, 
1926, § 12772) providing that no license permit or franchise to own, oper- 
ate, manage, or control utility property of any kind should be granted or 
transferred except to a domestic corporation or citizen, has no rights of any 
kind which he can assign to any other corporation or individual. Re Asso- 
ciated Teleph. Co. (Ind.) 376. 

4. A petition for authority to purchase telephone property was denied 
to a company, controlled by foreign interests in contravention of state law 
(Burns Revised Statutes 1926, § 12767), which had an option to purchase 
such property from a citizen of a foreign state who had procured the same 
also in violation of a state law (Burns Revised Statutes 1926, § 12772) re- 
garding the qualification of utility purchasers of utilities within the state, 
where evidence showed an apparently excessive sale valuation and that pres- 
ent efficient management would not be improved. Re Associated Teleph. Co. 
(Ind.) 376. 

5. A petition for Commission approval of the sale of interurban rail- 
way property over which service had been suspended for approximately six 
months without legal justification was dismissed since no public use could 
be predicated upon the use of such equipment in the transportation of per- 
sons or property. Re Fairfield & Shawmut R. Co. (Me.) 385. 

6. The question whether or not a proposed transfer of common stock by 
a public service corporation to a holding company which involves also the 
transfer of utility control should be approved, rests by law (Public Service 
Law, § 70) solely within the sound discretion of the Commission. Re New 
York Electric Co. (N. Y.) 247. 


CONSTITUTIONAL LAW. 


I. In general, 1-7. 

II. Delegation of powers, 8—15, 
III. Due process, 16—22. 
IV. Equal protection, 23. 

V. Impairment of contracts, 24. 


I. In general, 

1. A gas company is not estopped, in proceedings with a customer re- 
garding the latter’s right to a refund, to attack and prove the unconstitu- 
tionality of a statute (Laws, 1905, p. 110) and the invalidity of an ordi- 
nance fixing rates adopted pursuant thereto, notwithstanding the fact that 
it had filed a petition for review of the same as provided by law four years 
prior and the city had instituted suit against the utility for the same cause 
P.U.R.1928D. 
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CONSTITUTIONAL LAW—continued. 
and had ignored the petition for the same period. Mills v. People’s Gas- 
light & Coke Co. (Ill. Sup. Ct.) 17. 

2. An unconstitutional act is in legal contemplation as inoperative as 
though it had never been passed, conferring no rights, imposing no duties, 
and affording no protection, since it is not a law. Mills v. People’s Gas- 
light & Coke Co. (Ill. Sup. Ct.) 17. 

3. The defense of estoppel will not operate against a party attacking 
an order of a court acting without jurisdiction under a void statute. Mills 
v. People’s Gaslight & Coke Co. (Ill. Sup. Ct.) 17. 

4. No grant, extension, or renewal of any franchise or other use of the 
streets, alleys, or other public grounds or ways of any municipality, shall 
divest the state, or any of its subordinate subdivisions, of their control and 
regulation of such use and enjoyment. Nor shall the power to regulate the 
charges for public services be surrendered; and no exclusive franchise shall 
ever be granted. Section 7 of article 18 of Constitution of Oklahoma. Gal- 
breath v. Oklahoma Nat. Gas Co. (Okla. Sup. Ct.) 487. 

5. The appearance at bar of an assistant attorney general and a par- 
ticipation by him in brief and argument is a sufficient compliance with the 
requirement that no constitutional question shall be decided without notice 
to the attorney general for the state and opportunity to enter appearance. 
Tennessee Eastern Electric Co. v. Hannah (Tenn. Ch. Ct.) 50. 

6. The legislature is without authority to add to or take from or sub- 
stantially alter the powers and duties of a governmental agency which are 
expressly defined by the state Constitution. Denison v. Municipal Gas Co. 
(Tex. Sup. Ct.) 493. 

7. A Federal Court, when appealed to for protection of constitutional 
rights, takes jurisdiction as a matter of duty and not of discretion or com- 
ity and without regard to the fact that a state court might have heard the 
case or that it is of local interest only. Interborough Rapid Transit Co. v. 
Gilchrist (U. S. Dist. Ct.) 92. 


II. Delegation of powers, 

Commission as created by legislature and not by Constitution under con- 
stitutional provision empowering legislature to delegate certain powers, 
see COMMISSIONS, 16. 

Commission created by legislature pursuant to constitutional authority as 
not restricted to such jurisdiction, see ComMMIssIONsS, 17. 

Power of legislature to delegate to power corporation right to take private 
land for hydroelectric development as based on public use of power gen- 
erated, see EMINENT Domain, 3. 


8. The Public Service Commission of Kentucky does not have the right 
of exercising the power of eminent domain. Northern Kentucky Mut. 
Teleph. Co. v. Bracken County Teleph. Co. (Ky.) 84. 

9. The state courts are of constitutional origin and their power to order 
a sale, transfer, or assignment of a utility’s certificate of convenience and 
necessity may not be restricted in any way by a rule of the administrative 
Commission imposing its approval as a condition for the validity of such 
an act. Tennessee Eastern Electric Co. v. Hannah (Tenn. Ch. Ct.) 50. 
P.U.R.1928D. 56 
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CONSTITUTIONAL LAW—continued. 

10. The power to impose taxes is a sovereign one delegated to the legis- 
lature by the Constitution, and the right of that department to re-delegate 
it through an administrative Commission must be found in Constitution, or 
it does not exist. Tennessee Eastern Electric Co. vy. Hannah (Tenn. Ch. Ct.) 
50. 

11. An act of the legislature delegating to the Commission the power to 
fix rates for toll bridges is not invalid because the constitution of the state 
does not specifically authorize the delegation of such powers where there is 
likewise no specific provision for the regulation of other public utilities 
concerning which the orders of the Commission have been sustained by the 
highest court of the state. Department of Public Works v. Pacific County 
Bridge Co. (Wash.) 278. 

12. The delegation of the regulatory power over rates by the legislature 
to a Commission or a municipality must be strictly construed and cannot 
be accomplished by implication or extended by inference. Interborough 
Rapid Transit Co. v. Gilchrist (U. S. Dist. Ct.) 92. 

13. The state may authorize a municipality to establish by an inviolable 
contract the rates to be charged by a public service corporation for a definite 
term not grossly unreasonable in point of time. Interborough Rapid Transit 
Co. v. Gilchrist (U. S. Dist. Ct.) 92. 

14. Legislation expressly placing the power over rates and service of 
rapid transit companies in a Commission is an indication that such regula- 
tory power has been intended to be reserved in previous legislation. Inter- 
borough Rapid Transit Co. v. Gilchrist (U. S. Dist. Ct.) 92. 

15. A statute, giving a city power to contract with a Rapid Transit Com- 
pany on such terms and conditions as to rates of fare to be charged as the 
Commission shall deem best suited to public policy, does not vest the city 
with the unrestrained discretion to suspend the police power over rates, 
or to bind itself or the utility for an unlimited period. Interborough Rapid 
Transit Co. v. Gilchrist (U. 8S. Dist. Ct.) 92. 


Ill. Due process. 

Jurisdiction of Federal Courts to protect utility from confiscation by reason 
of contract with city in which parties have not legally agreed on bind- 
ing rates, see Courts, 1. 

Unreasonable rates as subject to restraint although not confiscatory, see 
INJUNCTION, 2. 

Utility subject to confiscatory rate having exhausted all possible relief 
under state law without success as entitled to injunction from Federal 
court notwithstanding proceedings pending in state court, see INJUNC- 
TION, 4. 

Statutes prohibiting the suspension of police power of the state over rates 
as contravened by rate contract seeking to enforce confiscatory fares, 
see Rates, 45. 

Questions of confiscatory return, see Return, 39-42. 


16. Reparation by a gas company to consumers of the proportional dif- 
ference between 480 B.T.U. gas served over a trial period prior to a Com- 
mission order permitting such a reduction from the regular standard of 
P.U.R.1928D. 
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CONSTITUTIONAL LAW—continued. 
565 B.T.U.’s per cubic foot was held unwarranted where it would reduce 
the earnings of the company below a fair rate of return and result in 
violation of its constitutional rights. Re Illinois Gas Asso. (Ill.) 220. 
17. Compulsory physical connections between the lines of telephone com- 
panies in public interest is a taking of private property for which adequate 
compensation must be made prior to the taking and through the medium 
of eminent domain. Northern Kentucky Mut. Teleph. Co. v. Bracken County 
Teleph. Co. (Ky.) 84. 


18. The apportionment of tolls after physical connection has been com- 
pelled between two telephone companies is not adequate compensation as 
required by the Constitution of the state or of the United States, and such 
compensation must be made previous to the taking. Northern Kentucky 
Mut. Teleph. Co. v. Bracken County Teleph. Co. (Ky.) 84. 


19. No administrative board has the right to require a citizen to 
bargain away his constitutional guaranties, although it be under the guise 
of a condition precedent to the issuance of a certificate to engage in utility 
business. Tennessee Eastern Electric Co. v. Hannah (Tenn. Ch. Ct.) 50. 

20. The Commission is without power to require a utility at the expira- 
tion of a period after which a right of recapture is reserved to the state to 
surrender private property rightfully owned and acquired upon such values 
and terms as may be declared thereafter, without any guaranty or assur- 
ance that fair or just compensation shall be received. Tennessee Eastern 
Electric Co. v. Hannah (Tenn. Ch. Ct.) 50. 


21. Denial of an application for a hearing to increase rates, where the 
statute provides for such application, amounts to confiscation if the cur- 
rent rate be too low. Interborough Rapid Transit Co. v. Gilchrist (U. S. 
Dist. Ct.) 92. 

22. A denial by the Commission of a change in a rate of fare is a denial 
of due process where it has not only rejected the proposed new rates but 
instituted injunction proceedings to forbia their operation, and where it is 
established that the present rate amounts to continuous confiscaton. Inter- 
borough Rapid Transit Co. v. Gilchrist (U. S. Dist. Ct.) 92. 


IV. Equal protection. 


23. A statute granting to the owner of the major part of the head of 
a usable stream flow, power rights which are withheld from the owner of 
the minor part is not a violation of the equal protection clause of the Con- 
stitution since the sovereign power of eminent domain may be withheld 
from all except the sovereign and the legislative authority to delegate such 
power is restricted only by the requirements of just compensation and pub- 
lic use. People ex rel. Horton v. Prendergast (N. Y. Ct. App.) 198. 


V. Impairment of contracts, 
Contracts depending on unconstitutional statute as void, see ConTrRacts, 3. 
Street railway claiming contract applying for payment of gross receipt per- 
centage of city to be beyond its powers because of inequitable tax ap- 
portionment, as having burden of proof to support such contention, see 
FRANCHISES, 7. 
P.U.R.1928D. 
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CONSTITUTIONAL LAW—continued. 

Utility serving under rate contract as not entitled to judicial relief im 
absence of waiver of such rate contract by Commission speaking for 
the state, see RaTeEs, 39. 

Statute requiring rate contracts to be consistent with public interest as 
determined by Commission as not destroying but merely limiting right 
to fix rates by contract, see Rates, 44, 45. 


24. A constitutional provision requiring the consent of the state to con- 
struction and operation of subways, but not specifying fare regulation, does 
not make the approval of a contract having a 5-cent fare limitation by a 
city board, pursuant to such provision, a constitutional creation of con- 
tractual rights including such limitations, where a Rapid Transit Act pro- 
vides only for such consents by the board as are necessary to be fulfilled 
by the express language of the constitutional provision. Interborough Rapid 
Transit Co. v. Gilchrist (U. S. Dist. Ct.) 92. 


CONSTRUCTION PERIOD. 
Ascertainment of reproduction cost generally, see VALUATION, 13-21. 


CONSUMERS AND PATRONS. 
Valuation of consumer-owned property, see VALUATION, 40. 


CONTRACTORS’ PROFITS. 
Disapproval of security issues to meet contractor’s or manufacturer’s. 
profits in addition to actual construction cost, see Security IssvuEs, 


13. 


CONTRACTS. 

Commission as lacking power to interfere with performance of con- 
tract for rental of equipment, see ComMMISSIONS, 2. 

Commission power to interpret or pass on validity of rate contract. 
as correlative with its jurisdiction to regulate rates, see ComMIs- 
SIONS, 3. . 

Lack of Commission jurisdiction over contract of telephone company 
providing for contract charges, see CoMMISSIONS, 9. 

Lack of Commission power to construe spur track agreement, see Com- 
MISSIONS, 10. 

Municipality as properly authorized to establish by contract utility 
rates for reasonable period, see CoNSTITUTIONAL Law, 13. 

Statutes giving city power to contract with utility as to rates as not 
vesting city with unrestrained discretion to suspend police power 
for unlimited period, see ConsTiruTIONAL Law, 15. 


Constitutional provision requiring consent of state to rate contract: 


with rapid transit company, see CoNSTITUTIONAL Law, 24. 
Jurisdiction of Federal Courts to protect utility from confiscation by- 
reason of contract with city in which parties have not legally 
agreed on binding rates, see Courts, 1. 
P.U.R.1928D. 
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CONTRACTS—continued. 

Duty of municipality to supply water without discrimination regard- 
less of contract, see DISCRIMINATION, 8. 

Supply contract between municipal plants as not releasing municipality 
from duty to serve public with water, see DISCRIMINATION, 9. 
Illegal antiduplication contract as not evidence of voluntary abandon- 

ment of right in territory affected, see EvipeNcE, 10. 

Telephone companies retaining telegraph rights as not entitled to enter 
into anti-duplication agreement, see MoNOPoLY AND COMPETITION, 
17. 

Telephone company voluntarily relinquishing rights to avoid anti- 
duplication contract as entitled to resume service, see MONOPOLY 
AND COMPETITION, 18. 

Stipulation by objectors to electric rates to withdraw petition in return 
for specific reduction as having no effect upon special investigation 
by Commission, see Rates, 1, 2. 

Nonutility as not required to furnish service at rates less than terms 
of contract, see RATEs, 3. 

Rate contracts as not ousting Commission of its jurisdiction, see RaTEs, 
12. 

Rate contract as subject to Commission regulation of rates, see RaTEs, 
17. 

Delegated Commission power over rate contracts, see RATEs, 20, 21. 

Rates fixed by contract, see RATES, 36-45. 

Amortization of value of water rights arising under contract for a 
a term of years, see RETURN, 4. 

Contract restriction on utility duty, see SERVICE, 7. 

Obligation of municipal plant to another municipality, see Service, 29. 

Fact that terms of cost plus construction contract between utility and 
construction company might not be in accord with sound policy as 
not giving Commission legal jurisdiction to exclude sums paid under 
it from rate base, see VALUATION, &. 

Failure to file statement with Commission as required by the order as 
affecting laws for value of alleged water right claimed by water 
utility under 25-year contract approved by Commission, see VaLuA- 
TION, 71. 


1. The judgment or estimates of contracting parties as to the value of 
their respective considerations for a contract are beyond the control of a 
court. Hartford v. Connecticut Co. (Conn. Sup. Ct. Err.) 447. 

2. The contract of a municipality which is not within the power con- 
ferred upon it is ultra vires (that is, void ab initio) and the act of one 
or both parties to the contract cannot give it life either by way of ratifica- 
tion or estoppel. Hartford v. Connecticut Co. (Conn. Sup. Ct. Err.) 447. 

3. Contracts which depend for a consideration upon an unconstitutional 
statute are void. Mills v. People’s Gaslight & Coke Co. (Ill. Sup. Ct.) 17. 

4. The Commission cannot pass upon the matter of expense between 
the parties for the electrification of a siding in the absence of any express 
stipulation in the contract. Re George Adams Lumber Co. (N. Y. T. C.) 
411. 

P.U.R.1928D. 
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CONVENIENCE. 
See CERTIFICATES OF CONVENIENCE AND NECESSITY. 


COST OF SERVICE. 
Factors considered in determining reasonableness of return, see RE- 


TURN, 16-27. 


COSTS AND EXPENSES. 

Apportionment of costs and expenses, see APPORTIONMENT. 

Factors considered in allowing for working capital, see VALUATION, 48- 
ov. 

Factors considered in allowing for going value, see VALUATION, 57-70. 

Whether use of additional power obtained from hydroelectric project 
constitutes public use as a subject for judicial inquiry and not ly- 
ing within jurisdiction of legislature or its agent to determine, see 
WATER POWERS AND WATER CovRSES, 6. 


COURTS. 

Appeal and review generally, see APPEAL AND REVIEW. 

Commission as required to follow judicial procedure in examining ac- 
counts of applicant for rate increase favoring rates, see CoMMIS- 
SIONS, 1. 

Jurisdiction of Federal Courts over constitutional questions as not a 
matter of discretion or comity, see CoNSTITUTIONAL Law, 7. 
Commissions as having no power to restrict jurisdiction of state courts 

to order transfer of utility property, see ConstiTUTIONAL Law, 9. 

Judgment of contracting parties as to the value of their respective 
considerations as beyond control of court, see Contracts, 1. 

Power of referee of trial court to receive evidence as to proper allow- 
ance by Commission for depreciation, see DEPRECIATION, 3. 

Appellate court as having no knowledge of proper allowance for gas 
distribution system, see DEPRECIATION, 4. 

Commission as not restrained from acting on rate increase application 
where no bond had been posted for injunction proceeding in state 
court, see INJUNCTION, 1. 

Utility subject to confiscatory rate having exhausted all possible relief 
under state law without success as entitled to injunction from 
Federal Court notwithstanding proceedings pending in state court, 
see INJUNCTION, 4. 

Motion to modify injunction restraining Commission from proceeding in 
a matter already involved in Federal Court as denied where Com- 
mission order could not be enforced until after appeal, see INJUNC- 
TION, 5. 

Jurisdiction over rates, see Rates, 4-9. 

Legality of rate schedule put into effect by utility upon setting aside 
by court of Commission order, see Rates, 47. 

Court order seeking to hold sum of money for refund without guide 
or principle for distribution as unjustifiable, see REPARATION, 2. 


P.U.R.1928D. 
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COURTS—continued. 

Commission jurisdiction to enforce rendition of service by carrier on 
siding pending settlement in court of dispute as to expense of 
electrification, see SERVICE, 4. 

Necessity of Commission finding as to value in efforts to determine 
reasonableness of fares where Commission has approved purchase 
and sale upon basis of revenues derived from that sale by order 
of a court, see VALUATION, 1. 


1. There is jurisdiction in the Federal Courts to protect a public 
service corporation from confiscation by reason of a contract between it and 
a city, but to which the parties have not legally agreed as to a binding 
rate and over which the state Commission refuses to exercise its lawful 
jurisdiction, Interborough Rapid Transit Co. v. Gilchrist (U. S. Dist. Ct.) 


92. 


CROSSINGS. 

1. Building of a subway that will divert the major part of the traffic 
using a grade crossing should be considered as the construction of a new 
road and the cost of grade separation apportioned accordingly, notwith- 
standing the fact that it is impossible to close the existing road and cross- 
ing. Re People ex rel. California Highway Commission (Cal.) 316. 

2. A railroad is not in any way relieved from paying its just propor- 
tion of the cost of grade separations by the fact that some portion of the 
cost assessed to the state highway commission is in fact to be borne by 
the Federal Government, which is actually constructing the road, notwith- 
standing the fact that § 43 (b) of the Public Utilities Act does not 
specifically include the Federal Government as one of the parties to whom 
the Commission can apportion the cost of grade separations. Re People 
ex rel. California Highway Commission (Cal.) 316. 

3. No apportionment was made to a street railway company for the 
cost of extras incurred by a city in the construction of a bridge, which 
might have been avoided had the city secured the approval of the Commis- 
sion to its proposed plans and specifications before letting the contract and 
permitting the contractor to start the work. LaCrosse v. Wisconsin R. 
Light & P. Co. (Wis.) 653. 

4. Construction cost for removing asphalt from a street car trough 
at the request and on objection of a street railway company to the laying 
of the same by a city was apportioned against the street railway company 
where the latter had sufficient notice of the intention of the city to place 
asphalt in the trough to have secured the change before it was placed. 
LaCrosse v. Wisconsin R. Light & P. Co. (Wis.) 653. 


DAMAGES. , 

Fact that premises to which service had previsely been wrongfully re- 
fused by company obligated by franchise to serve within limits 
of a certain city had since been detached from city by revision of 
boundaries as not warranting dismissal of cause on appeal, see 
APPEAL AND REVIEW, 1. 

Damages during construction, see VALUATION, 29. 

P.U.R.1928D. 
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DANGER. 
Dangerous condition of system as a factor in abandonment of service, 


see SERVICE, 12. 


DEBTS. 
Loss from failure to collect bills as an operating expense, see RETURN, 


9, 10. 


DEFICITS. 
Valuation fixed as of a recent year as not to be used to establish 
deficits as of previous years, see ACCOUNTING, 4. 
Deficit accruing because of failure of utility to correct basie schedule, 
see RETURN, l. 


DEFINITIONS. 
Definition of confiscation, see KiwruKNn, 40. 
Definition of going value, see VALUATION, 67. 


DEMAND CHARGE. 
See Rates, 50-52. 


DEPARTMENTS. 
Disallowance of expense of maintaining office in another city as a con- 
venience to utility’s mining interests, see RETURN, 5. 


DEPOSIT. 
Refund of deposit for gas extension, see SERVICE, 9. 


DEPRECIATION. 


I. In general, 1—6. 
II, Calculation of amount, 7-16. 
III. Determination of accrued depreciation, 17-20. 
IV. Specific allowances for annual depreciation, 21-23, 


I. In general, 
Consideration in transfer and sale of utility property, see CONSOLIDATION, 
MERGER, AND SALE, 2. 


Annotation on depreciation, p. 178. 

1. If a carrier has not in past years set up adequate charges and oper- 
ating expenses to take care of the depreciation of its property now matur- 
ing, such omission is fundamentally of the same nature as an omission 
adequately to maintain the property. Re Pacific Electric R. Co. (Cal.) 507. 

2. A further allowance for matured depreciation in addition to an 
adequate allowance for current depreciation should be rejected in an esti- 
mate of operating expenses as a burden of future rate payers with a dupli- 
cation of such items. Re Pacific Electric R. Co. (Cal.) 507. 

3. The referee of a trial court in determining the validity of an allow- 
P.U.R.1928D. 
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DEPRECIATION—continued. 

ance by the Commission for depreciation of a utility’s property is authorized 
to give the testimony of various witnesses such weight as he deems it 
deserves. Wichita Gas Co. v. Public Service Commission (Kan. Sup. Ct.) 
124. 

4. The appellate court has no knowledge of its own concerning what 
allowance should be made for annual depreciation of a natural gas dis- 
tributing system since the question is one of fact, to be determined by 
a fact finding tribunal. Wichita Gas Co. v. Public Service Commission 
(Kan. Sup. Ct.) 124. 

5. The mere fact that a utility has not actually expended its entire 
reserve on replacements is not conclusive evidence that the amount must 
have been sufficient or that replacements, which were not made, were not 
needed. West v. United R. & Electric Co. (Md. Ct. App.) 141, 193. 

6. Cost of new equipment in place, less the cost of old equipment, plus 
the cost of removal, less salvage, should be a charge to capital and not to 
depreciation. Re Meadow Grove Teleph. Co. (Neb.) 472. 


II. Calculation of amount, 

Discussion of the proper basis for the computation of depreciation of 
maintenance and depreciation charge of utility plants, p. 477. 

7. Depreciation annuity was calculated by the Commission’s engineers 
on a 5 per cent sinking-fund basis for all depreciable property in a rate 
proceeding, though the carrier had not set up any depreciation for large 
portions of its property such as roadway and structures, treating all re- 
newals to such property as maintenance charges. Re Pacific Electric R. Co. 
(Cal.) 507. 

8. A Commission allowance of 5 per cent on the gross revenue of a 
street railway company for depreciation estimated on the cost basis rather 
than the present value of the company’s property was held to be the adop- 
tion of an improper method, and the case was remanded to the Commission 
for the determination of a proper allowance, and if necessary, a readjust- 
ment of the rate schedule to cover changes made in the allowance. West 
v. United R. & Electric Co. (Md. Ct. App.) 141, 193. 

9. An allowance of 5 per cent on the gross revenue of a street railway 
company for depreciation was held to be computed by an artificial, illogical, 
and unsound method, in view of the fact that there is no apparent connec- 
tion between the income which utility property yields and the depreciation 
resulting from its use in earning that income. West v. United R. & 
Electric Co. (Md. Ct. App.) 141, 193. 

10. Present value should be the method adopted for ascertaining an al- 
lowance for annual depreciation of utility property. West v. United R. & 
Electric Co. (Md. Ct. App.) 141, 193. 

11. Physical inspection and investigation of the probable useful life of 
utility property is required in the ascertainment of the amount necessary 
for annual reserve, as well as for estimates of accrued depreciation. West 
v. United R. & Electric Co. (Md. Ct. App.) 141, 193. 

12. Normal obsolescence of utility property resulting from ordinary 
social, economic, scientific, or mechanical development in the rendition of 
P.U.R.1928D. 
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DEPRECIATION—continued. 
service is really depreciation and should be considered in any reasonable 
estimate of the probable annual allowance. West v. United R. & Electric 
Co. (Md. Ct. App.) 141, 193. 

13. The refusal of the Commission to permit extraordinary obsolescence 
resulting in the general or extensive supersession of utility equipment by 
reason of radical changes in the mechanical art, to be included in the allow- 
ance for annual depreciation, was sustained on appeal. West v. United R. 
& Electric Co. (Md. Ct. App.) 141, 193. 

14. A life of twenty years was assigned to street railway coaches for 
purposes of depreciation. Borth v. Philadelphia & West Chester Traction 
Co. (Pa.) 269. 

15. A life of one hundred years was assigned to a terminal building of 
a street railway company for the purposes of depreciation. Borth v. Phila- 
delphia & West Chester Traction Co. (Pa.) 269. 

16. The sinking-fund method with an interest charge of 5 per cent per 
annum was used in computing the depreciation of a toll bridge in con- 
formity with a Commission order justifying such a method in valuing toll 
bridges. Department of Public Works v. Pacific County Bridge Co. (Wash.) 
278. 

III. Determination of accrued depreciation. 
Deduction of accrued depreciation in valuation, see VALUATION, 22. 


Discussion of the necessary elements to be taken into account in com- 
puting accrued depreciation, p. 780. 

17. An.esiimate of depreciation of a gas system obtained by the actual 
examination of the physical property by competent engineers was given 
greater weight than an estimate by Commission engineers, based for the 
most part upon life tables and average age estimates without physical 
inspection. Wichita Gas Co. v. Public Service Commission (Kan. Sup. Ct.) 
124. 

18. A utility’s estimate of accrued depreciation based solely upon ap- 
parent deterioration and objective observation was rejected because age, 
expected life, inadequacy and obsolescence were not considered as factors. 
Re Capital City Teleph. Co. (Mo.) 763. 

19. The correct rule to be followed in fixing valuation is to consider 
observable depreciation, rather than the so-called elapsed life of the prop- 
erty. Tennessee Eastern Electric Co. v. Railroad & Public Utilities Com- 
mission (Tenn. Cir. Ct.) 722. 

20. An estimate of depreciation on a straight-line basis proposed by the 
Department’s engineer was adopted rather than one by the utility calculated 
on the basis of service where the latter was made by three engineers, only 
ene of whom was present, and in view of the fact that the appraisal was 
a compromise document, as well as the fact that the policy of the Depart- 
ment was to allow straight-line depreciation to be deducted from gross 
revenues in computing the rate of return. Department of Public Works ex 
rel. Morton v. Morton Electric Co. (Wash.) 811. 


IV. Specific allowances for annual depreciation, 
21. An annual depreciation of $7,318 was allowed on a water utility 
P.U.R.1928D. 





XUM 








XUM 


INDEX, 891 


DEPRECIATION—continued. 
rate base of $278,309 based on a 5 per cent sinking-fund annuity. Re Haines 
Canyon Water Co. (Cal.) 545. 

22. An allowance of 3 per cent for depreciation of physical property of 
a gas utility was sustained upon appeal. Wichita Gas Co. v. Public Service 
Commission (Kan, Sup. Ct.) 124. 

23. An allowance of 3.83 per cent was made for depreciation of operating 
property of a water utility exclusive of land and intangible capital. Repub- 
lic v. Republic Water Co. (Wash.) 815. 


DEVELOPMENT COST. 


Factors considered in allowing for going value, see VALUATION, 57-70. 
Cost of acquisition and development as a measure of value of water 
power, see VALUATION, 77. 


DISCONTINUANCE. 

See also ABANDONMENT. 

Fact that premises to which service had previously been wrongfully 
refused by company obligated by franchise to serve within limits of 
a certain city had since been detached from city by revision of 
boundaries as not warranting dismissal of cause on appeal, see 
APPEAL AND REVIEW, 1. 

Abandonment and discontinuance of service, see SERVICE, 10-17. 


DISCRIMINATION. 

Consideration of discrimination in computation of electric rates, see 
Rates, 60. 

Identical telephone rates for individual and party lines as discrimi- 
natory, see Rates, 72. 

Considerations in determining respective steps in water rate schedule, 
see RaTEs, 85, 86. 

Commission authority to grant reparation as restricted to unreasonable, 
excessive or discriminatory rates, see REPARATION, 1. 


Statement that transbay ferry riders should not be required to carry 
the entire burden of an unprofitable traction system, p. 624. 

Statement that it is not fair to require transbay riders to keep a 
traction division of a carrier going if there is any way by which its own 
patrons can do this, p. 625. 

1. A contract for the transportation of persons or property by a vessel 
to be purely private in nature, where the latter holds itself out as a common 
carrier between the same points cannot be lawfully exercised when unjust 
discrimination results against persons using the service as common carrier 
patrons and in favor of persons using the service as private contract hold- 
ers. Coggeshall Launch & Towboat Co. v. Cousins Launch & Lighter Co. 
(Cal.) 591. 

2. Reduced rates for tickets and weekly passes in favor of regular 
riders on street railways and as against the casual rider paying a full cash 
fare were held not to be discriminatory, in view of the encouragement to 
P.U.R.1928D. 
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DISCRIMINATION—continued. 
daily traffic’ necessary to the prosperity of a utility. Re Chicago Rapid 
Transit Co. (Ill.) 675. 

3. It was recognized that the cost of generating and transmitting elec- 
tricity up to the point it leaves substations was substantially the same for 
all classes of consumers, but that beyond that point the cost necessarily 
varied, owing to the varying costs of distribution. Re Edison Electric Illum. 
Co. (Mass.) 859. 

4. Competitive conditions cannot justify the sale of electricity at such 
a rate or in such a manner as to throw a burden upon the ratepayer as to 
whom there is no competition. Re Edison Electric Illum. Co. ( Mass.) 859. 

5. It is for the Commission to say on the facts presented in each in- 
dividual case whether rates are unduly discriminatory, preferential, or ex- 
cessive. Re New York Teleph. Co. (N. Y.) 254. 

6. There must be a difference in rates under substantially similar con- 
ditions for substantially the same service to constitute unjust discrimina- 
tion. Re New York Teleph. Co. (N. Y.) 254. 

7. It is not an undue preference to make one patron a less rate than 
another when differences in conditions exist, affecting the expense or diffi- 
culty in performing the service, which fairly justify the difference in rates, 
unless it is shown that the difference in rates is disproportionate to the 
difference in conditions. Re New York Teleph. Co. (N. Y.) 254. 

8. It is the duty of a municipality which undertakes to supply water 
to its public to do so without discrimination. The duty arises out of such 
undertaking, regardless of the mode adopted to accomplish such purpose. 
The municipality cannot absolve itself of such duty by a contract to which 
the person sought to be discriminated against and to whom it owes the duty 
is not a party. Western Reserve Steel Co. v. Cuyahoga Heights (Ohio Sup. 
Ct.) 829. 

9. The provisions of §§ 4 and 6 of Article XVIIT of the Constitution of 
Ohio, authorizing municipalities to contract with each other for water 
service, do not release such municipalities from any duty which they owe 
to their respective publics or the public of each other. Western Reserve 
Steel Co. v. Cuyahoga Heights (Ohio Sup. Ct.) 829. 

10. A community was held not to be discriminated against by the estab- 
lishment of an additional street railway zone where the land adjacent to the 
carrier’s tracks in the extended portion of the first fare zone as well as that 
intervening between the limit of the zone and the community was not built 
up and where the arrangement was attacked solely on the question of the 
wisdom of the company’s policy. Borth vy. Philadelphia & West Chester 
Traction Co, (Pa.) 269. 

11. A municipality operating a water plant cannot give a lower rate 
for water used for purely manufacturing purposes to encourage the estab- 
lishment of manufacturing plants within its limits. Re Water Commission 
of Wausau (Wis.) 820. 


DUTIES. 
Jurisdiction, powers, and duties of Commissions with respect to security 
issues, see SecurITy Issues, 7-10. 
P.U.R.1928D. 
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EARNINGS, 
Earnings as affecting security issues and recapitalization, see SecuRITy 
Issues, 17. 


EFFICIENCY. 
Factors considered in determining reasonableness of return, see RETURN, 
16-27. 


ELECTRICAL PLANT. 
Municipal plant service, see SERVICE, 29. 


ELECTRICITY. 

See also WATER POWER. 

Water power generally, see WATER Powers AND WATER COURSES. 

Apportionment between combined steam heating and electric utility, 
see APPORTIONMENT, 5. 

Power of Commission to require certificate before construction of plant 
to develop water power is commenced notwithstanding fact that it 
has not yet become a utility, see CERTIFICATES OF CONVENIENCE 
AND NECcEssItTy, 8. 

Lack of permit from Federal Commission to exploit water power by 
electric company as not a ground for refusal of state certificate, 
see CERTIFICATES OF CONVENIENCE AND NECESSITY, 9. 

Power to require applicant for water power certificate to prove financial 
ability, see CERTIFICATES OF CONVENIENCE AND NECESSITY, 10. 
Cost of producing current up to the point of distribution as identical 

for all classes of consumers, see DISCRIMINATION, 3. 

Decision of electric company to substitute generating system, causing a 
steam utility previously using the exhaust steam of the former to 
increase rates, as not unreasonable, see EQUIPMENT AND CONSTRUC- 
TION, 1. 

Exercise of indeterminate permit by municipal electric plant, see Mu- 
NICIPAL PLANT, 2. 

Realty company supplying current to tenants and employees as not a 
public utility, see Pustic UTILitigs, 4. 

Electric utility having lawfully filed rate schedule as entitled to rely 
on the same in the rendition of its service, see RATEs, 38. 

Electrical rates, see RATES, 58-62. 


ELECTRIC RAILWAYS. 

Right of electric railway company to hearing by Commission on com- 
plaint alleging authorization of competitive bus line to operate 
additional equipment, without legal notice or opportunity to other 
carriers to protest, see CERTIFICATES OF CONVENIENCE AND NECES- 
sITy, 5. 


ELEVATED RAILWAYS. 
See Rapip TRANSIT COMPANIES. 
P.U.R.1928D. 
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EMERGENCY. . 
Power of Commission to suspend rate schedule in case of emergency, see 
Rates, 18. 
Factors considered in determining reasonableness of return, see RETURN, 
16-27, 


EMINENT DOMAIN. 

Commission as not having right to exercise power of eminent domain, 
see CONSTITUTIONAL Law, 8. 

Adequate compensation required prior to order for compulsory tele- 
phone physical connection, see CONSTITUTIONAL Law, 17. 

Statute permitting condemnation of minor ownership of water power 
source in favor of major ownership as not a violation of equal 
protection, see CoNSTITUTIONAL Law, 23. 


1. No power corporation is authorized by law to condemn property 
unless the Public Service Commission determines upon evidence that the 
site, instead of consisting of several different sites, constitutes a single site, 
the major part of which is already owned by such corporation. People ex 
rel. Horton v. Prendergast (N. Y. Ct. App.) 198. 

2. Real property in order to become subject to condemnation for water 
power development must be necessary to the full development and utilization 
of an undeveloped single adjoining site already owned by the company 
seeking to condemn, and the light, heat or power sought to be developed 
must be necessary for public use. People ex rel. Horton v. Prendergast 
(N. Y. Cts App.) 198. 

3. The only theory upon which the legislature can delegate to a power 
corporation the right to take private property for hydroelectric development 
is founded upon the right of the general public to use the heat, light or 
power generated. People ex rel. Horton vy. Prendergast (N. Y. Ct. App.) 
198. 


EMPLOYEES. 
Lack of Commission jurisdiction over the employment of telephone 
operators, see COMMISSIONS, 7. 
Realty company supplying current to tenants and employees as not a 
public utility, see PuBLic UTILITIEs, 4. 


ENGINEERING. 
Engineering expense as an overhead in valuation, see VALUATION, 31. 


EQUIPMENT AND CONSTRUCTION. 

Right of electric railway company to hearing by Commission on com- 
plaint alleging authorization of competitive bus line to operate 
additional equipment, without legal notice or opportunity to other 
carriers to protest, see CERTIFICATES OF CONVENIENCE AND NECES- 
SITY, 5. 

Commission as lacking power to interfere with performance of contract 
for rental of equipment, see CoMMISSIONS, 2. 

P.U.R.1928D. 
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EQUIPMENT AND CONSTRUCTION—continued. 

Lack of Commission power to pass on question of advisability of certain 
gas plant construction, see ComMMIssions, 5. 

Lack of authority to pass upon expense between parties in contract 
for electrification of siding, see ConTRACTs, 4. 

Subway diverting major part of traffic using existing crossing as con- 
struction of new road, see Crossines, 1. 

Expense of unnecessary construction occasioned by negligence of city 
as not apportionable to contributing utilities in grade separation, 
see CROSSINGS, 3. 

Unnecessary construction costs in grade separation as apportionable 
against street railway having sufficient notice to have avoided the 
same, see CROSSINGS, 4. 

Original cost as basis for depreciation, see DEPRECIATION, 6, 8. 

Physical inspection of depreciable utility property as required in the 
ascertainment of amount necessary for annual reserve, see DEPRE- 
CIATION, 11. 

Abnormal obsolescence of equipment as not allowable in depreciation 
charge, see DEPRECIATION, 13. 

Life of street railway coach as twenty years for purposes of deprecia- 
tion, see DEPRECIATION, 14. 

Condition imposed by city in franchise that it should receive return 
for use of streets on additional construction by street railway as 
reasonable, see FRANCHISES, 6. 

Unauthorized electrical construction as approved by Commission in 
public interest, see Monopoly AND COMPETITION, 9. 

Anti-trust regulation by Commission as not prohibiting connection of 
transmission lines of different utilities or the co-ordination of 
service, see MONOPOLY AND COMPETITION, 10. 

Electric extensions in good faith into town already served under an 
existing indeterminate permit as unlawful and agreement in public 
interest recommended beween utilities, see MoNnopoLy AND Com- 
PETITION, 12. ' 

Commission as having discretion to authorize utility to apply for 
franchise notwithstanding unlawful construction, see MoNoPoLy 
AND COMPETITION, 15. 

Preferential rates for economic gas appliances, see RaTEs, 63. 

Telephone discount for consumer-owned equipment, see Rates, 76. 

Authorization of securities on condition that applicant charge a portion 
of the purchase price of equipment to surplus, see Security Issugs, 
6. 

Refusal of additional allowance for return on investment of holding 
company or manufacturer’s profit over and above reasonable cost 
of equipment, see Security Issugs, 20. 

Valuation of second-hand equipment, see VALUATION, 41, 42. 


1. The decision of an electric company to sell a local generating plant, 
the exhaust steam of which is used by an affiliated heating utility, to the 
latter, and to build a more efficient generating plant in a new location was 
not found to be unreasonable notwithstanding a resulting increase of rates 


P.U.R.1928D. 
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EQUIPMENT AND CONSTRUCTION—continued. 
to the steam customers. Wayne Public Safety Asso. v. Wayne Steam Heat 
Co. (Pa.) 433. 

2. It is not necessary to pass upon the wisdom of a steam-heating 
company’s construction improvements where the rates do not attempt to 
provide a return on either the generating plant or the distribution system. 
Wayne Public Safety Asso. v. Wayne Steam Heat Co. (Pa.) 433. 

3. The construction of a plant on an unnavigable stream for the purpose 
of developing power is not an “extension” within the meaning of the law, 
notwithstanding the fact that it is in territory already served by the pro- 
moters thereof, and will not conflict with other utilities. Tennessee Eastern 
Electric Co. v. Hannah (Tenn. Ch. Ct.) 50. 


ESTOPPEL. 
Defense of estoppel as not operative against party attacking court 
order under void statute, see CONSTITUTIONAL LAw, 3. 
Street railway benefiting by a franchise as estopped from attacking a 
single provision as against the city while seeking to retain the re- 
mainder as valid and effective, see FRANCHISES, 12. 


EVIDENCE. 

Inspection of public utility accounts and records in rate case, see 
ACCOUNTING, 1, 2. 

Lack of Commission power to compel utility to open books and records 
to pretestant relating to amount and nature of business transacted 
at certain stations in view of statutory provisions, see ACCOUNTING, 
3. 

Improper admission of evidence as to whether payments by a street car 
company to city of percentage of gross receipts under terms of 
franchise was a tax, as prejudicial error, see APPEAL AND REVIEW, 3. 

Purchase price and terms of sale as requiring Commission approval, 
see CONSOLIDATION, MERGER, AND SALE, 1. 

Admissible testimony in determining the validity of allowance by Com- 
mission for depreciation, see DEPRECIATION, 3. 

Depreciation surplus as not conclusive evidence of sufliciency of amount, 
see DEPRECIATION, 5. 

Presumption favoring municipality in construction of franchise with 
street railway, see FRANCHISES, 8. 

Refusal of injunctive relief where Commission and other officials might 
be presumed to act properly, see INJUNCTION, 3. 

Street railway fare endorsed by legislature as presumed to be reason- 
able, see RATEs, 31. 

Large number of telephone subscribers who appeared for increased rates 
as contrasted with small number opposing them, as evidence of 
reasonableness, see RATES, 78. 

Duty of utility to produce evidence in valuation, see VALUATION, 3. 


Discussion of evidential value of signatures to petitions procured by 


misrepresentation, p. 761. 
P.U.R.1928D. 
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EVIDENCE—continued. 

1. Records in prior proceedings before the Commission relating to the 
history of operations and acquisitions of utility properties which cannot 
be obtained from other sources are permissible in a rate proceeding, and 
thereupon may be properly considered as part of the record therein. Re 
Haines Canyon Water Co, (Cal.) 545. 

2. Failure to prove a fact cannot be made the basis of a positive finding 
regarding that fact. Hartford v. Connecticut Co. (Conn. Sup. Ct. Err.) 
447. 

3. Records of a Board of Street Commissioners covering hearings on a 
petition to a common council which was never acted upon, under which the 
payment of a gross receipts percentage by a street railway to the city under 
a franchise was referred to as a “tax,” were held immaterial and inad- 
missible to show that such payments were in fact a tax. Hartford v. Con- 
necticut Co. (Conn. Sup. Ct. Err.) 447. 

4. Discussions and statements made before a committee of a legislative 
body or in debate before that body are inadmissible to prove the legislative 
intent in the passage of an act. Hartford v. Connecticut Co. (Conn. Sup. 
Ct. Err.) 447. 

5. Photographs were received in evidence showing loading conditions 
of street cars at intersections, and were held to picture in a convincing man- 
ner, not only loading conditions but the amount of people forced to wait at 
loading stations because of inability to even get aboard, as well as congested 
traffic conditions. Re Chicago Motor Coach Co. (Ill.) 656. 

6. The Commission will assume that traffic lights are arranged and 
operated in the most efficient manner to expedite the passage of street cars 
at congested intersections. Re Chicago Motor Coach Co. (Ill.) 656. 

7. An assignment of error that proffered evidence was improperly re- 
jected, considered, and held not to be well founded. Wichita Gas Co. v. 
Public Service Commission (Kan. Sup. Ct.) 124. 

8. The speculative opinions of experts, who are themselves interested 
in increasing the rate of return on similar utilities, cannot be substituted 
upon appeal for the judgment of the Commission based upon substantive 
evidence in fixing a fair rate of return for a public utility service. West 
v. United R. & Electric Co. (Md. Ct. App.) 141, 193. 

9. The Commission is compelled, in the absence of positive testimony 
to the contrary, to assume that an applicant for a certificate is amply able 
financially to promote the proposed project where the latter has made a 
prima facie showing of financial responsibility. Re Muskogee Natural Gas 
(Okla.) 637. 

10. A contract between two telephone companies voluntarily apportion- 
ing territory to avoid wasteful competition is not proof of the fact that the 
parties have voluntarily relinquished rights in certain territory, where the 
contract itself is void for lack of Commission approval. Citizens Mut. 
Teleph. & Teleg. Co. v. Public Service Commission (Pa. Super. Ct.) 578. 

11. Estimates of valuations of utility properties by Commission engineers 
and other experts appointed by the Commission to make such investigation 
were held to be competent and admissible testimony. Tennessee Eastern 
Electric Co. v. Railroad & Public Utilities Commission (Tenn. Cir. Ct.) 722. 
P.U.R.1928D. 57 
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EXCESS RADIUS CHARGES. 
Excess radius charge in telephone rates, see Rates, 73. 


EXCHANGES. 
Approval of abandonment of local telephone exchange as dependent on 
assurance of equally good or better service, see Service, 17. 


EXPENSE ACCOUNT. 
Charging excess of purchase price to expense account, see SECURITY 
IssvugEs, 3. 


EXTENSIONS. 
Construction of hydroelectric plant by promoters having distribution 
rights in a surrounding territory as not an extension of existing 
rates, see EQUIPMENT AND CONSTRUCTION, 3. 
Extensions of service, see SERVICE, 9. 


FEDERAL POWER COMMISSION. 
Lack of permit from Federal Commission to exploit water power by 
electric company as not a ground for refusal of state certificate, 
see CERTIFICATES OF CONVENIENCE AND NECESSITY, 9. 


FEDERAL WATER POWER ACT. 
See WaTER PowERS AND WATER COURSES. 


FINANCING. 
Treatment of financing costs, see VALUATION, 35, 36. 


FINDINGS. 
Necessity of Commission finding as to value in efforts to determine rea- 
sonableness of fares where Commission has approved purchase and 
sale upon basis of revenues derived from that sale by order of a 
court, see VALUATION, 1. 


FINES AND PENALTIES. 
Commission as having no power to compel forfeiture of certificate for 
violation of anti-trust rules or laws where no provision is made 
for defensive hearing, see Commissions, 15. 


FIRE. 
Telephone service to station of forest fire patrol, see Service, 39. 


FISCAL HISTORY. 
Factors considered in determining reasonableness of return, see RETURN, 
16-27. 


FLAT RATES. 
See Rares, 53, 54, 
P.U.R.1928D. 
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FRANCHISES. 

Contractual obligation of franchise between municipalities and utility, 
see supra, 1-12. 

Fact that premises to which service had previously been wrongfully 
refused by company obligated by franchise to serve within limits of 
a certain city had since been detached from city by revision of 
boundaries as not warranting dismissal of cause on appeal, see 
APPEAL AND REVIEW, 1. 

Improper admission of evidence as to whether payments by a street car 
company to city of percentage of gross receipts under terms of 
franchise was a tax, as prejudicial error, see APPEAL AND REvIEw, 
3. 

Chapter 235 of the Session Laws of 1927 of the state of North Dakota 
as not applying to public utility possessing franchise granted prior 
to effective date of law, see CERTIFICATES OF CONVENIENCE AND 
NEcEssIty, 2. 

Overruling of objection to Commission jurisdiction to grant certificate 
to natural gas company to apply for franchise in city where ob- 
jector had surrendered former municipal franchise in exchange 
for revocable permit, see CERTIFICATES OF CONVENIENCE AND NECES- 
SITY, 6. 

Municipal plant operating by sufferance in another town at time of 
passage of statute conferring indeterminate permits as possessing 
guarded monopoly, see MONOPOLY AND COMPETITION, 11. 

Electric extensions in good faith into town already served under an 
existing indeterminate permit as unlawful, and agreement in public 
interest recommended between utilities, see Monorpoty AND Com- 
PETITION, 12. 

Authorization of gas company to apply for franchise to serve at reduced 
rates as proper where existing utility charges prohibitive rates, 
see MONOPOLY AND COMPETITION, 13. 

Commission as having discretion to authorize utility to apply for fran- 
chise notwithstanding unlawful construction, see MONOPOLY AND 
CoMPETITION, 15. 

Municipal plant as entitled to hold and exercise indeterminate permits, 
see MuNIcIPAL PLANTS, 1, 2. 

Board as having no jurisdiction to question propriety of rates charged 
by canal company, fixed by legislative charter, see Rates, 13. 
Franchise given by a city to street railway company to operate portion 
of system at 5-cent fare as not affecting Commission jurisdiction 

over application to increase rates, see RaTEs, 15. 

Amortization of bridge property in view of franchise expiration, see 
RETURN, 14. 

Division of profits with local authorities as bearing on expenses of 
bridge company, see RETURN, 15. 

Duty to serve under franchises, see SERVICE, 6. 

Organization, franchise, and promotion expense, see VALUATION, 33. 

Franchise cost as an item in allowing for going value, see VALUATION, 
63. 

P.U.R.1928D. 
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FRANCHISES—continued. 

1. A franchise given by a municipality to a public service corporation 
constitutes a contract between the parties, the terms and conditions of 
which become binding on the municipality and the company. Arkansas- 
Missouri Power Co. v. Brown (Ark. Sup. Ct.) 6. 

2. A grant of a city to a street railway of the right to operate overhead 
trolleys along certain streets in return for an annual payment of 2 per cent 
of gross receipts constituted, when accepted by the railway company, an 
executed contract and created vested property interests. Hartford v. Con- 
necticut Co. (Conn. Sup. Ct. Err.) 447. 

3. A franchise under which a railway was permitted to operate along 
certain streets although given by a municipality was a grant from the state 
to the extent that the state powers were delegated to the municipality, in 
view of the former’s right either to designate the route itself or to confer 
such powers on the city as its agent. Hartford v. Connecticut Co. (Conn. 
Sup. Ct. Err.) 447. 

4. A city which in the exercise of sovereign power delegated by the 
state, has granted a charter to a street railway permitting the future build- 
ing of additional routes over its streets with the consent of its common 
council, has the power to impose conditions or limitations as precedents to 
such additional construction provided that such restrictions do not conflict 
with established laws or charters granted by the legislature. Hartford v. 
Connecticut Co. (Conn. Sup. Ct. Err.) 447. 

5. A city having under a street railway company’s charter the full 
right to determine whether or not additional routes should be constructed 
in its streets may require, as a condition to its consent, that the company 
pay 2 per cent of gross annual receipts in consideration for such franchise. 
Hartford v. Connecticut Co. (Conn. Sup. Ct. Err.) 447. 

6. A condition, imposed by a city on the construction of additional 
trolley lines, that it should receive a return for the use of its streets by the 
railway apart from the actual expense which may have been caused by the 
construction and operation of the road was held to be reasonable. Hartford 
v. Connecticut Co. (Conn. Sup. Ct. Err.) 447. 

7. A street railway claiming that its contract to pay to a city 2 per 
cent of gross receipts for permission to construct and operate an additional 
route was “ultra vires’ because the tax was not based upon any equitable 
compensation for injuries arising from the location or operation of its 
railway and included earnings from lines already in operation has the bur- 
den of proof, and the city is not obliged to show that it has incurred any 
special expense through the construction and operation in question. Hart- 
ford v. Connecticut Co. (Conn. Sup. Ct. Err.) 447. 

8. The court will not assume, in the absence of positive evidence, that 
a contract by a city with a street railway whose charter requires the con- 
sent of the city as a condition to additional track construction, intends 
that a payment of 2 per cent of gross earnings in consideration for such 
consent was to provide for compensation on account of expenses incurred 
by lines already in operation. Hartford v. Connecticut Co. (Conn. Sup. Ct. 
Err.) 447. 

9. A contract by a city with a street railway company whose charter 


P.U.R.1928D. 








XUM 


INDEX. 901 


FRANCHISES—continued. 

required the consent of the city as a condition to additional construction, 
which required the payment of a gross receipt percentage in return for such 
consent, was held to be supported by a valid consideration because of the 
expense expected to be incurred by the city as well as compensation for the 
use of is streets even though the city did not as a matter of fact suffer any 
such expense from the construction. Hartford v. Connecticut Co. (Conn. 
Sup. Ct. Err.) 447. 

10. Whether payments by a street railway of a portion of its gross 
receipts in return for the consent of a city to additional construction is a 
tax assessment, must be determined from the language of the contract 
construed in the light of surrounding circumstances, and is, therefore, a 
question of law and not of fact. Hartford v. Connecticut Co. (Conn. Sup. 
Ct. Err.) 447. 

11. Payment of a portion of the gross receipts of a street railway to a 
city in return for permission to construct new lines imposed by contract 
was held not to constitute a tax within the meaning of the statute making 
such an assessment illegal where the charter of the company required the 
consent of the city and where the action of the corporation was purely 
voluntary and unforced. Hartford v. Connecticut Co. (Conn. Sup. Ct. Err.) 
447. 

12. A street railway operating under a franchise from a city having the 
full power to permit additional construction and performing the terms ex- 
acted by the city in consideration for such permission was estopped after 
a considerable period to attack a single provision as ultra vires on the part 
of the city while seeking to retain the remainder of the contract as valid 
and effective. Hartford v. Connecticut Co. (Conn. Sup. Ct. Err.) 447. 


FREE INTEREXCHANGE. 
Telephone service generally, see Service, 32-40. 


FURNITURE. 
Handling of furniture by motor carriers as permitted on a flat contract 
basis, see Rates, 57. 


GAS. 

Lack of Commission power to pass on question of advisability of certain 
gas plant construction, see COMMISSIONS, 5. 

Refund by gas company of proportional difference between gas served 
and the quality required by Commission order as unwarranted 
where it would reduce earnings below a fair rate of return, see 
CONSTITUTIONAL Law, 16. 

Appellate court as having no knowledge of proper allowance for gas 
distribution system, see DEPRECIATION, 4. 

Depreciation estimate based on physical inspection as more reliable 
than estimate based upon computed averages, see DEPRECIATION, 
17-20. 

Percentage of depreciation allowed, see DEPRECIATION, 22. 

P.U.R.1928D. 
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GAS—continued. 

Authorization of gas company to apply for franchise to serve at re- 
duced rates as proper where existing utility charges prohibitive 
rates, see MONOPOLY AND COMPETITION, 13. 

Deduction from amount due on monthly bill to reflect inaccuracy of 
meter, see PAYMENT, 3. 

Gas well owner furnishes supply to distributing utility under contract 
regulating rates as consenting to jurisdiction of state to value 
property devoted to public service, see RATES, 36. 

Service charge, see RaTEs, 49. 

Optional and demand charge, see Rates, 50-52. 

Flat and metered rates, see Rates, 53, 54. 

Gas rates, see Rates, 63. 

Amortization of merchandising expense of gas utility, see Returx, 8. 

Allowances for return of various utilities, see Rerurn, 29-38. 

Confiseatory return of gas distributing company affiliated with pipe 
line company, see RETURN, 39. 

Refund of deposit for gas extension, see SERVICE, 9. 

Gas service, see SERVICE, 22-28, 


GOING VALUE. 
Disallowance of going value for purpose of capitalization, see SECURITY 
IssugEs, 18. 
Treatment of, see VALUATION, 57-70. 


GOOD WILL. 
Denial of allowance for good will or going concern value, see VALUA- 


TION, 70. 


GROSS REVENUES. 
Operating expenses and other deductions from gross revenues, see 


Return, 4-15. 


HAZARDS. 
Dangerous condition of system as a factor in abandonment of service, 


see SERVICE, 12. 


HEARING. 

Protest by lessee of motor line at inception of hearing on application 
for certificate to competitor as constituting entry of appearance 
and waiver of right to notice, see CERTIFICATES OF CONVENIENCE 
AND NECESsITY, 3. 


HEATING. 
Apportionment between combined steam heating and electric utility, 


see APPORTIONMENT, 5. 


HEATING QUALITY. 
Heating quality of gas, see Service, 22-28. 
P.U.R.1928D. 
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HIGHWAYS AND STREETS. 
Commission power to regulate toll bridges not entirely located upon 
state highway, see Bripces, 1. 
Power of Commission to grant permits for construction of roadways or 
bridges over navigable waters, see WATER POWERS AND WATER 
CoursEs, 19. 


HISTORICAL COST. 
Ascertainment of historical cost, see VALUATION, 6. 


HOLDING COMPANY. 
Power to determine question of transfer of controlling stock, see Con- 
SOLIDATION, MERGER, AND SALE, 6. 


HOURS OF SERVICE. 
Reduction of hours of navigation service because of diminishing traffic 
notwithstanding rate increase had discouraged patronage, see 
SERVICE, 21. 


HYDROELECTRIC DEVELOPMENT. 
See also WATER POWER. 
Matters relating to water powers and water courses, see WATER POWERS 
AND WATER COURSES. 


INCOME. 
See RETURN. 


INDEBTEDNESS. 
Amortization of merchandising expense of gas utility, see Return, 8. 
Loss from failure to collect bills as an operating expense, see RETURN, 
9, 10. 


INDETERMINATE PERMIT. 
See also FRANCHISES. 
Commission as not having power to require utility to submit to re- 
capture on terms below fair valuation, see CoNSTITUTIONAL Law, 
20. 


INFORMATION SERVICE, 
Telephone service generally, see SERVICE, 32-40. 


INJUNCTION. 
Injunction pending termination of appeal, see APPEAL AND REVIEW, 19. 
Lack of Commission authority to restrain operation of motor carrier 
without a certificate, see COMMISSIONS, 6. 


Annotation on injunction, p. 178. 
1. The Commission proceeded to issue an order on an application for 
P.U.R.1928D. 
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INJUNCTION—continued. 

increased rates notwithstanding the fact that injunction proceedings against 
such an order had been initiated in a state court, where the attorney general 
had pointed out that no bond had been posted in the latter proceedings 
and that the Commission might proceed with its order. Re Fortville Teleph. 
Co. (Ind.) 685. 

2. A rate may be enjoined as unjust and unreasonable which is not so 
low as to be confiscatory of property. Wichita Gas Co. v. Public Service 
Commission (Kan. Sup. Ct.) 124. 

3. Injunctive relief will not be granted against a Commission in the 
same decree that defines the limitations of the Commission’s conduct, it 
being assumed that all public officials will respect and follow judicial 
decisions handed down by the proper tribunals. Tennessee Eastern Electric 
Co. v. Hannah (Tenn. Ch. Ct.) 50. 

4. A utility subjected to a confiscatory rate limitation, whether imposed 
by state Commission or legislature, is entitled to injunctive relief from 
a Federal Court, notwithstanding proceedings pending in a state court, 
where it appears that all that can be done for relief under the state law 
has been without success. Interborough Rapid Transit Co. v. Gilchrist (U. 
S. Dist. Ct.) 92. 

5. A motion to modify a preliminary injunction order obtained by a 
utility restraining the Commission from prosecuting actions in State Courts 
regarding the same subject matter as the principal cause in Federal Courts 
was denied where the Commission order sought to be affected could not be 
enforced or complied with until after the appeal would be finally determined. 
Interborough Rapid Transit Co. vy. Gilchrist (U. S. Dist. Ct.) 205. 


INSPECTION. 
Inspection of public utility accounts and records in rate case, see Ac- 
COUNTING, 1, 2. 


INTANGIBLE PROPERTY. 
Treatment of, see VALUATION, 56-80. 


INTERCORPORATE RELATIONS. 
Division of tolls, see APPORTIONMENT, 1. 
Lack of Commission jurisdiction over contract of telephone company 
providing for contact charges, see CoMMISSIONS, 9. 
Jurisdiction of parties engaged in utility business as duty of Commis- 
sion, see COMMISSIONS, 12. 
Owner of option to purchase telephone property in state having law 
requiring utility operators to be citizens as having no assignable 
rights, see CONSOLIDATION, MERGER, AND SALE, 3. 
Refusal of authority for the purchase of telephone property by company 
violating state law as to corporate relationship of utility operators, 
see CONSOLIDATION, MERGER, AND SALE, 4. 
Power to determine question of transfer of controlling stock, see Con- 
SOLIPATION, MERGER, AND SALE, 6. 
P.U.R.1928D. 
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INTERCORPORATE RELATIONS—continued. 

Anti-trust regulation by Commission as not prohibiting connection of 
transmission lines of different utilities or the co-ordination of 
service, see MONOPOLY AND COMPETITION, 10. 

Owner of gas well supplying gas to distribution line of another com- 
pany as a public utility, see Pustic UTILITIEs, 3. 

Toll charges between affiliated telephone companies, see RaTEs, 68, 69. 

Factors considered in determining reasonableness of return, see RETURN, 
16-27. 

Confiscatory return of gas distributing company affiliated with pipe 
line company, see RETURN, 39. 

Refusal of additional allowance for return on investment of holding 
company or manufacturer’s profit over and above reasonable cost 
of equipment, see Security Issues, 20. 


1. A motor bus corporation should not be permitted to use the proceeds 
of security issues to pay a parent construction company for stages in excess 
of the cost to the parent company. Re Pickwick Stages System (Cal.) 310. 

2. The sale of gas by a pipe line company to a gas distributing com- 
pany must be regarded as an instance of an ordinary bargain between seller 
and buyer notwithstanding intercorporate affiliations, where there is no 
evidence of agency or abuse of corporate privileges in such relation, and no 
evidence that a supply of gas is available from other sources at a cheaper 
rate. Wichita Gas Co. v. Public Service Commission (Kan. Sup. Ct.) 124. 

3. Evidence offered to prove that the reasonable cost of gas supply to 
a distributing system in a neighboring city was lower than the rate charged 
by a pipe line company to a local distributing company with which it was 
corporately affiliated, was refused where it had no tendency to show that 
the latter company could buy an adequate and dependable supply from any 
other source for a price less than was being paid. Wichita Gas Co. v. 
Public Service Commission (Kan. Sup. Ct.) 124. 

4. A proposed transfer of common stock of a public service corporation 
to a holding company of a foreign state was held to be an attempt to defeat 
the purpose and intention of a statutory provision (Public Service Law, § 
70) prohibiting such a corporation from obtaining control over the tangible 
assets of a public utility without the consent of the Commission. Re New 
York Electric Co. (N. Y.) 247. 

5. A transfer of stock by an electric utility to a foreign holding corpo- 
ration was refused where the purpose of such a transaction was to circum- 
vent a statute (Public Service Law, § 70) requiring the Commission’s ap- 
proval of the transfer of control of tangible assets of a public service cor- 
poration to such a corporation. Re New York Electric Co. (N. Y.) 247. 

6. A transfer of controlling stock by a state utility corporation to a 
holding company of another state was refused approval where the state 
company in turn controlled another utility operating in the former First 
Public Service Commission District, within which area transfers of utility 
control to stock corporations were by law (Public Service Commission Law, 
§ 70) prohibited. Re New York Electric Co. (N. Y.) 247. 

P.U.R.1928D. 
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INTERPRETATION, 
Interpretation of statutes, see SraTuTes, 1, 2 


INTERRUPTIONS. 
Interruptions in telephone service, see SERVICE, 40. 


INTERSTATE COMMERCE. 
Right of interstate bus traveler to protection and safety, see AUTOMO- 
BILES, 1. 
Rules of Commission having to do with safety and protection of travel- 
ing public by intrastate busses as observable also by interstate 
busses, see AUTOMOBILES, 2. 


1. A company purchasing power within a state for resale in another 
is not entitled to an order of the Commission of the former state authoriz- 
ing the contract rate, and awarding reparation of all sums paid over in 
excess of such rate by reason of a previous rate-fixing order, since the en- 
forcement of such contract would be as great a burden on interstate com- 
merece as the earlier rate-fixing order might be. Arizona Edison Co. v. 
Southern Sierras Power Co. (Cal.) 586. 

2. Any order of the Commission seeking to remove a burden imposed 
by a previous order which is void because it burdens interstate commerce 
as a mere idle act. Arizona Edison Co. v. Southern Sierras Power Co. (Cal.) 
586. 

3. The State Commission is obligated under its constitutional and statu- 
tory grant of power to regulate the safety of operation of interstate busses 
similarly as it does the safety of operation of intrastate busses. Re Insur- 
ance Regulation for Motor Transportation Companies (Neb.) 396. 


INTERSTATE COMMERCE COMMISSION. 

1. The California Commission directed an appropriate proceeding before 
the Interstate Commerce Commission for relief from excessive costs where 
an interstate and intrastate telegraph utility was found to earn an exces- 
sive return upon its entire California intra and interstate business, while 
purely intrastate business was unprofitable. Re Western U. Teleg. Co. 
(Cal.) 612. 


INTERURBAN RAILWAYS. 

Apportionment between local and through traffic, see APPORTIONMENT, 
2, 3. 

Interurban railway rates, see Rares, 64. 

Reasonableness of return as a whole, see RETURN, 28. 

Allowances for return of various utilities, see Return, 29-38. 

Suspension of service as constituting a discontinuance and withdrawal 
from service, see SERVICE, 15. 


IRRIGATION. 
Power of Commission to suspend rate schedule in case of emergency, see 
Rates, 18. 
P.U.R.1928D. 
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IRRIGATION—continued. 
Emergency rates for irrigation in arid territory, see RATES, 83. 
Denial of authority to abandon irrigation service where there has been 
abuse of management, see SERVICE, 10. 


JUDICIAL NOTICE, 
Courts as not to take judicial notice concerning exact point at which 
navigable capacity of stream ends, see WATER POWERS AND WATER 
CoursEs, 9. 


JUNK PRICE. 
Lack of Commission jurisdiction to fix value of property at estimated 
junk price, see VALUATION, 5. 


JURISDICTION. 

Lack of Commission jurisdicion to fix value of property at estimated 
junk price, see VALUATION, 5. 

Fact that terms of cost plus construction contract between utility and 
construction company might not be in accord with sound policy as 
not giving Commission legal jurisdiction to exclude sums paid un- 
der it from rate base, see VALUATION, 8. 

Jurisdiction, powers and duties of Commissions with respect to security 
issues, see SECURITY IssvuEs, 7-10. 

Jurisdiction and powers of Commission over service, see SERVICE, 1-5. 

Power of Commission to grant permits for construction of roadways 
or bridges over navigable waters, see WATER POWERS AND WATER 
CoursEs, 19. 


LAND. 
Overhead construction costs, see VALUATION, 25. 
Valuation of, see VALUATION, 39. 


LEASED PROPERTY. 
Valuation of, see VALUATION, 38. 


LEASES. 

Protest by lessee of motor line at inception of hearing on application 
for certificate to competitor as constituting entry of appearance 
and waiver of right to notice, see CERTIFICATES OF CONVENIENCE 
AND NECESSITY, 3. 


LEGAL EXPENSES. 
Legal expenses as an overhead cost, see VALUATION, 29. 
Exclusion of legal expense as an element of going value, see VALUATION, 
62. 


LEGISLATURE. 
Commission as created by legislature and not by Constitution under 
constitutional provision empowering legislature to delegate certain 
powers, see CoMMISSIONS, 16. 
P.U.R.1928D. 
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LEGISLATURE—continued. 

Commission created by legislature pursuant to constitutional authority 
as not restricted to such jurisdiction, see CoMMISsSIONS, 17. 

Lack of authority to add to or take from governmental powers dele- 
gated by the Constitution, see CONSTITUTIONAL Law, 6. 

Discussions made before a legislative body in committee or floor debate 
as not admissible evidence to prove legislative intent, see EvI- 
DENCE, 4. 

Board as having no jurisdiction to question propriety of rates charged 
by canal company, fixed by legislative charter, see Rates, 13. 

Delegated Commission power over rate contracts, see RATES, 20, 21. 

Street railway fare endorsed by legislature as presumed to be reason- 
able, see Rates, 31. 

Whether use of additional power obtained from hydroelectric project 
constitutes public use as a subject for judicial inquiry and not 
lying within jurisdiction of legislature or its agent to determine, 
see WATER POWERS AND WATER COURSES, 6. 


LICENSES. 
Grant of powers by municipality as not divesting state of control of 
rates, see CONSTITUTIONAL Law, 4. 


LITIGATION. 
Commission jurisdiction to enforce rendition of service by carrier on 
siding pending settlement in court of dispute as to expense of 
electrification, see Service, 4. 


LOAD FACTOR. 
Load factor as consideration in electric rates, see RATES, 59. 


LOCATION. 
Location of books of account and records, see ACCOUNTING, 5. 


LONG DISTANCE SERVICE. 
Division of tolls, see APPORTIONMENT, 1. 


LOSSES. 
Factors considered in allowing for going value, see VALUATION, 57-70. 


MAINS AND PIPES. 
Refund of deposit for gas extension, see SERVICE, 9. 
Ascertainment of reproduction cost generally, see VALUATION, 13-21. 


MANAGEMENT. 
Factors considered in determining reasonableness of return, see RETURN, 
16-27. 
Denial of authority to abandon irrigation service where there has been 
abuse of management, see Service, 10. 
P.U.R.1928D. 
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MANUFACTURER’S PROFIT. 
Disapproval of security issues to meet contractor’s or manufacturer’s 
profits in addition to actual construction cost, see Security Is- 
SUES, 13. 
Refusal of additional allowance for return on investment of holding 
company or manufacturer’s profit over and above reasonable cost of 
equipment, see SecuriTy Issvugs, 20. 


MARKET VALUE. 
Overhead construction costs as not to be computed on present market 
value of land, see VALUATION, 28. 


MATERIALS AND SUPPLIES. 
Error in applying construction overhead cost percentages to items of 
materials and supplies, see VALUATION, 26. 
Factors considered in allowing for working capital, see VALUATION, 
48-55. 


MEASURES OF VALUE. 
Measures of value for rate making, see VALUATION, 10-12. 


MERCHANDISE. 
Amortization of merchandising expense of gas utility, see Return, 8. 
MESSAGES. 
Lack of Commission jurisdiction to require telephone company to under- 
take to transmit messages or supply patrons with miscellaneous 
information, see SERVICE, 5. 


METER RATES. 
See Rates, 53. 


MINING DEPARTMENT. 
Disallowance of expense of maintaining office in another city as a 
convenience to utility’s mining interests, see RETURN, 5. 


MONOPOLY AND COMPETITION. 


I. Powers of Commissions, 1—5, 

II. Electric utilities, 6—12. 

Til. Natural gas systems, 13-15. 

IV. Telephone and telegraph companies, 16—18. 
V. Transportation companies, 19—21, 


Competition as affecting rates, see RaTEs, 32. 4 
Factors considered in determining reasonableness of return, see RETURN, 
16-27. 


Annotation on monopoly and competition, p. 582. 
P.U.R.1928D. 
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MONOPOLY AND COMPETITION—continued. 

Annotation on inadequate existing service as affecting competition, p. 
583. 

Statement that popular dissatisfaction with existing service because of 
personal animosity towards an untactful manager is not sufficient reason 
for authorization of competing service, p. 757. 


I. Powers of Commissions, 
Commission as having no power to compel forfeiture of certificate for vio- 
lation of anti-trust rules or laws where no provision is made for de- 
fensive hearings, see Commissions, 15. 


1. A Commission has no authority to grant a certificate of convenience 
to a competing company and to revoke the certificate of an existing motor 
utility where adequate service is being rendered. Wilcox Transp. Co. v. 
Commerce Commission (Ill. Sup. Ct.) 11. 

2. The Commission in the interest of lower rates for the public has 
jurisdiction to grant a certificate authorizing a natural gas utility to 
apply for a city election on the question of permitting its operation there- 
in, notwithstanding an existing utility is operating under a revocable per- 
mit, for which it has surrendered its franchise and has expended large 
sums in the construction of adequate facilities to serve thereunder. Re 
Muskogee Natural Gas (Okla.) 637. 

3. An agreement between two telephone companies apportioning terri- 
tory in order to avoid wasteful competition is void when not approved by 
the Commission. Citizens Mut. Teleph. & Teleg. Co. v. Public Service Com- 
mission (Pa. ‘Super. Ct.) 578. 

4. The policy of the Commission should be to prevent wasteful dupli- 
cation of facilities by refusing entrance to new companies in territories 
already adequately supplied, but the Commission cannot drive an estab- 
lished utility out because it feels one company can supply the needs of a 
territory. Citizens Mut. Teleph. & Teleg. Co. v. Public Service Commission 
(Pa. Super. Ct.) 578. 

5. State laws against trusts, monopolies, and unfair competition (Chap. 
140, Acts 1903), are not applicable to electric power companies and other 
public utilities in view of later enactments granting general supervision and 
regulatory control over such companies to the Public Utilities Commission. 
Tennessee Eastern Electric Co. v. Hannah (Tenn. Ch. Ct.) 50. 


II, Electric utilities. 
Competitive conditions as not justifying reduced rate resulting in discrimi- 
nation, see DISCRIMINATION, 4. 
Construction of hydroelectric plant by promoters having distribution rights 
in a surrounding territory as not an extension of existing rates, see 
EQUIPMENT AND CONSTRUCTION, 3. 


6. A company which does not promptly extend service to-areas claimed 
by it should not stand in the way of an entrance into such territory by 
another company willing to make the extension immediately. Atlantic City 
Electric Co. v. South Jersey Power & Light Co. (N. J.) 407. 

7. Construction of service extensions beyond the limits set by the Com- 
P.U.R.1928D. 
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MONOPOLY AND COMPETITION—continued. 

mission without any application for modification of such restriction is un- 
lawful, notwithstanding the fact that the company having authority over 
such area is unready or unwilling to furnish service. Atlantic City Electric 
Co. v. South Jersey Power & Light Co. (N. J.) 407. 

8. The proper method to be pursued by the company wishing to extend 
service beyond the limits set by the Commission into territory where the 
utility authorized to serve is unready or unwilling to do so is to apply 
to the Commission for modification of its previous decision. Atlantic City 
Electric Co. v. South Jersey Power & Light Co. (N. J.) 407. 

9. Approval was granted for the completion and operation of unauthor- 
ized extensions of service by a company beyond the limits set by the Com- 
mission into territory where the existing utility was unwilling or unable 
to serve, such approval being limited to the practical extent of the actual 
construction and no further, in view of the expense and loss that would 
accrue to the utility ratepayers if the poles and other equipment were or- 
dered to be removed. Atlantic City Electric Co. v. South Jersey Power & 
Light Co. (N. J.) 407. 

10. A Commission regulation to prevent combinations or conspiracies for 
the purpose of price control or other unreasonable and unfair agreements 
will not be construed as interdicting the connection of transmission lines 
of different utilities or the co-ordination of any service in public interest. 
Tennessee Eastern Electric Co. v. Hannah (Tenn. Ch. Ct.) 50. 

11. A municipal plant operating by acquiescence of town authorities at 
the time the passage of a statute converted such licenses into indeterminate 
permits, was held to possess a guarded monopoly in its proprietary capacity 
which could not be violated by the furnishing of service by other public utili- 
ties whether or not approved by the town board. Re Wisconsin Gas & E. 
Co. (Wis.) 648. 

12. Extensions of service made by an electric utility in good faith into 
a town where the furnishing of service would violate an existing indetermi- 
nate permit was held unlawful, and an agreement was recommended whereby 
such utility might continue to serve existing customers as agents of the 
authorized utility. Re Wisconsin Gas & E. Co. (Wis.) 648. 


III, Natural gas systems. 


13. A certificate was granted to a natural gas company to apply for a 
franchise to render service at reduced rates in a municipality where an 
existing utility was charging such rates as necessitated the use of other 
fuels by some residents and where there was evidence of widespread popular 
sentiment favoring such additional service. Re Municipal Gas Co. (Okla.) 
418. 

14. Public convenience and necessity sufficient to justify a certificate au- 
thorizing the submission to the voters of a city on the question of per- 
mitting a natural gas utility to engage in public service at reduced rates, 
was held to be shown by an approximately unanimous expression of popu- 
lar favorable sentiment, the approval of nearly all civic organizations and 
the fact that existing rates necessitated the granting of substitute fuel by 
industrial consumers. Re Muskogee Natural Gas (Okla.) 637. 

15. The Commission in its own discretion has jurisdiction to grant a 
P.U.R.1928D. 
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MONOPOLY AND COMPETITION—continued. 

certificate authorizing a utility to apply for city consent to its operations 
therein, notwithstanding it has already proceeded to construct mains into 
the city limits without a certificate in violation of the law. Re Muskogee 
Natural Gas (Okla.) 637. 


IV. Telephone and telegraph companies, 
Illegal antiduplication contract as not evidence of voluntary abandonment 
of right in territory affected, see EvipeNnce, 10. 


Annotation on competition by telephone companies, p. 583. 

Statement that it is to the best interest of a community to permit com- 
petitive telephone service when a previously existing company has practiced 
deception both upon the public and Commission, p. 762. 

16. Popular dissatisfaction with existing telephone service, resulting in 
a steady decrease of the number of subscribers, also inefficiency and inade- 
quacy of management resulting in individuals being required to maintain 
their own lines, were held as grounds for authorizing the operation of an- 
other utility within the community affected. Re Garden Valley Teleph. Co. 
(Minn.) 754. 

17. Telephone companies which also retain their rights as telegraph com- 
panies may not enter into an agreement apportioning territory to avoid com- 
petition between them. Citizens Mut. Teleph. & Teleg. Co. v. Public Service 
Commission (Pa. Super. Ct.) 578. 

18. A telephone company voluntarily relinquishing rights in certain 
territory, in reliance on a contract with another company to prevent com- 
petitive duplication which is void for lack of Commission approval, has 
not thereby abandoned any right, power or privilege in such area to the 
extent of requiring Commission approval to resume service therein. Citi- 
zens Mut. Teleph. & Teleg. Co. v. Public Service Commission (Pa. Super. 
Ct.) 578. 

V. Transportation companies, 

Duty to give existing motor utility opportunity to furnish additional serv- 
ice before cancellation of certificate, see CERTIFICATES OF CONVENIENCE 
AND NEcEssIrTy, 1. 

Right of electric railway company to hearing by Commission on complaint 
alleging authorization of competitive bus line to operate additional 
equipment, without legal notice or opportunity to other carriers to pro- 
test, see CERTIFICATES OF CONVENIENCE AND NECESSITY, 5. 

Annotation on competition by transportation companies, p. 584. 

19. A plan agreeable to all applicants for certificates to operate air utili- 
ties was approved and ordered by the Commission whereby a pilot receiving 
a call for transportation in the home port of another operator was not per- 
mitted to start before waiting two hours for the home pilot to handle such 
passage unless the latter waived such priority. Re Riordan (Nev.) 854. 

20. “Anywhere-for-hire” motor carriers should not be permitted to oper- 
ate over any route traversed by a regular line carrier on the same basis of 
rates in view of the fact that the latter class carriers have to pay a much 
greater tax to the state for the use of the highways as well as perform a 
P.U.R.1928D. 
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MONOPOLY AND COMPETITION—continued. 
service that is more exacting and expensive to maintain. Re Anywhere-For- 
Hire Carriers (Or.) 427. 

21. It is the duty of the Commission, imposed by law, not only to pro- 
tect the public but also to protect the property and investment of regular 
motor carriers from unfair and destructive competition by irregular opera- 
tors. Re Anywhere-For-Hire Carriers (Or.) 427. 


MORTGAGES. 
Provision in mortgage or deed of trust in relation to ratio of cost 
or value to securities, see Security Issugs, 19. 


MOTOR BUSSES. 
See AUTOMOBILES. 


MUNICIPALITIES. 

Commission power to permit inspection, by cities protesting rate in- 
crease, of original accounts and records of utility, see ACCOUNTING, 
i. 

Improper admission of evidence as to whether payment by a street car 
company to city of percentage of gross receipts under terms of 
franchise was a tax, as prejudicial error, see APPEAL AND REVIEW, 
3. 

Overruling of objection to Commission jurisdiction to grant certificate 
to natural gas company to apply for franchise in city where ob- 
jector had surrendered former municipal franchise in exchange for 
revocable permit, see CERTIFICATES OF CONVENIENCE AND NECES- 
SITY, 6. 

Grant of powers by municipality as not divesting state of control of 
rates, see CONSTITUTIONAL Law, 4. 

Delegation of regulatory rate powers by legislature to Commission or 
municipality requiring strict construction, see CONSTITUTIONAL 
Law, 12. 

Municipality as properly authorized to establish by contract utility 
rates for reasonable period, see CONSTITUTIONAL Law, 13. 

Statutes giving city power to contract with utility as to rates as not 
vesting city with unrestrained discretion to suspend police power 
for unlimited period, see CoNSTITUTIONAL Law, 15. 

Contract by a municipality not within its powers as void from its 
inception, see CONTRACTS, 2. 

Jurisdiction of Federal Courts to pretect utility from coafiseation by 
reason of contract with city in which parties have not legally 
agreed on binding rates, see Courts, 1. 

Expense of unnecessary construction occasioned by negligence of city 
as not apportionable to contributing utilities in grade separation, 
see CROSSINGS, 3. 

Presumption that traffic officials act in efficient manner, see EVIDENCE, 6. 

Contractual obligation created by franchise grant, see FRANCHISES. 


P.U.R.1928D. 58 
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MUNICIPALITIES—continued. 

Street railway benefiting by a franchise as estopped from attacking a 
single provision as against the city while seeking to retain the 
remainder as valid and effective, see FRANCHISES, 12. 

For municipal operation, see MuNnIcIPAL PLANTS. 

Delegated Commission power over rate contracts, see Rates, 20, 21. 

Establishment of a telephone exchange area without regard to corporate 
limits, see RaTEs, 73. 

Duty to serve under franchise, see SERVICE, 5. 


MUNICIPAL PLANTS. 

Duty of municipality to supply water without discrimination regard- 
less of contract, see DISCRIMINATION, 8. 

Supply contract between municipal plants as not releasing municipality 
from duty to serve public with water, see DiscRIMINATION, 9. 

Low water rate for municipal plant to encourage location of industries 
as discriminatory, see DISCRIMINATION, 11. 

Municipal plant operating by sufferance in another town at time of 
passage of statute conferring indeterminate permits as possessing 
guarded monopoly, see MONOPOLY AND COMPETITION, 11. 


1. A city in its proprietary capacity as a public utility may hold and 
exercise an indeterminate permit. Re Wisconsin Gas & E. Co. (Wis.) 648. 

2. A long continued acquiescence of town authorities in the rendition 
of electric service by the plant of another municipality acting in its capacity 
as a public ufility constitutes a license within the meaning of a law auto- 
matically changing all existing licenses and franchises into indeterminate 
permits. Re Wisconsin Gas & E. Co. (Wis.) 648. 


NATURAL GAS. 

Overruling of objection to Commission jurisdiction to grant certificate 
to natural gas company to apply for franchise in city where ob- 
jector had surrendered former municipal franchise in exchange for 
revocable permit, see CERTIFICATES OF CONVENIENCE AND NECES- 
SITY, 6. 

Commission in issuing certificate for operation of natural gas system 
as not assuming responsibility of making finding of fact upon 
problematical gas supply available, see CERTIFICATES OF COoN- 
VENIENCE AND NECESSITY, 7. 


NAVIGATION, 
Courts as not to take judicial notice concerning exact point at which 


navigable capacity of stream ends, see WATER POWERS AND WATER 
CouRsEs, 9. 

Usufructuary right to the water of a stream for power purposes as 
subject to rights of state and United States to preserve navigable 
capacity of lower part of stream, see WATER PowEeRS AND WATER 
Courses, 11. 

P.U.R.1928D. 
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NAVIGATION—continued. 
Power of Commission to grant permits for construction of roadways or 
bridges over navigable waters, see WATER POWERS AND WATER 
CoursEs, 19. 


NECESSITY. 
See CERTIFICATES OF CONVENIENCE AND NECESSITY. 


NONSUBSCRIBER CHARGE. 
Nonsubscriber charge by a telephone company as permitted on call by 
person not a member of subscriber’s family, see Rates, 80. 


NONUTILITY BUSINESS. 
Disallowance of expense of maintaining office in another city as a con- 
venience to utility’s mining interests, see RETURN, 5. 


NORMAL SCHOOLS. 
Resident telephone rates to public and parochial schools as applicable 
to state normal schools, see RaTEs, 81. 


NOTICE. 

Protest by lessee of motor line at inception of hearing on application 
for certificate to competitor as constituting entry of appearance 
and waiver of right to notice, see CERTIFICATES OF CONVENIENCE 
AND NECESSITY, 3. 

Right of electric railway company to hearing by Commission on com- 
plaint alleging authorization of competitive bus line to operate 
additional equipment, without legal notice or opportunity to other 
carriers to protest, see CERTIFICATES OF CONVENIENCE AND NECES- 
sITy, 5. 

Appearance at bar of assistant attorney general as sufficient compliance 
with law requiring notice to attorney general on hearings involv- 
ing constitutionality of law, see CONSTITUTIONAL Law, 5. 


NUMERICAL INFORMATION. 
Telephone service generally, see SERVICE, 32-40. 


OBSOLESCENCE. 
Consideration of obsolescence in valuation, see VALUATION, 22. 


OFFICE EXPENSE. 
Office expense during construction as an overhead, see VALUATION, 32, 


OPERATING EXPENSES. 
Consideration of operating expenses in determining reasonableness of 
rates, see RATES, 22. 
Operating expenses and other deductions from gross revenues, see RE- 
TURN, 4-15. 
P.U.R.1928D. 
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OPTION. 
Owner of option to purchase telephone property in state having law 
requiring utility operators to be citizens as having no assignable 
rights, see CONSOLIDATION, MERGER, AND SALE, 3. 


ORDERS. 
Authorization to issue securities as permissive only, see Security Is- 
SUES, 5. 
Interpretation of sale approval order, see Security Issues, 16. 


ORDINANCES. 
Gas company sued by customer for refund as not estopped from attack- 
ing unconstitutionality of statute and invalidity of ordinance fix- 
ing rates, see CONSTITUTIONAL Law, 1. 


ORGANIZATION. 
Organization, franchise, and promotion expense, see VALUATION, 33. 


ORIGINAL COST. 
Original cost as basis for depreciation, see DEPRECIATION, 6, 8. 
Measures of value for rate making, see VALUATION, 10-12. 
Cost of acquisition and development as a measure of value of water 
power, see VALUATION, 77. 
Acquisition cost as a measure of water right value, see VALUATION, 78, 
80. 


OVERBUILDING. 
Factors considered in determining reasonableness of return, see RE- 
TURN, 16-27. 


OVERHEADS. 
Treatment of overheads, see VALUATION, 25-34, 


OWNERS. 
Return on partly owned property, see RETURN, 3. 


PARTIES. 

Opinions of experts interested in rate increase as not to be substituted 
on appeal for judgment of Commission based on substantive evi- 
dence, see EVIDENCE, 8. 

Gas well owner furnishing supply to distributing utility under contract 
regulating rates as consenting to jurisdiction of state to value 
property devoted to public service, see Rates, 36. 

Owner of exchange as sole agency to file petition for increased rates, 
see RATES, 46. 


1. An official buyer for a growers’ association at a packing shed was 
permitted to participate and file pleading in a proceeding to which he was 
P.U.R.1928D. 
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PARTIES—continued. 

neither a party nor an intervener, where the purpose of the complaint was 
to have him removed from the exercise of such functions. Donaldsonville 
Truek Growers Asso. v. Texas & P. R. Co. (La.) 380. 


PAYMENT. 
Loss from failure to collect bills as an operating expense, see RETURN, 
9, 10. 


1. A small collection charge was ordered to be added to the monthly 
bill of patrons of a small rural telephone company who failed to pay by a 
certain date, in order to avoid the expense of collection. Re Peoples Co-op. 
Teleph. Co. (Ind.) 528. 

2. Discontinuance of service for failure to make prompt payment was 
held not unreasonable when the previous record of the consumer for pay- 
ment was very poor. Miner v. Jersey Central Power & Light Co. (N. J.) 
797. 

3. A deduction was made from the amount due from a gas consumer 
for services rendered in order to reflect the proportionate inaccuracy of his 
meter as found by a test check. Miner v. Jersey Central Power & Light 
Co. (N. J.) 797. 

4. A rural telephone company was authorized to charge short term sub- 
seribers a year’s rental in advance in order to protect itself against de- 
parture of subscribers without payment. Re Lake Shore Teleph. Co. (Wis.) 
444, 

5. No special charge for telephone toll service billing may be established 
as this, in effect, is a part of the service. Re Lake Shore Teleph. Co. (Wis.) 
444. 

o 
PERCOLATING WATER. 

Water utility as not entitled to additional value for right to pump 
water from underground sources other than those rights included 
in lands where it has not established prescriptive right, see VaLua- 
TION, 72. 


PERMITS. 

Overruling of objection to Commission jurisdiction to grant certificate 
to natural gas company to apply for franchise in city where ob- 
jector had surrendered former municipal franchise in exchange for 
revocable permit, see CERTIFICATES OF CONVENIENCE AND NECES- 
sity, 6. 


PHOTOGRAPHS. 
Photographs as evidence of congested street railway traffic condition, 
see EVIDENCE, 5. 


PHYSICAL CONNECTION. 
Telephone service generally, see SERVICE, 32-40. 
P.U.R.1928D. 








918 INDEX. 


PLEADING. 

1. Allegations of a bill in equity stating that the point of a stream 
where proposed development has been refused by the Commission is un- 
navigable must be assumed as true, where the Commission has interposed 
a demurrer to the bill. Tennessee Eastern Electric Co. v. Hannah (Tenn. 
Ch. Ct.) 50. 


POWERS. 
Jurisdiction, powers and duties of Commissions with respect to security 
issues, see SEcuRITY IssuEs, 7-10. 
Jurisdiction and powers of Commission over service, see SERVICE, 1-5. 


PRESCRIPTIVE RIGHT. 

Water utility as not entitled to additional value for right to pump 
water from underground sources other than those rights included 
in lands where it has not established prescriptive right, see VaLUA- 
TION, 72. 


PRESUMPTIONS. 
See also EVIDENCE. 
Presumptions on appeal, see APPEAL AND REVIEW. 


PRICES. 
Ascertainment of reproduction cost generally, see VALUATION, 13-21. 
High prices as affecting value, see VALUATION, 23. 


PROCEDURE. 

Finding of fact made as a result of misplacing burden of proof as not 
permitted to stand on appeal, see APPEAL AND REVIEW, 2. 

When constitutional questions are to be decided, see CoNSTITUTIONAL 
Law, 1. 

Appearance at bar of assistant attorney general as sufficient compliance 
with law requiring notice to attorney general on hearings involv- 
ing constitutionality of law, see ConsTiITUTIONAL Law, 5. 

Records of Commission in prior proceedings as admissible evidence of 
data otherwise obtainable, see EvipENcE, 1. 

Failure to prove a fact as not a basis for a positive finding regarding 
the same, see EVIDENCE, 2. 

Street railway claiming contract applying for payment of gross receipt 
percentage of city to be beyond its powers because of inequitable 
tax apportionment, as having burden of proof to support such con- 
tention, see FRANCHISES, 7. 

Stipulation by objectors to electric rates to withdraw petition in return 
for specific reduction as having no effect upon special investiga- 
tion by Commission, see Rates, 1, 2. 

Court as having no authority to terminate rate proceedings on appeal 
from Commission so as to leave utility free to file new applica- 
tion, see RaTEs, 7. 

P.U.R.1928D. 
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PROCEDURE—continued. 

Courts determining appeal from Commission rate order as having no 
authority to allow utility to regulate its own rates, see RaTEs, 8. 

Legality of rate schedule put into effect by utility upon setting aside 
by court of Commission order, see RaTEs, 47. 

Application for increased rates as unnecessary where a law permits 
filed tariffs to become effective unless suspended within thirty days, 
see RaTEs, 48. 


Annotation on procedure, p. 189. 

1, The interpretation of the rights of holders of so-called water right 
contracts with a public utility is not a matter germane to a proceeding 
seeking authorization to transfer the utility property to a water storage 
district, but involves a question of policy on the part of the directors of 
the district relating solely to its future operations and entirely beyond the 
jurisdiction of the Commission. Re Madera Canal & Irrig. Co. (Cal.) 187. 


PROMOTION. 
Organization, franchise, and promotion expense, see VALUATION, 33. 
Allowance for promotion and financing of hydroelectric project, see 
VALUATION, 35. 
Factors considered in allowing for going value, see VALUATION, 57-70. 


PROPERTY NOT USED. 
Treatment of property not used or useful, see VALUATION, 43-47, 
Intangible value of unused property, see VALUATION, 56. 


PROSPECTIVE CONSTRUCTION. 
Prospective construction-as a factor in valuation, see VALUATION, 37. 


PROTECTION. 
Telephone service to station of forest fire patrol, see SERVICE, 39. 


PUBLIC RELATIONS. 
Popular dissatisfaction with existing service as grounds for authoriz- 
ing competitive service, see MONOPOLY AND COMPETITION, 16. 
Approval by patrons of telephone rates, see RATES, 33. 


PUBLIC UTILITIES. 

Inspection of public utility accounts and records in rate case, see Ac- 
COUNTING, 1, 2. 

Location of books of account and records, see ACCOUNTING, 5. 

Power of Commission to require certificate before construction of plant 
to develop water power is commenced notwithstanding fact that 
it has not yet become a utility, see CERTIFICATES OF CONVENIENCE 
AND NECESSITY, 8. 

Jurisdiction of parties engaged in utility business as duty of Commis- 
sion, see COMMISSIONS, 12. 

P.U.R.1928D. 
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PUBLIC UTILITIES—continued. 

Contract for transportation at reduced rates by common carrier a3 
discriminatory, see DISCRIMINATION, 1. 

Nonutility as not required to furnish service at rates less than terms 
of contract, see RATEs, 3. 

Public utility as unable by contract to impair its ability to serve, see 
RatTEs, 37. 

Disallowance of expense of maintaining office in another city as a con- 
venience to utility’s mining interests, see RETURN, 5. 


1. A continuation of a vessel company to operate as a common carrier 
after permission to cancel tariffs without securing further authorization 
from the Commission, gives the latter power to determine that such opera- 
tions are public in nature and to order a cessation until and unless authori- 
zation is secured. Coggeshall Launch & Towboat Co. v. Cousins Launch & 
Lighter Co. (Cal.) 591. 

2. An interurban railway which had suspended service for approxi- 
mately six months without legal justification was held not to be rendering 
pubiie service for compensation within the meaning of the statute (Rev. 
Stat. § 15, Chap. 55) defining “railroad.” Re Fairfield & Shawmut R. Co. 
(Me.) 385. 

3. The owner of a natural gas well selling gas to industrial consumers 
through the distribution line of a gas company which received only a per 
eent compensation upon the amount sold, regardless of the rates charged 
therefor, is a public utility subject to Commission regulation of rates. 
Big West Oil Co. v. Northern Gas Co. (Mont.) 705. 

4. A realty company which has not dedicated its property to public 
use and does not hold itself out to serve electric current to the publie at 
large is not a public utility because it voluntarily renders electric service 
to tenants and employees. Jonas v. Swetland Co, (Ohio Sup. Ct.) 825. 


PURCHASE PRICE. 
Charging excess purchase price to surplus, see Security Issues, 2. 
Charging excess of purchase price to expense account, see SECURITY 
IssuEs, 3. 
Disapproval of security issues to permit payment for utility property 
when purchase price is in excess of actual or estimated cost de- 
preciated, see Security Issues, 11. 


RAILROADS. 

Lack of Commission power to compel utility to open books and records 
to protestant relating to amount and nature of business trans- 
acted at certain stations, in view of statutory provisions, see Ac- 
COUNTING, 2. 

Finding of Commission as to reasonableness of intrastate freight rates 
as not to be sustained by court where unsupported by substantial 
and satisfactory evidence, see APPEAL AND REVIEw, 9. 

Apportionment between classes of traffic, see APPORTIONMENT, 4. 

Lack of Commission power to construe spur track agreement, see Com- 
Missions, 10. 

P.U.R.1928D. 
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RAILROADS—continued. 

Lack of Commission jurisdiction over sale of abandoned railway prop- 
erty, see CONSOLIDATION, MERGER, AND SALE, 5. 

Subway diverting major part of traffic using existing crossing as con- 
struction of new road, see Crossings, 1. 

Railroad as not relieved from paying grade crossing assessment by 
reason of Federal highway aid, see CrossINGs, 2. 

Railroad rates, see RATEs, 65. 

Commission jurisdiction to enforce rendition of service by carrier on 
siding pending settlement in court of dispute as to expense of elec- 
trification, see SERVICE, 4. 

Amount of business as affecting discontinuance of station service, see 
SERVICE, 16. 


1. A railroad company was ordered to require an official buyer of a 
growers’ association to discontinue the purchase and packing of vegeta- 
bles at one of its packing sheds where the fraudulent business practices 
of the latter tended to undermine the leading industry of the state. 
Donaldsonville Truck Growers Asso. v. Texas & P. R. Co. (La.) 380. 


RAPID TRANSIT COMPANY. ‘ 

Constitutional provision requiring consent of state to rate contract 
with rapid transit company, see CONSTITUTIONAL Law, 24. 

Utility serving under rate contract as not entitled to judicial relief 
in absence of waiver of such rate contract by Commission speaking 
for the state, see RaTEs, 39. 

Rate contracts between a city and a utility made with the knowledge 
of a state policy Commission rate regulation as qualified by exist- 
ing restriction of such law requiring rates to be just and rea- 
sonable, see Rates, 40. 

Statute forbidding contract provision for fixed continuing fare as re- 
quiring Commission to regulate all fares of rapid transit com- 
pany to permit reasonable return, see RaTEs, 42. 

Statute providing that rate terms determined by the Commission to be 
best suited to public interests as held to prohibit the foreclosure 
by the Commission of either party to apply for change of noncom- 
pensatory rates, see RATES, 43. 

Statute requiring rate contracts to be consistent with public interest 
as determined by Commission as not destroying but merely limit- 
ing right to fix rates by contract, see Rates, 44, 45. 


RATES. 


I. In general, 1-3. 
II. Powers of courts, 4—9. 
Ill. Jurisdiction, powers, and duties of Commissions, 10—21, 
IV. Reasonableness, 22—35. 
V. Contract rates, 36—45, 
VI. Schedules, 46—48. 
Vil. Kinds, 49-54. 
P.U.R.1928D. 
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RATES—continued. 

Vill. Rates of particular utilities, 55—86, 
. Automobile, 55—57. 

. Electric, 58—62. 

. Gas, 63. 

- Interurban railways, 64. 

. Railroad, 65. 

Street railway, 66, 67. 

. Telephone, 68—S2. 

h. Water, 83-86. 


ems asccs 


I. In general, 


Finding of Commission as to reasonableness of intrastate freight rates as 
not to be sustained by court where unsupported by substantial and 
satisfactory evidence, see APPEAL AND REVIEW, 9. 

Elements necessary for the constitution of discrimination in rates, see 
DISCRIMINATION, 6, 7. 

Decision of electric company to substitute generating system causing a 
steam utility previously using the exhaust steam of the former to in- 
crease rates, as not unreasonable, see EQUIPMENT AND CONSTRUCTION, 1. 

Decision as to the wisdom of steam-heating company’s reconstruction as un- 
necessary where rates do not attempt to provide return on value of 
property, see EQUIPMENT AND CONSTRUCTION, 2. 

Deduction from amount due on monthly bill to reflect inaccuracy of meter, 
see PAYMENT, 3. 

Deficit accruing because of failure of utility to correct basic schedule, see 
RETURN, 1. 

Fares on auxiliary bus or on independent bus service as a factor in au- 
thorizing service, see SERVICE, 18, 19. 

Reduction of hours of navigation service because of diminishing traffic 
notwithstanding rate increase had discouraged patronage, see SERVICE, 
21. 


1. A stipulation by certain petitioners for reduction of electric rates 
that they will cause the petition to be dismissed in return for specific re- 
ductions of rates, has no effect upon a separate investigation by the Com- 
mission on its own motion into the rates of the same company. Thomas v. 
Northern Indiana Power Co. (Ind.) 525. 

2. A stipulation by certain petitioners for reduction of electric rates, 
with the company, that they will cause the petition to be dismissed in re- 
turn for certain specific reductions of rates, should not be approved by the 
Commission before a hearing is held on the rates imposed in the stipulation, 
and an opportunity given to other citizens of the community concerned to 
express themselves, as well as to the utility to file data supporting the rea- 
sonableness thereof. Thomas v. Northern Indiana Power Co. (Ind.) 525. 

3. A nonutility company rendering electric service to its tenants and 
employees under the terms of a voluntary contract cannot be required 
by a court to furnish such service at a rate less than that fixed by the 
terms of such contract. Jonas v. Swetland Co. (Ohio Sup. Ct.) 825. 
P.U.R.1928D. 





XUM 





XUM 


INDEX. 923 


RATES—continued. 
II. Powers of courts, 

4. The function of rate making is purely legislative in its character 
and a court, therefore, has no authority to regulate rates in the absence of a 
valid statute delegating such power to it. Mills v. People’s Gaslight & Coke 
Co. (Ill. Sup. Ct.) 17. 

5. A court has no power to determine judicially that a utility has 
charged and collected a sum of money in excess of a valid maximum 
rate where it has no power to fix such maximum rate. Mills v. People’s 
Gaslight & Coke Co. (Ill. Sup. Ct.) 17. 

6. The court in its judicial capacity has no right to fix the rates of a 
utility, and its function in that regard is confined to determining whether 
an order of the Commission fixing rates is valid or invalid, and in the latter 
event, to remand the cause to the Commission for further appropriate ac- 
tion. West v. United R. & Electric Co. (Md. Ct. App.) 141, 193. 

7. The court in determining an appeal from a Commission rate order 
has no authority to terminate the proceeding entirely leaving the company 
free to file a new application for increased rates. West v. United R. & 
Electric Co. (Md. Ct. App.) 141, 193. 

8. The court in determining an appeal from a Commission rate order 
has no authority to leave the question of rates altogether within the discre- 
tion of the utility. West v. United R. & Electric Co. (Md. Ct. App.) 141, 
193. 

9. The fixing of prospective rates is not a judicial function although 
the test of reasonableness of a rate already fixed is a matter for judicial 
determination. Denison v. Municipal Gas Co. (Tex. Sup. Ct.) 493. 


III. Jurisdiction, powers, and duties of Commissions. 


Commission power to interpret or pass on validity of rate contract as 
correlative with its jurisdiction to regulate rates, see COMMISSIONS, 3. 

Co-ordination of Commission with neighboring states on telephone rate ad- 
justment, see CoMMISSIONS, 8. 

Grant of powers by municipality as not divesting state of control of rates, 
see CONSTITUTIONAL Law, 4. 

Delegation of authority over toll bridges to Commissions by legislature as 
not invalid because of absence of express constitutional provision, see 
CONSTITUTIONAL Law, 11. 

Statutes giving city power to contract with utility as to rates as not vest- 
ing city with unrestrained discretion to suspend police power for un- 
limited period, see CoNSTITUTIONAL Law, 15. 

Commission power to determine discrimination, see DISCRIMINATION, 5. 


10. The Commission has no authority to order a reduction in the fares 
for school children where the Public Utilities Act gives the carriers the 
authority to reduce rate transportation to children attending educational 
institutions. Re Pacific Electric R. Co. (Cal.) 507. 

11. The Commission under the statutes has the exclusive power to fix 
the rates of a public utility. West v. United R. & Electric Co. (Md. Ct. 
App.) 141, 193. 

P.U.R.1928D. 
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RATES—continued. 

12. No private contract between individuals or corporations can by its 
terms have the effect of ousting the Commission of its jurisdiction to pre- 
scribe reasonable rates for public utility service. Big West Oil Co. v. 
Northern Gas Co. (Mont.) 705. 

13. The Board has no jurisdiction to consider the question of the pro- 
priety of rates charged by a canal company for navigation which are lower 
than the maximum rates fixed by the terms of the charter allowed to the 
company by the legislature. Re Delaware & R. Canal Co. (N. J.) 542. 

14. It is not the duty of the Board to take initiative in the formulation 
or correction of rate schedules where the company itself fails to take steps 
for a basic revision to eliminate further deficits. Re Plainfield-Union Water 
Co. (N. J.) 799. 

15. A franchise given by a city to a street railway company to operate 
a small portion of the total system upon condition that it charge no more 
than 5-cent fares was held not to aifect the action of the Commission in as- 
suming jurisdiction over an application to increase rates as to the portion 
of the route covered by such a franchise. Fagal v. Public Service Commis- 
sion (N. Y. Sup. Ct.) 479. 

16. The Corporation Commission has power to regulate the charges for 
publie services by municipal corporations. Such power is inherent in the 
state, and is a necessary attribute of sovereignty. Galbreath v. Oklahoma 
Nat. Gas Co. (Okla. Sup. Ct.) 487. 

17. A city in Indian Territory, under power conferred by Mansfield’s 
Digest Arkapsas, §§ 749, 754, 755, extended to the territory by Act of 
Congress May 2, 1890, granted a franchise to a gas company for twenty- 
five years embodying a contract by the company fixing the maximum 
price to be charged for gas to consumers during the term. Held, that such 
contract was made by the city under its business powers and was bind- 
ing on the parties, but was subject to modification as to rates by the Cor- 
poration Commission of Oklahoma, with the consent of the gas company. 
Tulsa v. Oklahoma Nat. Gas Co. (D. C.) 4 F. (2d) 399. Galbreath v. 
Oklahoma Nat. Gas. Co. (Okla. Sup. Ct.) 487. 

18. The Commission has the power under the Oregon Law (§ 6100) tem- 
porarily to alter, amend, or, with the consent of the public utility con- 
cerned, to suspend any rate schedule in the case of an emergency to prevent 
injury to the business or interests of the people of the state, notwithstand- 
ing the fact that the schedule has not been suspended before its effective 
date. Re Idaho Power Co. (Or.) 185. 

19. The Department does not have power to regulate the rates of a 
public utility on any other basis than that fixed by statute. Republic v. 
Republic Water Co. (Wash.) 815. 

20. The power given a Commission by statute to determine the reason- 
ableness of contract rates between municipalities and utilities is mandatory 
and not discretionary where it arises from a duty imposed by statute to ad- 
minister a public policy as to rates already established by the legislature 
in the exercise of its constitutional powers, and where, therefore, the Com- 
mission is not given authority to initiate its own policy or standard. Inter- 
borough Rapid Transit Co. v. Gilchrist (U. S. Dist. Ct.) 92. 

P.U.R.1928D. 





XUM 





XUM 


INDEX. 925 


RATES—continued. 

21. A Commission has no discretion in the exercise of a statutory power 
to determine the reasonableness of rates set by contract where the statute 
also prohibits unreasonable rates and imposes upon the Commission the 
duty to enforce such mandate. Interborough Rapid Transit Co. v. Gilchrist 
(U. S. Dist. Ct.) 92. 


IV. Reasonableness. 

Denial of application for increased rates as amounting to confiscation, see 
CONSTITUTIONAL Law, 21, 22. 

Competitive conditions as not justifying reduced rate resulting in discrimi- 
nation, see DISCRIMINATION, 4. 

Unreasonable rates as subject to restraint although not confiscatory, see 
INJUNCTION, 2. 

Authorization of gas company to apply for franchise to serve at reduced 
rates as proper, where existing utility charges prohibitive rates, see 
MoNoPOoLy AND COMPETITION, 13. 


Discussion of the probability that increased street railway fares 
would accentuate the tendency of small business communities in isolated 
suburbs to develop, thereby eliminating the carriage of the shopping pub- 
lic to concentrated business sections, p. 626. 

22. One of the tests to be applied in the determination of reasonable- 
ness of rates is whether or not such rates are sufficient to pay operating 
expenses, taxes, and to afford the carrier a fair return on the value of the 
property devoted to public service. Re Pacific Electric R. Co. (Cal.) 507. 

23. Present tariffs were suspended and a carrier permitted to establish 
experimental fares for a trial period only, the proceeding being held open 
for one year, where horizontal fare increases would not produce a reasonable 
return. Re Pacific Electric R. Co. (Cal.) 507. 

24. The Commission refused to order in effect any of the various suggested 
forms of street railroad fares where such action would be in the nature of 
questionable experimenting with a situation extremely hazardous both to 
the carrier and to the public. Re Key System Transit Co. (Cal.) 615. 

25. A rapid transit company, previously losing traffic, which had shown 
a vast increase in patronage after the initiation of reduced rates, as well 
as some improvement in its rate of return, was refused permission to re- 
establish the former higher rate notwithstanding the fact that it was not 
earning a fair return on either of them, where there was no showing that 
conditions would not grow worse again as they had done under the proposed 
rates, and in view of the number of people that had moved into the vicinity 
of the system in reliance upon the lower fare. Re Chicago Rapid Transit 
Co. (Ill.) 675. 

26. No fair value was declared in an application for increased rates 
for telephone service where the Commission found that such valuation 
would require rates for service entirely too high to be fair to utility pa- 
trons. Re Fortville Teleph. Co. (Ind,) 685. 

27. There is no rule of law by which the court may precisely determine 
what is the actual value to the public of such service as that which a street 
P.U.R.1928D. 
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RATES—continued. 
railway utility sells. West v. United R. & Electric Co. (Md. Ct. App.) 141, 
193. 

28. The determination of the value of utility service rests in the judg- 
ment of the Commission operating upon varying factors each of which is 
entitled to some weight, but no one of which ordinarily is controlling. 
West v. United R. & Electric Co. (Md. Ct. App.) 141, 193. 

29. The value of utility service should not be determined by the pro- 
portionate reduction in the purchasing power of the dollar, nor by increased 
living wages and resulting in better ability of the consumer to pay in- 
creased rates. West v. United R. & Electric Co. (Md. Ct. App.) 141, 193. 

30. The value of utility service cannot be determined by what it would 
cost an individual to obtain by a privately owned agency the same service. 
West v. United R. & Electric Co. (Md. Ct. App.) 141, 193. 

31. A street railway fare of 5 cents prior to the formation of the 
Commission was presumed to be reasonable in the absence of complaints 
by the company and public, and in view of an express endorsement of it by 
an act of the legislature. West v. United R. & Electric Co. (Md. Ct. App.) 
141, 193. 

32. Two licensed bus lines suffering losses from unlicensed competition 
at cut rates were temporarily permitted to reduce rates in order to cope 
with such rivals pending the outcome of injunctive proceedings in the law 
courts to restrain the latter from operating over the highways. Re Grey- 
hound Lines (Mo.) 784. 

33. The relationship between rates for different classes of telephone 
service was not; disturbed where the proposed schedule had been agreed to 
voluntarily by a large number of the subscribers. Re Kearney Teleph. Co. 
(Neb.) 792. 

34. Consumers’ ability to pay, the likelihood of service substitution, and 
the amount of revenues to be produced by a proposed excessive rate were 
all taken into consideration in determining whether or not such a rate would 
be prohibitive. Republic v. Republic Water Co. (Wash.) 815. 

35. Rates for a water company unable to earn a sufficient return in any 
event were adjusted with the purpose of securing the maximum amount 
of return at the fairest rate possible to consumers and without decreasing 
the number of patrons through excessiveness. Republic v. Republic Water 
Co. (Wash.) 815. 


V. Contract rates. 


Municipality as properly authorized to establish by contract utility rates 
for reasonable period, see CONSTITUTIONAL Law, 13. 

Constitutional provision requiring consent of state to rate contract with 
rapid transit company, see CONSTITUTIONAL Law, 24. 


Discussion of the amount of convincing evidence necessary before the 
abrogation of a 5-cent fare franchise provision is justified, p. 82. 

36. A gas well owner furnishing gas to a gas utility under an agree- 
ment whereby he reserves the right to approve or disapprove rates to be 
charged for service by the latter, and under the terms of which he becomes 
P.U.R.1928D. 
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RATES—continued. 

the real party in financial interest is presumed to consent to the exercise by, 
the state of its sovereign power to make a valuation of his property de- 
voted to public service for the protection of the constitutional right of pa- 
trons to reasonable rates. Big West Oil Co. v. Northern Gas Co. (Mont.) 
705. 

37. A public utility cannot by contract deprive itself of, or impair, its 
power to perform its duties to the public in the matter of furnishing service 
at reasonable rates. Big West Oil Co. v. Northern Gas Co. (Mont.) 705. 

38. A public utility, engaged in the sale of electricity at rates fixed by 
the Corporation Commission, schedule of which is on file with the Commis- 
sion, and open to public inspection, has the right to act affirmatively upon 
its contracts made with consumers within the limitations fixed by law, and 
rely thereon, in the absence of actual notice otherwise as being the manner 
in which its service is to be rendered to the consumer at the particular 
premises designated in the contract. Oklahoma Gas & E. Co. v. Grain Exch. 
Bldg. Co. (Okla. Sup. Ct.) 574. 

39. A utility seeking a fare in excess of an alleged confiscatory rate 
provided by contract, made pursuant to specific authority granted by the 
state legislature to a Commission to contract, is not entitled to judicial 
relief in the absence of a waiver of such contract rates by the Commission, 
speaking for the state. Interborough Rapid Transit Co. v. Gilchrist (U. S. 
Dist, Ct.) 92. 

40. Contracts between a city and a utility made in the presence of, 
and with knowledge of, an existing Public Service Commissions Law which 
has been declared by courts of the state to enunciate a new and comprehen- 
sive policy of state-wide regulation must be regarded as qualified by an 
existing restriction of that law expressly requiring that utility rates should 
be just and reasonable and expressly conferring upon a Commission the 
power to regulate them in such manner. Interborough Rapid Transit Co. 
v. Gilchrist (U. 8S. Dist. Ct.) 92. 

41. The effect of a rate contract made by a utility with a municipality 
authorized by the legislature to make such an agreement is to suspend dur- 
ing fare is best suited for “public interest,” and prohibiting unjust rates 
the rates. Interborough Rapid Transit Co. v. Gilchrist (U.S. Dist. Ct.) 92. 

42. Statutes enacting that no contract provision for a fixed continu- 
ing fares is best suited for “public interest,” and prohibiting unjust rates 
and rates not fixed by the Commission, and declaring rates unjust which 
were insuflicient to yield a reasonable return, were held to have the effect 
of creating a new state policy, to enforce, which was the duty of the Com- 
mission, as well as limiting the contractual capacity for a continued fixed 
fare. Interborough Rapid Transit Co. v. Gilchrist (U. S. Dist. Ct.) 92. 

43. A Rapid Transit Act providing that “terms and conditions” of a 
rate contract to be determined by the Commission as best suited to public 
interest was held to prohibit the foreclosure by the Commission of either 
party to apply for a change in event that an agreed rate became unjust or 
noncompensatory where a Public Service Commission Law declared that no 
contract for fixed continuing fare was “best suited” to “public interest” and 
imposed upon the Commission power and duty to adjust fares consistently 
P.U.R.1928D. 
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with such policy. Interborough Rapid Transit Co. v. Gilchrist (U. S. Dist. 
Ct.) 92. 

44. A statute requiring that terms and conditions of a rate contract 
should be consistent with public interest as determined by the Commission 
does not destroy all right to fix rates by contract but limits the contracting 
power within the confines of established public policy. Interborough Rapid 
Transit Co. v. Gilchrist (U. S. Dist. Ct.) 92. 

45. A public policy created by statute inhibiting the suspension of the 
police power of the states over rates is contravened by a provision of a 
contract between a city and a utility fixing a rate of fare which has become 
confiscatory where another section of the statute expressly prohibits the 
charging of unreasonable rates. Interborough Rapid Transit Co. v. Gil- 
christ (U. S. Dist. Ct.) 92. 


VI. Schedules. 

46. The utility owning and operating the exchange and the subscribers 
of which are affected by a proposed rate is the only agency which can file 
rates to be charged the subscribers of that particular exchange. Re Illinois 
Teleph. Co. (Ill.) 371. 

47. A new rate schedule placed into effect by a utility upon the setting 
aside by a court of a rate schedule fixed by the Commission will stand until 
lawfully superseded. Wichita Gas Co. v. Public Service Commission (Kan. 
Sup. Ct.) 124. 

48. It is not necessary under the Oregon law to file an application for in- 
creased rates but same may be accomplished by filing an increased tariff 
which will become effective unless suspended within thirty days. Re Idaho 
Power Co. (Or.) 185. 


Vil. Kinds. 

49. A monthly service charge plus a net consumption charge by a gas 
company was held to bear too severely upon the small user of gas and a 
combination of a service charge with a block rate was preferred. Cronin 
v. West Boston Gas Co. (Mass.) 181. 

50. The gas company giving to those water heaters with the lowest de- 
mand the lowest rate must of necessity have an optional rate until such 
time as it can ascertain when and where water heaters are installed in its 
system. Re Consumers Power Co. (Mich.) 698. 

51. Where the demand theory is to be accepted, it must be accepted in 
its entirety, the lowest demand receiving the lowest rate. Re Consumers 
Power Co. (Mich.) 698. 

52. The fact that a company has a large production capacity is irrel- 
evant as evidence against the initiation of a demand charge, in view of the 
fact that the latter is intended as a solution of the problem of distribution 
rather than production. Re Consumers Power Co. (Mich.) 698. 

53. The mere fact that a quantity of gas purchased through a meter at 
metered rates costs more than the same quantity of gas under the flat-rate 
system is no basis for a charge of unreasonableness, if the metered rate is 
itself reasonable. Big West Oil Co. v. Northern Gas Co. (Mont.) 705. 
P.U.R.1928D. 
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54. Flat rates were condemned because of the fact that they were usually 
based wholly upon estimated consumption and resulted in discrimination 
against the user purchasing through a meter because of the lack of in- 
centive under the flat-rate system of the consumer to curtail unnecessary 
use of natural gas. Big West Oil Co. v. Northern Gas Co. (Mont.) 705. 


Vill. Rates of particular utilities, 


a, Automobile, 

55. It is necessary for the Commission to find upon competent evidence 
that an existing fare for bus service is of itself reasonable where such 
a rate has been installed as the result of a court order authorizing the 
purchase and sale of such utility upon the basis of revenues to be derived 
from such rates. Schaub v. Peoples Motor Coach Co. (Ind.) 693. 

56. Upon evidence that a 10-cent fare for bus service was of itself not 
unreasonable, the Commission refused to change the rate of an independent 
bus company previously promulgated in an order directing co-ordination of 
all transportation agencies in a metropolitan district in view of the dis- 
turbance that would result to such co-ordinated fares in its result on other 
bus and street railway lines as well as the difference in service being ren- 
dered under the co-ordination order. Schaub v. Peoples Motor Coach Co. 
(Ind.) 693. 

57. The handling of furniture shipments by motor carriers ought to be 
exempted from regular rate schedules and permitted on a flat contract basis 
in view of the different kinds of service involved such as moving, packing, 
warehousing, and arranging in residences. Re Anywhere-For-Hire Carriers 
(Or.) 427. 

b. Electric. 

58. A proposed rate schedule for domestic electric service based on the 
so-called “room rate” was made an optional alternative with an ordinary 
per kilowatt hour rate within a nominal service charge in order to allow its 
use by those customers finding it advantageous without penalizing other 
consumers having houses with a large number of rooms but using a small 
amount of energy. Re Malden Electric Co. (Mass.) 856. 

59. The time, the length, and the uniformity of the use of electric cur- 
rent are factors which must be taken into consideration in fixing rates there- 
for. Re Edison Electric Illum. Co. (Mass.) 859. 

60. The Commission should not, except in unusual circumstances, under- 
take to establish the entire rate structure of the utility, and unless some un- 
reasonable discrimination occurs, the establishment of rates for different 
classes should generally be left to the discretion of the company. Re Edison 
Electric Illum. Co. (Mass.) 859. 

61. Zone rates were not established for an electric company serving a 
metropolitan area, owing to manifest difficulties involved in fixing satisfac- 
tory classifications, where the company had developed its business on the 
basis of charging the same rate to various customers in the same class with- 
out regard to the community in which the premises were located, and where 
the distribution system had developed without regard to the city or town 
lines. Re Edison Electric Illum. Co. (Mass.) 859, 

P.U.R.1928D. 59 
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62. A reduction in electric rates of the domestic consumer based on 
floor area of the premises served was believed to benefit a larger number 
of customers, and to a greater degree, than a flat reduction in the kilowatt 
hour in the maximum lighting rate, as well as eliminating extra meters and 
circuits. Re Edison Electric Illum. Co. (Mass.) 859. 


c. Gas. 

63. Gas appliances of a storage type, heating water over a period of 
hours by a steady small demand of gas, and aiding consumers in getting 
cheaper gas for water heating as well as enabling gas companies to increase 
sales for such service without causing undue strain on gas flow in distribu- 
tion systems during peak hours, were given lower rates in proportion to 
the economy of their demand. Re Consumers Power Co. (Mich.) 698. 


d. Interurban railways. 

64. There being an excessive number of forms of commutation tickets, 
some used only to a very limited extent, it was held to be in the public in- 
terest to eliminate all but the two most popular forms of such tickets. Re 
Pacific Electric R. Co. (Cal.) 507. 


e. Railroad. 

65. A cost differential in the allocation of commuting passenger ex- 
pense derived from studies of comparative rates on other lines and locations 
not shown to be based on actual cost figures, cannot be used as a basis for 
rate fixation, although useful for comparative purposes. Re New York, N. 
H. & H. R. Co. (N. Y.) 837. 


f. Street railway. 
Reduced rates for regular rider as compared with casual rider as not dis- 
criminatory, see DISCRIMINATION, 2. 
Zone limitation as not discriminatory, see DISCRIMINATION, 10. 
Question of confiscation by denying adequate return, see ReturN, 40-42. 


Statement that as a matter of common sense there must be some sub- 
stantial relation between transportation rates and the volume of traffic, p. 
164. 

Statement that while the need of an increased revenue may have been 
established by a street railway company, such revenue should be sought 
from casual or occasional riders rather than regular riders, p. 624. 

66. The value of street railway service cannot be determined by what 
it costs the owner of an automobile to operate it so as to give a like service, 
because of the differences in machines and the expense incident to the 
operation. West v. United R. & Electric Co. (Md. Ct. App.) 141, 193. 

67. A proposition that the regular rider should be favored over the 
transient rider at a fare less than 10 cents was held untenable where such 
straight cash fare would not yield the necessary revenue in connection with 
such a commutation reduction, and where a fare in excess of 10 cents 
would drive away the transient traffic. Borth v. Philadelphia & West 
Chester Traction Co. (Pa.) 269. 

P.U.R.1928D. 
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g. Telephone. 
Collection charge for failure to pay bill promptly, see PAYMENT, 1. 
Advance payment for seasonal subscribers, see PAYMENT, 4. 


68. A telephone company is entitled to some compensation from con- 
necting companies for the use of its circuits and for service it performs 
in handling calls, and the Commission will fix the proper compensation 
where no agreement between the interested parties can be reached. Re 
Illinois Teleph. Co. (Ill.) 371. 

69. A telephone company cannot impose a toll charge on connecting 
company subscribers over and above that already made through the me- 
dium of exchange rates or optional rates where, in some instances, the 
connecting companies own part of the facilities over which service is 
furnished and there is free interexchange of service between the connect- 
ing company exchanges and one or more exchanges of the first company, or 
furnish an unlimited service upon the payment of an additional or optional 
charge. Re Illinois Teleph. Co. (Tll.) 371. 

70. The fact that a subscriber should have access to enough stations to 
make the service of value to him must be considered in fixing telephone 
rates, as well as the fact that the utility is entitled to a reasonable earning 
on its investment. Re Illinois Teleph. Co. (Ill.) 371. 

71. A proposed rate schedule abolishing free interexchange between 
several rural communities was cancelled and a modified schedule put into 
effect where application of the proposed plan would probably result in a 
considerable loss in the number of stations, thereby defeating its purpose 
and further lessening the value of the service to the remaining subscribers, 
in view of the fact that business and social interests had been built up 
around free interexchange service without regard to exchange limits. Re 
Illinois Teleph. Co. (Ill.) 371. 

72. An identical rate for telephone service regardless of whether by 
individual or party line was held to be discriminatory and a schedule of 
rates was imposed which would distinguish between these two kinds of 
service. Re Peoples Co-op. Teleph. Co. (Ind.) 528. 

73. An exchange area for a small rura] telephone utility in an unin- 
corporated community was ordered to be established without regard to cor- 
porate limits extending a mile in each direction from the exchange with 
nominal rate for service beyond the mile radius. Re Peoples Co-op. Teleph. 
Co. (Ind.) 528. 

74. A line mileage charge for rural party lines was ordered to be 
abolished. Re Fortville Teleph. Co. (Ind.) 685. 

75. A line mileage charge for individual or single line service was or- 
dered not to exceed 25 cents per mile or fraction thereof for each individual 
line extending beyond the boundaries of a town, such charge to begin one- 
half mile beyond the corporate limits thereof. Re Fortville Teleph. Co. 
(Ind.) 685. 

76. A discount of 15 cents a month was ordered to be made to each 
patron who owned his own telephone instrument. Re Fortville Teleph. Co, 
(Ind.) 685. 

P.U.R.1928D. 
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77. An increase for switching of 10 cents a month was held justified and 
not unduly burdensome to telephone subscribers switching through an ex- 
change having a general rate increase to provide for automatic equipment 
installation, in view of the improved service resulting. Re Kearney Teleph. 
Co. (Neb.) 792. 

78. The number of substantial users of telephone service who notified 
the Commission that they favored the elimination of discount rates, and the 
fact that widely advertised hearings produced only a few opponents as con- 
trasted with many proponents, was persuasive that even increased rates were 
not considered as important as improvement of service. Re New York 
Teleph. Co. (N. Y.) 254. 

79. Discount evening and night telephone rates to well patronized sum- 
mer resort points near the metropolitan area of New York city which had 
resulted in concentrating the already swollen toll traffic into a few evening 
hours, thereby creating the very peak which such reduced rates sought to 
avoid, were climinated from certain specified resort points into the city dur- 
ing the busiest summer months, in order to improve service by spreading 
the congested traffic over a longer period of the day. Re New York Teleph. 
Co. (N. Y.) 254. 

80. A nonsubscriber charge may be made by a telephone company when- 
ever a call is placed over the phone of a subscriber by one not a member 
of the subscriber’s family and who is not a subscriber to the telephone 
service. Department of Public Works ex rel. Patrons v. Puget Sound 
Power & Light Co. (Wash.) 1. 

81. A Commission rule providing that telephone service shall be ren- 
dered to “public and parochial schools” at residence rates applies also to 
what is known as the state normal schools. Re Wisconsin Teleph. Co. ( Wis.) 
4. 

82. An increase of rates to short term “renters” of the telephone service 
was approved in view of the installation and removal expense necessary for 
furnishing short term or seasonal service as compared with the reasonably 
permanent subscriber. Re Lake Shore Teleph. Co. (Wis.) 444. 


h. Water. 


83. An increase of irrigation rates in a territory which was dry and 
arid and in which the agricultural population had already suffered greatly 
was believed likely to cause irreparable injury to the people of the state, 
and an emergency was declared to exist under which the Commission sus- 
pended the rates although already legally effective. Re Idaho Power Co. 
(Or.) 185. 

84. A rate schedule providing a reduction of first stage steps of consump- 
tion was held not likely to stimulate consumption where it was believed that 
the class of consumers affected would use only the minimum amount of water 
no matter what the meter rates might be. Republic v. Republic Water Co. 
(Wash.) 815. 

85. It was held that the lowest step in a water utility’s schedule should 
be placed at a figure which would cover the operating cost plus some of the 
fixed costs, such as taxes, depreciation, and interest charges, in view of the 
P.U.R.1928D. 
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fact that customers using very large quantities were in a position to supply 
themselves at a cost under the average rate asked by the utility. Re Water 
Commission of Wausau (Wis.) 820. 

86. Where a water utility obtains from a long-hour user all of the out- 
put costs and some part of the fixed costs for the excess consumption, the 
other customers are relieved of the fixed cost so apportioned and their rates 
may be placed at lower figures than would otherwise be the case. Re Water 
Commission of Wausau (Wis.) 820. 


RATIFICATION. 
Unauthorized issues of securities, see Securiry Issvuss, 21, 22. 


REAL ESTATE COMPANY. 
Realty company supplying current to tenants and employees as not a 
public utility, see PusLic UTILITIES, 4. 


REASONABLENESS. 
See also Return, 16-38. 
Reasonableness of rates, see RATES, 22-35. 


RECONSTRUCTION. 
Factors considered in determining reasonableness of return, see RE- 


TURN, 16-27. 


RECORDS. 
See ACCOUNTING 


REPARATION. 

Gas company sued by customer for refund as not estopped from at- 
tacking unconstitutionality of statute and invalidity of ordinance 
fixing rates, see CONSTITUTIONAL Law, 1. 

Refund by gas company of proportional difference between gas served 
and the quality required by Commission order as unwarranted 
where it would reduce earnings below a fair rate of return, see 
CONSTITUTIONAL Law, 16. 

Refund of deposit for gas extension, see SERVICE, 9. 


1. Commission authority to grant reparation being restricted to cases 
where an unreasonable, excessive, or discriminatory rate has been charged, 
such an order may be made only after investigation and determination of 
facts. Arizona Edison Co. v. Southern Sierras Power Co. (Cal.) 586. 

2. A court order seeking to hold in abeyance for ultimate distribution 
by way of refund a sum of money to be ascertained in the future without 
any guide or standard by which to arrive at a decision, was held to be 
without legal basis or justification. Mills v. People’s Gaslight & Coke Co. 
(Ill. Sup. Ct.) 17. 

3. Record examined, and held, that the Corporation Commission in this 
ease erroneously found the facts on which the order was based, and that 
P.U.R.1928D. 
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the evidence was insufficient to sustain the same, for which reason the order 
of refund is vacated, and the cause dismissed. Oklahoma Gas & E. Co. v. 


Grain Exch. Bldg. Co. (Okla. Sup. Ct.) 574. 


REPRODUCTION COST. 
Reproduction cost new estimate as not to be used as basis for refinanc- 
ing utility, see Securtry Issvuss, 14. 
Measures of value for rate making, see VALUATION, 10-12. 
Ascertainment of reproduction cost, see VALUATION, 13-21. 


RESTRICTIONS. 
Power of Commission to restrict automobile operation, see AUTOMO- 
BILES, 3. 
Unlawful restrictions in issuing certificates for water power develop- 
ment, see WATER POWERS AND WATER COURSES, 18. 


RETURN. 


I. In general, 1-3. 

II, Operating expenses and other deductions from gross revenues, 
4—15. 

III. Reasonableness, 16—38. 
a. In general, 16—27. 
b. Reasonableness as a whole, 28. 
ce. Specific amounts allowed, 29—38. 

IV. Confiscation, 39-42. 


I. In general. 
Consideration of return as affecting reasonableness of rates, see RATES, 22- 
25. 
Earnings as affecting security issues and recapitalization, see SECURITY 
IssugEs, 17. 
Inadequate earnings as a factor affecting service abandonment, see SERVICE, 
13, 14, 16. 


Statement that the adjudication of the value of public utilities, the 
determination of their earning capacity, or the resultant return upon such 
value is essentially the exercise of a judicial function, p. 194. 

1. The Board will not regard with approval any deficit which may ac- 
crue in the future due to the failure of a company to correct its basic 
schedule. Re Plainfield-Union Water Co. (N. J.) 799. 

2. Stockholders in every public utility must assume all the ordinary 
risks incident to maintaining the property and making such additions as 
are reasonably necessary to continue the efficient operation of the plant. 
Tennessee Eastern Electric Co. v. Railroad & Public Utilities Commission 
(Tenn. Cir, Ct.) 722. 

3. All property must be considered in calculating the capital mak- 
ing the return and rendering the service on properties owned in part by a 
utility and in part by a city where the city’s property is earning the re- 
P.U.R.1928D. 
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turn as well as that of the utility. Interborough Rapid Transit Co. v. Gil- 
christ (U. S. Dist. Ct.) 92. 


II. Operating expenses and other deductions from gross revenues. 
Factors considered in allowing for working capital, see VALUATION, 48- 

55. 

4. The value of a water right arising under a contract for a term of 
years is necessarily dependent upon the life of the contract and should 
be amortized over the term thereof, since, at the close of the period in ques- 
tion, the value of the alleged “water right” would be zero. Re California 
Water Service Co. (Cal.) 208. 

5. The cost of maintaining an office in another city as a convenience to 
a utility’s mining interests, and not necessary to public operations, is not 
properly chargeable against local water operations. Re Hobart Estate Co. 
(Cal.) 594, 

6. Operating expenses are reasonable, normal expenses, necessary to 
efficient and economical conduct of a utility’s business, and must be proven 
to be of such a character before being allowed. Wichita Gas Co. v. Public 
Service Commission (Kan. Sup. Ct.) 124. 

7. New business expense incurred in putting into effect a plan for 
increasing the consumption of gas which was necessary for the financial 
success of the company, was permitted as an operating charge. Wichita 
Gas Co. v. Public Service Commission (Kan. Sup. Ct.) 124. 

8. A Commission order requiring the expense of new busines incurred 
in putting into effect a plan for increasing gas consumption to be amor- 
tized over a period of years was set aside where evidence fairly indicated 
that the expense would be a normal charge each year for several years to 
come. Wichita Gas Co. v. Public Service Commission (Kan. Sup. Ct.) 124. 

9. The loss occasioned by the negligence of a company to bill and 
collect large amounts from certain consumers cannot be passed on to the 
company’s other customers and be made the basis of increasing their rates. 
Re Plainfield-Union Water Co. (N. J.) 799. 

10. The accumulation of on item of bad debts over a period of fifteen 
years was not permitted to be charged to the operating expenses of a single 
year thereby distorting the operation for that period and an average amount 
was ordered to be charged off each year instead. Re Plainfield-Union Water 
Co. (N. J.) 799. 

11. A power plant owned and operated by a street railway company 
but abandoned because of expected economies in fact resulting in the pur- 
chase of power requirements, was allowed to be amortized over a period 
of ten years or the life of the power contract, the savings from which were 
found to be sufficient to charge off the plant. Borth v. Philadephia & West 
Chester Traction Co. (Pa.) 269. 

12. An allowance for power plant expenses of a street railway company 
was greatly increased by the Commission where it found that the company 
had not claimed enough for such items. Borth v. Philadelphia & West 
Chester Traction Co. (Pa.) 269. 

13. An item for officers’ salaries was not allowed in the operating ex- 
P.U.R.1928D. 
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penses of a toll bridge in view of the fact that such a utility practically 
operates itself, and that the items allowed for tenders, clerks, and office 
supplies were ample to cover supervision. Department of Public Works v. 
Pacific County Bridge Co. (Wash.) 278. 

14. A bridge company should not be allowed to amortize its plant in ad- 
dition to an allowance for depreciation because of the fact that it is 
obligated under a franchise to turn over the property to local authorities 
in good operating condition upon the expiration of its franchise, where the 
amount allowed for depreciation has been sufficient to amortize and replace 
the investment and permit the return of the property at the end of the 
franchise period in a fair operating condition. Department of Public Works 
v. Pacific County Bridge Co. (Wash.) 278. 

15. A section of a franchise of a bridge company which provides for the 
division of net profits derived from operation with local authorities should 
not be taken into consideration in fixing a rate to allow a reasonable return 
of the property where the company has made such an agreement without 
any apparent reason and the public has no interest in it. Department of 
Public Works v. Pacific County Bridge Co. (Wash.) 278. 


III. Reasonableness. 


a. In general, 

Rate of return undisputed in inferior proceedings as not to be questioned 
for first time on appeal, see APPEAL AND REVIEW, 7. 

Presumption in.favor of Commission findings as to reasonable return, see 
APPEAL AND REVIEw, 13. 

Refund by gas company of proportional difference between gas served and 
the quality required by Commission order as unwarranted where it 
would reduce earnings below a fair rate of return, see CONSTITUTIONAL 
Law, 16. 

Factors in determining reasonableness of rates and return with consideration 
for consumers’ ability to pay, see RaTEs, 35. 

Statute forbidding contract provision for fixed continuing fare as requiring 
Commission to regulate all fares of rapid transit company to permit 
reasonable return, see Rates, 42. 

Reduced commutation rates as inadvisable where straight cash fares would 
not yield necessary return, see Rares, 67. 

Absence of necessity for finding of fair value of street railway property 
where any estimate would be in excess of base necessary to support re- 
turn likely to be received, see VALUATION, 4. 


Discussion of the reasonableness and adequacy of an average return not- 
withstanding sufficiencies or excesses of particular years, p. 82. 

Statement that a fair return on property used means such a return as 
will induce capital to supply necessary financial needs, p. 196. 

Statement that a fair return of utility property should be more than 
the cost of money obtained through the sale of securities, p. 197. 

Statement that as long as present equipment and service of a utility 
are necessary to the public, ordinary fair return on such property should 
P.U.R.1928D. 
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not be pared down at all merely because there were formerly more riders, 
more profitably distributed, p. 197. 

16. A return of approximately 4.9 per cent received by a street rail- 
way company applying for higher rates was held to be not unreasonable by 
reason of the fact that the operating methods of the company might be so 
changed as to result in a large reduction of operating costs and yet render 
efficient and adequate service and where the management of the company 
had made no effort to take advantage of such possible economies, which 
would result in a full and adequate return on the rate base. Re Los Angeles 
R. Corp. (Cal.) 75. 

17. The worth of a subsidiary electric railway to a parent railroad as a 
collector and distributor of the parent company’s passenger and freight 
traffic is a factor to be considered in determining a reasonable rate of re- 
turn to be allowed the subsidiary. Re Pacific Electric R. Co. (Cal.) 507. 

18. It is unfair and unreasonable to require present consumers to pay a 
full return upon an entire alleged investment in a system designed to serve 
a far greater population in the future. Re Haines Canyon Water Co. (Cal.) 
545. 

19. A telegraph company was held entitled to an increase in rates where 
it had established that intrastate press rates resulted in an out-of-pocket 
loss and that the increase requested would still leave the business a profit- 
less one. Re Western U. Teleg. Co. (Cal.) 612. 

20. The determination of whether a fixed rate of return is confiscatory, 
unlawful, or unreasonable must be approached from the viewpoint of the 
state in which the respective rights of the public and of the utility have 
varying weights, such as the nature and necessity of the service, the effect 
of withdrawal, both upon security holders, and upon property values, and 
the welfare of the people in the territory, the extent to which the state it- 
self is a partner, and the surrounding circumstances of the acquisition and 
exercise of franchises and privileges. West v. United R. & Electric Co. 
(Md. Ct. App.) 141, 193. 

21. The fact that a street railway company is required to pay more 
for its money because of the risk resulting from increasing competition 
by automobiles will not justify raising rates to such a point that its stock 
will be purchased as a speculative venture, and without regard to the value 
of the service to the public. West v. United R. & Electric Co. (Md. Ct. App.) 
141, 193. 

22. The mere fact that increasing automobile competition has made 
it more expensive for a street railway to render service does not justify 
an increase of rates to a point which will not only burden the traveling 
public but at the same time yield to the company a greater return than 
it has ever received, and greater than that usually received by other com- 
panies operating under similar conditions. West v. United R. & Electric 
Co. (Md. Ct. App.) 141, 193. 

23. A gas utility was held to be justified in increasing its rates to such 
an extent as would meet the necessary expenses and provide a capital divi- 
dend upon capital stock, occasioned by the reconstruction program made 
P.U.R.1928D. 
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necessary by an overloaded plant. Cronin v. West Boston Gas Co. (Mass.) 
181. 

24. A proposed increased fare was permitted over a trial period not- 
withstanding an absence of any accurate evidence as to value or definite 
information as to revenues, and the fact that the company had voluntarily 
abandoned an increase formerly authorized, for a 5-cent fare, in return 
for protection by the city from bus competition, where the accounts plainly 
showed that the system both as a whole and in the city was operating for 
revenues far short of operating expenses. Re Wallower (Mo.) 532. 

25. Revenues derived from a public service should return to the owners 
of the property devoted to that service a fair rate of return upon a fair 
valuation of the property so devoted. Big West Oil Co. v. Northern Gas Co. 
(Mont.) 705. 

26. A natural gas utility is entitled to earn a reasonable return on the 
investment and a reasonable amount for depreciation and amortization, and 
in order to determine what is a reasonable amount for depreciation and 
amortization it is proper to take into consideration the fiscal history of the 
company. Oklahoma Nat. Gas Co. v. Corporation Commission, 90 Okla. 
84, P.U.R.1924A, 132, 216 Pac. 917; Hominy Light & Gas Co. v. State 
(Okla. Sup. Ct.) 743. 

27. The determination of what rate should be prescribed to yield a 
return that is fair and reasonable depends upon the present value of the 
property actively used in public service. Interborough Rapid Transit Co. 
v. Gilchrist (U. S. Dist. Ct.) 92. 


b. Reasonableness as a whole. 
Discussion of increased rates for unprofitable bus lines operated by 
street railway company, p. 81. 

28. To segregate individual interurban traction lines or to pick out 
special routes in any city service for the establishment of particular rates 
on such lines or routes based on the earnings thereof not only complicates 
the problem of fixing reasonable rates but amounts to a discrimination. Re 
Pacific Electric R. Co. (Cal.) 507. 


ec. Specific amounts allowed, 
Discussion of the inadequacy of a rate of return of 6.26 per centum 
for a street railway, p. 197. 

29. An adjustment of fares to yield a return of 6 per cent was allowed 
to an interurban railway. Re Pacific Electric R. Co. (Cal.) 507. 

30. A return of 5.5 per cent was held to be reasonable on water utility 
property. Re Haines Canyon Water Co. (Cal.) 545. 

31. An increase of rates calculated to yield a return of 6.7 per cent 
on the value of telephone property was permitted. Re Illinois Teleph. Co. 
(1ll.) 371. 

32. A rate of return of 8 per cent on the value of gas utility properties 
fixed as necessary for a fair return by the referee of a trial court was 
sustained upon appeal. Wichita Gas Co. v. Public Service Commission 
(Kan. Sup. Ct.) 124. 

P.U.R.1928D. 
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33. There is no rule of law which guarantees to public service corpora- 
tions the right to earn 8 per cent on the value of their properties regard- 
less of the fairness of their rates to the public or of any other circum- 
stance. West v. United R. & Electric Co. (Md. Ct. App.) 141, 193. 

34. A schedule of rates calculated to yield to a street railway company 
a return of at least 6.26 per cent on the fair value of its property cannot 
be said to be unlawful, unreasonable, or confiscatory. West v. United R. 
& Electric Co. (Md. Ct. App.) 141, 193. 

35. An allowance of 7 per cent on the fair value of telephone property 
was permitted in rate proceedings. Re Meadow Grove Teleph. Co. (Neb.) 
472. 

36. An increase of rates calculated to yield a return of approximately 
six and one-half per cent on the book value of telephone property was held 
not unreasonable, Re Kearney Teleph. Co. (Neb.) 792. 

37. A return of 7 per cent was held to be reasonable in the operation 
of street railway property. Borth v. Philadelphia & West Chester Trac- 
tion Co. (Pa.) 269. 

38. A return of 8 per cent was allowed a bridge utility. Department of 
Public Works v. Pacific County Bridge Co. (Wash.) 278. 


IV. Confiscation. 
Denial of application for increased rates as amounting to confiscation, see 
CONSTITUTIONAL Law, 21, 22. 


39. A rate of return for a gas distributing company, fixed by the Com- 
mission on the theory that the supply could be obtained from independent 
sources for one-half of what was being paid to an affiliated pipe-line com- 
pany, was held to be confiscatory where there was no evidence that the 
local utility could actually obtain a supply at the lower price from any 
source. Wichita Gas Co. v. Public Service Commission (Kan. Sup. Ct.) 
124. 

40. Confiscation, with regard to the return on public utility invest- 
ments, is essentially a relative, and not an absolute term, and it does not 
exist apart from the facts which are said to occasion it. West v. United 
R. & Electric Co. (Md. Ct. App.) 141, 193. 

41. In deciding whether a schedule of rates prescribed by the Commis- 
sion is confiscatory, the court must be guided by the facts of the individual 
case, and is little aided by what the same court or some other court may 
have, on different facts found to be lawful or confiscatory, fair or unreason- 
able rates. West v. United R. & Electric Co. (Md. Ct. App.) 141, 195. 

42. The action of the Commission in abolishing a second fare zone on 
an unprofitable suburban traction extension was held not to be confiscatory 
where the calculated rate of return from the newly adjusted rates on the 
entire system including the abolished zone had already been held not to be 
confiscatory. West v. United R. & Electric Co. (Md. Ct. App.) 141, 193. 


REVIEW. 
See APPEAL AND REVIEW. 
P.U.R.1928D. 
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REVOCABLE PERMITS. 

Overruling of objection to Commission jurisdiction to grant certificate 
to natural gas company to apply for franchise in city where ob- 
jector had surrendered former municipal franchise in exchange 
for revocable permit, see CERTIFICATES OF CONVENIENCE AND NECES- 
SITY, 6. 


REVOCATION. 
Duty to give existing motor utility opportunity to furnish additional 
service before cancellation of certificate, see CERTIFICATES OF CON- 
VENIENCE AND NECESSITY, 1. 


RISK. 
Assumption of rate by stockholders, see RETURN, 2. 
Denial of separate allowance for added risks alleged to be assumed by 
stockholders in financing additions, see VALUATION, 24. 


ROOM RATES. 
Room basis for electric rates, see Rates, 58, 


RULES AND REGULATIONS. 

Rules and regulations of Commission adopted in exercise of legislative 
powers delegated to it, as subject to review of court, see APPEAL 
AND REVIEW, 14. 

Rules of Commission having to do with safety and protection of travel- 
ing public by intrastate busses as observable also by interstate 
busses, see AUTOMOBILES, 2. 

Rules of Commission concerning conduct of utility business as exercise 
of administrative powers, see Commissions, 11. 


SALARIES AND EXPENSES. 
Officers’ salaries as an operating expense of a toll bridge company, see 
Return, 13. 


SAVINGS METHOD. 
Valuation of water power by savings method, see VaLuaTION, 76. 


SCHEDULES. 

Board as not authorized to take initiative in formation of rate schedule 
where company fails to act, see RaTEs, 14. 

Electric utility having lawfully filed rate schedule as entitled to rely 
on the same in the rendition of its service, see Rates, 38. 

Rate schedules, see Rates, 46-48. 

Deficit accruing because of failure of utility to correct basic schedule, 
see RETURN, 1. 


SECOND-HAND EQUIPMENT. 
Valuation of second-hand equipment, see VatuaTion, 41, 42, 
P.U.R.1928D. 
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SECURITY ISSUES. 


I. In general, 1—6, 

II. Jurisdiction, powers, and duties of Commissions, 7—10. 
III. Purpose, 11—13. 
IV. Amount and basis, 14—20. 

V. Unauthorized issues, 21, 22. 


I. In general. 
Power to determine question of transfer of controlling stock, see CoNsOLIDA- 
TION, MERGER, AND SALE, 6. 
Bond discount and brokerage fees as factors in valuation, see VALUATION, 
36. 


1. It was required as a condition precedent, or concurrent with security 
issuance that the purchaser of utility property acquire, free and clear from 
all encumbrances, all of the properties or stock (except cash for working 
capital) described directly or indirectly in the application. Re California 
Water Service Co. (Cal.) 208. 

2. Purchasers of operating public utility properties who have desired 
or agreed to pay more for certain properties than has been found reasonable 
or proper to allow in the form of securities, should be required to charge 
such overcost to surplus. Re California Water Service Co. (Cal.) 208. 

3. A new corporation having no surplus and which had agreed to pay 
more for utility properties than had been found reasonable or proper to 
allow in the form of securities, was required to charge such overcost to a 
suspense account from which all charges should be amortized by deductions 
from gross corporate income, or by charges to surplus later ‘acquired. 
Re California Water Service Co. (Cal.) 208. 

4. A utility will not be authorized to issue its stock as payment for 
property sold under an agreement reserving the title in the vendor until 
the full payment of ten annual installments, since application for such 
permission should not be filed until the ultimate vendee has actually 
acquired the title to the properties involved. Re Willits Water Co. (Cal.) 
504. 

5. Authorization to issue securities is permissive only, and not in any 
way compulsory upon applicant or an assumption of the duties of directors 
and officers. Re Pickwick Stages System (Cal.) 604. 

6. Securities may be authorized on condition that the applicant will 
charge a portion of the purchase price of equipment to surplus. Re Pick- 
wick Stages System (Cal.) 604. 

II. Jurisdiction, powers, and duties of Commissions, 

7. One of the most important functions entrusted to the Commission is 
that of regulating and supervising the issuance of public utility securities. 
Re California Water Service Co. (Cal.) 208. 

8. The Commission will not determine the amount of securities which 
may be delivered to any particular utility vendor in payment but will fix 
the maximum amount which may be issued for all of the properties in- 
volved in a consolidation of several properties, and the issuance of securities 
therefor. Re California Water Service Co. (Cal.) 208. 

P.U.R.1928D. 
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9. The Commission may attach to the exercise of authorization to issue 
securities such conditions as it may deem reasonable and necessary. Re 
Pickwick Stages System (Cal.) 604. 

10. Construing the provisions of our Public Utilities Law (Rev. St. 
66-101 et seq.), and particularly R. S. 66-125, it is held, the Public Service 
Commission has no jurisdiction or authority to entertain an application 
in reference to a proposed issue of first mortgage bonds (and to issue the 
certificate mentioned in Rev. St. 66-125) of a corporation engaged in the 
business of supplying water for public and private use, the plant and prop- 
erty of which are situated and operated principally within one city, and 
which plant and property are principally operated for the benefit of such 
city and its inhabitants. Wichita Water Co. v. Public Service Commission 
(Kan, Sup. Ct.) 555. 

Ill, Purpose. 

11. The issue of securities to permit payment for utility property of 
a price in excess of its actual or estimated cost depreciated without ex- 
planation therefor was held to be unsound finance and contrary to public 
interest. Re California Water Service Co. (Cal.) 208. 

12. Authorization cannot be granted where a showing made is not of a 
nature to warrant the Commission to make the finding that, in its opinion, 
the money, property, or labor to be procured or paid for by an issue of 
securities is reasonably required, and that the purposes for which the 
proceeds are to be used are not in whole or in part reasonably chargeable 
to operating expenses or to income. Re Pickwick Stages System (Cal.) 
604. 

13. Utilities constructing their own properties should not be allowed, in 
addition to actual construction costs, a contractor’s or manufacturer’s 
profit. Re Pickwick Stages System (Cal.) 604. 


IV. Amount and basis. 


14. A reproduction cost new estimate should not be used as a basis for 
refinancing capitalization in view of the serious effect slight variations 
in the prices of materials and supplies might have on the equities possessed 
by common stockholders. Re California Water Service Co. (Cal.) 208. 

15. Public utility securities should be based upon sound, conservative, 
and, in so far as possible, nonfluctuating values. Re California Water 
Service Co. (Cal.) 208. 

16. A contention that a former order of the Commission authorizing 
the sale and purchase of public utility plants misled a purchasing utility 
into believing it was authorized to issue a certain total amount of securities, 
was held to be without merit where the order expressly specified that re- 
ported expenditures therein were not thereby approved, and also declared 
that the Commission was then engaged in examining the financial state- 
ments and valuations of the properties. Re California Water Service Co. 
(Cal.) 208. 

17. A recapitalization of operating properties upon a basis which would 
show a return of only 3 or 4 per cent upon the common stock is not in the 
public interest. Re California Water Service Co. (Cal.) 208. 
P.U.R.1928D. 
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18. An item for an alleged going concern value was considered im- 
proper for capitalization purposes and was eliminated. Re California 
Water Service Co. (Cal.) 208. 

19. A provision in a mortgage and/or deed of trust that additional 
bonds may be certified by the trustee in amount equal to not exceeding 
80 per cent of the cash cost or the fair value, should be modified so that 
the trustee may not certify bonds in excess of 60 per cent of said cash 
cost or fair value, whichever is less. Re California Water Service Co. 
(Cal.) 208. 

20. In authorizing the issue of securities to purchase equipment built 
by a holding company, no additional allowance was made for a return on 
any investment of the holding company or manufacturer’s profit over and 
above a reasonable cost for such equipment. Re Pickwick Stages System 
(Cal.) 604. 

V. Unauthorized issues, 

21. An indebtedness of a small rural telephone utility contracted in 
good faith, although contrary to Jaw in that the consent of the Commis- 
sion was not secured, was approved in order that unnecessary punishment 
might not be visited upon such a utility. Re Peoples Co-op. Teleph. Co. 
(Ind.) 528. 

22. Notes inadvertently issued by the owner of the majority stock of a 
telephone company without realizing that the law required the consent of 
the Commission as a condition precedent to the securing of such obligation 
were held to be issued in good faith and gives Commission ratification where 
there was evidence that the money was used for necessary utility improve- 
ments at prices not found to be unreasonable. Re Fortville Teleph. Co. 
(Ind.) 685. 


SERVICE. 


I. Jurisdiction and powers of Commissions, 1-5, 
II. Duty to serve, 6—8. 

III. Extensions, 9. 

IV. Abandonment and discontinuance, 10—17, 
V. Particular utilities, 18—40. 

. Automobile, 18-20. 

- Canal company, 21. 

. Gas, 22-28. 

- Municipal plant, 29. 

. Street railway, 30, 31. 

. Telephone, 32—40. 


-“™-OS AS SS 


Annotation on service, p. 240. 
Annotation on meters and accessories, p. 244. 


I. Jurisdiction and powers of Commissions. 

1. The operators of a carrier, by filing application to abandon its serv- 
ice with a State Commission submit themselves to its jurisdiction and it 
then becomes the duty of that body to determine from all the facts as 
P.U.R.1928D. 
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presented whether the evidence warrants the continuation or discontinuance 
of such service. Re Colonial Trust Co. (Idaho) 628. 

2. The Commission has ample authority to require such reasonable ad- 
ditions to service and such modifications of motor routes as the convenience 
and necessity of public demand as a result of changed street conditions. 
Wilcox Transp. Co. v. Commerce Commission (Ill. Sup. Ct.) 11. 

3. The Commission has the right to require common carriers under 
its jurisdiction not to place their facilities and properties at the disposal 
of persons whose business methods are so tinged with ill practice as prac- 
tically to constitute fraud as well as jeopardize the leading industry of 
the state. Donaldsonville Truck Growers Asso. v. Texas & P. R. Co. (La.) 
380. 

4. The Commission has the jurisdiction to enforce the rendition of 
service by a carrier upon a siding pending the settlement in a court of 
competent jurisdiction of a dispute as to the expense of electrification. 
Re George Adams Lumber Co, (N. Y. T. C.) 411. 

5. The Commission has no jurisdiction to require a telephone com- 
pany to undertake to transmit messages or supply its patrons with miscel- 
laneous information not having relation to the establishment of ordinary 
service. Elsie Diehl Agency v. New York Teleph. Co. (N. Y.) 803. 


II. Duty to serve. 

Fact that premises to which service had previously been wrongfully refused 
by company obligated by franchise to serve within limits of a certain 
city had since been detached from city by revision of boundaries as 
not warranting dismissal of cause on appeal, see APPEAL AND REVIEW, 1. 

Duty to give existing motor utility opportunity to furnish additional serv- 
ice before cancellation of certificate, see CERTIFICATES OF CONVENIENCE 
AND NECEssITY, 1. 

Failure to set aside fund for depreciation as inadequate maintenance of 
utility property, see DEPRECIATION, 1. 

Nonutility as not required to furnish service at rates less than terms of 
contract, see RATEs, 3. 

Public utility as unable by contract to impair its ability to serve, see 
RatTEs, 37. 


Annotation on duty to serve, p. 240. 

Annotation on substitution of service, p. 241. 

6. An electric company which has accepted a franchise from a city, 
imposing upon it the obligation of extending service to all within the cor- 
porate limits thereof, cannot refuse service to an isolated consumer in a 
remote section, still within the city boundary, on the ground that the cost 
of the single extension would be out of proportion to the revenue derived 
therefrom. Arkansas-Missouri Power Co. v. Brown (Ark. Sup. Ct.) 6. 

7. Any contract by a public utility destructive or detrimental to its 
ability to serve a bona fide consumer in its authorized territory is void as 
against public policy. Big West Oil Co. v. Northern Gas Co, (Mont.) 705. 

8. A public utility should be permitted to keep apace of the times, and 
furnish the highest type of service which the development of the art makes 
P.U.R.1928D. 
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possible, where it is apparent that the consuming public demand such 
service and are willing to pay a fair and reasonable rate for it. Re Kearney 
Teleph. Co. (Neb.) 792. 


III, Extensions, 

9. The cost and revenue received from two gas main extensions were 
combined in computing refunds where one of the mains could not be ex- 
tended further and the company would probably not receive any additional 
revenue unless a house was built on a particular lot. Paterson v. Elizabeth- 
town Consol. Gas Co. (N. J.) 405. 


IV. Abandonment and discontinuance. 
Commission jurisdiction over service abandonment, see supra, 1, 4. 
Discontinuance of service for failure to make prompt payment as not un- 
reasonable in view of previous record, see PAYMENT, 2. 
Continuation of utility operation subsequent to authority to cancel tariffs 
as giving Commission power to determine rates, see PuBLIC UTILITIEs, 1. 


Annotation on abandonment and discontinuance of service, p. 242. 

10. Authorization to abandon irrigation service was denied where ap- 
plicant had burdened water properties with operating expenses of its power 
plant, and where the return would have been greater had not the utility 
deliberately discouraged the use of water for irrigation. Re Hobart Estate 
Co. (Cal.) 594. 

11. A utility should not be permitted to discontinue its public service 
duties until it has shown an endeavor to perform an adequate and reason- 
able service and to expand such service in the territory it is obligated to 
supply at reasonable rates. Re Hobart Estate Co. (Cal.) 594. 

12. Abandonment of service was held to be necessary on a traction 
system where a continuation of operation without replacement of ties and 
the repair and renewal of rolling stock would be dangerous to the lives of 
the employees and passengers and where revenues had fallen so low that 
it was impossible to pay ordinary operating expenses and taxes. Re 
Colonial Trust Co. (Idaho) 628. 

13. The duty of a public utility to operate is no greater than the public 
demand for such service as measured by a comparison of the revenues 
received from its operation with its “out of pocket” cost, taxes, and a fair 
return on the value of property used in meeting such demand. Re Colonial 
Trust Co. (Idaho) 628. 

14. A public utility cannot be lawfully made to continue operations 
which do not yield earnings sufficient to meet operating costs and fixed 
charges, not taking into account any return on property used in such opera- 
tions. Re Colonial Trust Co. (Idaho) 628. 

15. Complete suspension of service for six months was held to be a dis- 
continuance and withdrawal from service. Re Fairfield & Shawmut R. Co. 
(Me.) 385. 

16. The fundamental principle that the residents served by a station 
sought to be discontinued by a railroad company are entitled to a service 
commensurate with the amount of business offered, should receive the most 


P.U.R.1928D. 60 
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SERVICE—continued. 
serious consideration by the Commission as compared to other considerations. 
Re Wabash R. Co. (Mo.) 387. 

17. The approval of the Commission of the abandonment of a local tele- 
phone exchange depends on the assurance obtained that the community will 
be given equally good or better service regardless of the closing of the 
exchange. Re Lincoln Teleph. & Teleg. Co. (Neb.) 392. 


V. Particular utilities, 
Railroad company as ordered to reject official buyer of packing sheds where 
the latter is guilty of fraudulent practices, see RatLroaps, 1. 


Annotation on electric service, p. 244. 
Annotation on railroad service, p. 244. 
Annotation on water service, p. 246. 


a. Automobile. 

Annotation on automobile service, p. 244. 

18. The pressing need of transportation in certain city sections was 
held not satisfied by an auxiliary bus line operated a short distance and 
transporting patrons to a street car system already overcrowded where an 
increased fare of 3 cents would provide a new motor coach service direct 
to the heart of the business section without transferring. Re Chicago 
Motor Coach Co. (Ill.) 656. 

19. A public desire for a low fare on an auxiliary bus service feeding 
an already overcrowded street railway system rather than a slightly in- 
creased fare for an independent and separate motor line direct to the busi- 
ness district must give way to the practical necessities of the situation 
and the physical and apparent obstacles in the way of the former operation. 
Re Chicago Motor Coach Co. (Ill.) 656. 

20. A new and increasing population in a section of a city adjacent 
to an already overcrowded street car system requires added transportation 
that will best be met by a new and additional artery of transit such as 
an independent motor coach line direct to the business center over a route 
avoiding as much as possible congested traffic intersections. Re Chicago 
Motor Coach Co, (Ill.) 656. 


b. Canal company. 

21. A canal company was allowed to reduce hours of navigation service 
because of diminishing traffic, notwithstanding the fact that a rate increase 
had discouraged the patronage, where such rates were permitted by a legis- 
lative charter. Re Delaware & R. Canal Co. (N. J.) 542. 


ec. Gas. 

Refund by gas company of proportional difference between gas served and 
the quality required by Commission order as unwarranted where it 
would reduce earnings below a fair rate of return, see CONSTITUTIONAL 
Law, 16. 


22. It was assumed that valid complaints as to the quality of gas fol- 
lowing a reduction of heating value would be general throughout a dis- 
P.U.R.1928D. 
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tribution system, and many complaints emanating from the same section 
were laid to clogged conditions of distribution mains in that locality where 
there was evidence of such conditions existing. Re Illinois Gas Ass). (IIl.) 
220. 

23. It is not necessary for the Commission to determine whether varia- 
tions of the consumption of gas increasing inversely as B.T.U.’s are de- 
creased actually occur in practical distribution, although such variations 
might exist under laboratory conditions, where the principal question for 
determination is whether or not a satisfactory service is being rendered. 
Re Illinois Gas Asso. (Ill.) 220. 

24. A reduction of heating units supplying gas was held to work to 
the advantage of consumers where there was evidence that there was less 
variation in the heating value due to condensation and subsequent evap- 
oration which resulted in greater uniformity of pressure. Re Illinois Gas 
Asso. (Ill.) 220. 

25. A reduction of B.T.U. content in the supply of gas was allowed, 
to encourage the use of coal mined within the state unfit to produce gas 
of higher value or the usual by-products of other classes of coal where 
great economies of production and distribution could thereby be effected 
and the general service was not impaired, and where increased rates would 
be necessary if a higher standard were required. Re Illinois Gas Asso, 
(Ill.) 220. 

26. A general departure from a Commission rule requiring a B.T.U. 
content of 565 per cubic foot of gas was not permitted where one company 
in order to take advantage of the economies resulting from the use of do- 
mestic coal was allowed to reduce the same to 480 B.T.U. in view of the 
fact that different companies were in different locations and situations with 
regard to coal supply or the manner of its shipment. Re Illinois Gas Asso. 
(Ill.) 738. 

27. A contract between a gas producing company and a distributing 
company specifying a heating value of 530 B.T.U. per cubic foot of gas to 
be supplied was not approved by a Commission having a standard of 565 
B.T.U. per cubic feet until amended by a provision striking out such figures 
and stipulating that the heating value should be in compliance with the 
service requirements of the Commission. Re Illinois Power & Light Corp. 
(Ill.) 736. 

28. A gas company was required within a limited period to install im- 
proved equipment for testing the heating value of gas and to complete 
records of meters and complaints in conformity with the Commission stand- 
ards of service for gas utilities. Illinois Commerce Commission v. Bond 
County Gas Co. (Ill.) 740. 


d. Municipal plant. 

29. When a municipality contracts to supply water to the public of 
another municipality, it dedicates itself in that respect to the service of 
the public of such other municipality; and while it may limit, by contract, 
the scope and extent of its duty to the municipality as such, it cannot, 
while enjoying the privileges and immunities of a public utility, by such 
P.U.R.1928D. 
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contract absolve itself from the duties toward such public that are cast 
upon it by law by reason of such dedication. Western Reserve Steel Co. 
v. Cuyahoga Heights (Ohio Sup. Ct.) 829. 


e. Street railway. 
Substitute automobile service as not a measure of value of street railway 
service, see RaTEs, 66. 

30. The addition of more street cars during rush hours to relieve over- 
loading was held to be impossible from a viewpoint of practical operation 
where the maximum of use was already being made of tracks at certain 
intersections, and the added cars would only increase the congestion and 
add to the number of cars backed up because of inability to get across the 
intersection. Re Chicago Motor Coach Co. (Ill.) 656. 

31. Working women occupy a position which entitles them to trans- 
portation that most nearly meets with their requirements and should not 
be compelled to avail themselves of grossly overcrowded street cars. Re 
Chicago Motor Coach Co. (Ill.) 656. 


f. Telephone. 

Lack of Commission jurisdiction to require telephone company to under- 
take to transmit messages or supply patrons with miscellaneous infor- 
mation, see supra, 5. 

Adequate compensation required prior to order for compulsory telephone 
physical connection, see CONSTITUTIONAL Law, 17. 

Apportionment of tolls after physical telephone connection has been com- 
pelled as not adequate compensation, see CONSTITUTIONAL Law, 18. 
Popular dissatisfaction with existing service as grounds for authorizing 

competitive service, see MONOPOLY AND CoMPETITION, 16. 

Value of telephone service as measured by number of stations accessible, 

as consideration in fixing rates, see Rates, 70, 71. 


Annotation on telephone service, p. 245. 

32. Statutes and sections of a State Constitution regarding compulsory 
physical connection by telephone companies were adopted primarily for 
the benefit of the public and not for the benefit of any telephone company 
and cannot, therefore, be invoked to aid one company at the expense of 
another. Northern Kentucky Mut. Teleph. Co. v. Bracken County Teleph. 
Co. (Ky.) 84. 

33. Sections of a State Constitution and statutes regarding the com- 
pulsory physical connection of telephone companies “operating exchanges 
in different towns or cities of other public stations,” do not impose any 
obligation whatsoever upon companies operating exchanges in the same 
city or town. Northern Kentucky Mut. Teleph. Co. v. Bracken County 
Teleph. Co. (Ky.) 84. 

34. No change in the telephone service between two communities having 
free interexchange can be made by a company without the permission of 
the Commission. Re Lincoln Teleph. & Teleg. Co. (Neb.) 392. 

35. An adjustment of rates to permit the installation of automatie 
service was allowed to a telephone utility operating in a thriving and 
progressive city having a steady growth, where a number of committees, 


P.U.R.1928D. 
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SERVICE—continued. 
the mayor, and over 80 per cent of the subscribers approved such change. 
Re Kearney Teleph. Co. (Neb.) 792. 

36. The law requires, and it is the duty of the Commission to see, that 
all reasonable assistance and information is furnished by telephone utilities 
to expedite and render easy oral communications between the stations of 
its patrons. Elsie Diehl Agency v. New York Teleph. Co. (N. Y.) 803. 

37. A telephone company does not itself undertake to transmit mes- 
sages nor supply its patrons with miscellaneous information not having 
relation to usual service, since knowledge of the central office designation 
and the call number is all that is actually required in order to establish 
communication with any telephone station. Elsie Diehl Agency v. New 
York Teleph. Co. (N. Y.) 803. 

38. A telephone company having established a practice of supplying its 
patrons with miscellaneous information not having relation to the regular 
oral communication as required by its public undertaking, may within its 
discretion lawfully withdraw and discontinue such a practice. Elsie Diehl 
Agency v. New York Teleph. Co. (N. Y.) 803. 

39. Action on a complaint against defective telephone service to a station 
of the forest fire patrol caused by competitive conditions was withheld 
upon a promise of reorganized corporations that the system would be 
promptly rehabilitated. Department of Forests & Waters v. Karthaus 
Rural Teleph. Co. (Pa,) 809. 

40. A telephone company against which complaints of interruptions of 
service had been made was required to furnish the Department each month 
with a report with all interruptions of service, the report to include the 
day and hour in which the interruption occurred, the duration, the hour at 
which a report of the interruption was received, and by whom the report 
was made. Department of Public Works ex rel. Patrons v. Puget Sound 
Power & Light Co. (Wash.) 1. 


SERVICE CHARGE. 
See also RATEs, 49. 
Use of service charge in conjunction with electric room rate, see RATEs, 
58. 


SIDINGS. 
Commission jurisdiction to enforce rendition of service by carrier on 
siding pending settlement in court of dispute as to expense of 
electrification, see SERVICE, 4. 


STANDARDS. 
Heating quality of gas, see SERVICE, 22-28. 


STATEMENTS. 

Failure to file statement with Commission as required by the order as 
affecting laws for value of alleged water right claimed by water 
utility under 25-year contract approved by Commission, see VALU- 
ATION, 71. 

P.U.R.1928D. 
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STATIONS. 

Lack of Commission power to compel utility to open books and records 
to protestant relating to amount and nature of business trans- 
acted at certain stations, in view of statutory provisions, see Ac- 
COUNTING, 2. 

Amount of business as affecting discontinuance of station service, see 
SERVICE, 16. 


STATUTES. 

Lack of Commission power to compel utility to open books and records 
to protestant relating to amount and nature of business trans- 
acted at certain stations, in view of statutory provisions, see 
ACCOUNTING, 3. 

Chapter 235 of the Session Laws of 1927 of the state of North Dakota 
as not applying to public utility possessing franchise granted prior 
to effective date of law, see CERTIFICATES OF CONVENIENCE AND 
NEcEssITy, 2. 

Gas company sued by customer for refund as not estopped from at- 
tacking unconstitutionality of statute and invalidity of ordinance 
fixing rates, see CONSTITUTIONAL Law, 1. 

Delegation of regulatory rate powers by legislature to Commission or 
municipality requiring strict construction, see CONSTITUTIONAL 
Law, 12. 

Discussions made before a legislative body in committee or floor debate 
as not admissible evidence to prove legislative intent, see Evt- 
DENCE, 4. 

Commission as having no authority to order reduced rates for school 
children where statute allows carriers to reduce the same, see 
Rates, 10. 

Department as not having power to regulate rates on other basis than 
fixed by statute, see Rates, 19. ; 

Statute forbidding contract provision for fixed continuing fare as re- 
quiring Commission to regulate all fares of rapid transit company 
to permit reasonable return, see RaTEs, 42. 

Statute providing that rate terms determined by the Commission to 
be best suited to public interests as held to prohibit the fore- 
closure by the Commission of either party to apply for change 
of noncompensatory rates, see RATES, 43. 

Statute requiring rate contracts to be consistent with public interest 
as determined by Commission as not destroying but merely limit- 
ing right to fix rates by contract, see Rates, 44, 45. 


1. An act of the legislature is to be interpreted in the light of its title, 
and where an act is subject to two interpretations, one of which would 
extend the provisions of the act beyond the range stated in the title, so as 
to include subjects not germane thereto, that interpretation will be adopted 
which is in harmony with the title of the act. Olson v. Erickson (N. D. 
Sup. Ct.) 300. 

2. The nonaction of a legislature in merely permitting a fare pro- 
P.U.R.1928D. 
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STATUTES—continued. 

vision of a former Rapid Transit Act to continue upon a subsequent amend- 
ment in the same phrase in which it had existed was held not to repeal 
provisions of a Public Service Commission Law adopted in the interim, 
placing the power of rate regulation in a Commission and enunciating a 
new policy of utility control. Interborough Rapid Transit Co. v. Gilchrist 
(U. 8. Dist. Ct.) 92. 


STAY. 
Stay of proceedings in lower court when appeal taken from interlocu- 
tory order, see APPEAL AND REvIEw, 18. 


STEAM HEATING. 
See HEATING. 


STEAM PLANT. 
Decision of electric company to substitute generating system, causing 
a steam utility previously using the exhaust steam of the former 
to increase rates, as not unreasonable, see EQUIPMENT AND CoNn- 
STRUCTION, 1, 


STEP RATE. 
Consideration in fixing lower step in water rate schedule, see RaTEs, 85. 


STIPULATIONS. 
Stipulation to use prior appraisal, see VALUATION, 2. 


STOCKHOLDERS. 
Assumption of rate by stockholders, see RETURN, 2. 
Denial of separate allowance for added risks alleged to be assumed by 
stockholders in financing additions, see VALUATION, 24. 


STOCKS. 
See Security ISSUEs. 


STRAIGHT LINE BASIS. 
Straight-line basis of computing depreciation, see DEPRECIATION, 20. 


STREET RAILWAYS. 

Improper admission of evidence as to whether payments by a street 
car company to city of percentage of gross receipts under terms 
of franchise was a tax as prejudicial error, see APPEAL AND RE- 
VIEW, 3. 

Unnecessary construction costs in grade separation as apportionable 
against street railway having sufficient notice to have avoided the 
same, see CROSSINGS, 4. 

P.U.R.1928D. 
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STREET RAILWAYS—continued. 

Allowance of percentage of gross revenue of street railway for de- 
preciation as improper, see DEPRECIATION, 9. 

Life of street railway coach as twenty years for purposes of deprecia- 
tion, see DEPRECIATION, 14. 

Life of street railway terminal building as one hundred years for pur- 
poses of depreciation, see DEPRECIATION, 15. 

Reduced rates for regular riders as compared with casual riders as not 
discriminatory, see DISCRIMINATION, 2. 

Zone limitation as not discriminatory, see DISCRIMINATION, 10. 

Photographs as evidence of congested street railway traffic condition, 
see EVIDENCE, 5. 

Grant by city to street railway on license to operate in return for 
annual payment as constituting validly executed contract, see 
FRANCHISES, 2-4. 

Condition imposed by city in franchise that it should receive return 
for use of streets on additional construction by street railway as 
reasonable, see FRANCHISES, 6. 

Street railway claiming contract applying for payment of gross receipt 
percentage to city to be beyond its powers, because of inequitable 
tax apportionment, as having burden of proof to support such 
contention, see FRANCHISES, 7. 

Presumption favoring municipality in construction ef franchise with 
street railway, see FRANCHISES, 8. 

Voluntary payment by percentage of gross receipts of a street railway 
company to a city under a franchise as not constituting a tax, 
see FRANCHISES, 11. 

Street railway benefiting by a franchise as estopped from attacking a 
single provision as against the city while seeking to retain the re- 
mainder as valid and effective, see FRANCHISES, 12. 

For subways and elevated railways, see Rapip TRANSIT COMPANIES. 

Commission as having no authority to order reduced rates for school 
children where statute allows carriers to reduce the same, see 
Rates, 10. 

Franchise given by a city to street railway company to operate portion 
of system at 5-cent fare as not affecting Commission jurisdiction 





over application to increase rates, see RATES, 15. 

Consideration of reasonableness of rates, see RATES, 22-25. 

Refusal to change reasonable bus fare as necessary to avoid disturbance 
of transportation unification plan, see RaTEs, 56. 

Street railway rates, see Rates, 66, 67. 

Reasonableness of return as a whole, see RetTurN, 28. 

Allowances for return of various utilities, see Return, 29-38. 

Question of confiscation by denying adequate return, see RETURN, 40—- 
42. 

Auxiliary or feeder bus service as compared with independent bus line, 
see SERVICE, 18-20. 

Street railway service, see SERVICE, 30, 31. 





Annotation on street railways, p. 179. 
P.U.R.1928D. 
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SUBSTITUTE SUPPLY. 
Cost of substitute supply as a measure of the value of water rights, 
see VALUATION, 79. 


SUBWAY. 
See Raprp TRANSIT COMPANIES. 


SUPERSEDED PROPERTY. 
Amortization of superseded property, see RETURN, 11L 


SURPLUS. 
Charging excess purchase price to surplus, see Security IssvuEs, 2. 
Authorization of securities on condition that applicant charge a portion 
of the purchase price of equipment to surplus, see Security Is- 
SUES, 6. 


SUSPENSION. 
Suspension of service as constituting a discontinuance and withdrawal 
from service, see SERVICE, 15. 


SWITCHING CHARGE. 
Increased telephone switching charges, see RATES, 77. 


TANGIBLE PROPERTY. 
Valuation of, see VALUATION, 38-55. 


TAXES. 

Improper admission of evidence as to whether payments by a street 
car company to city of percentage of gross receipts under terms 
of franchise was a tax, as prejudicial error, see APPEAL AND RE- 
VIEW, 3. 

Lack of Commission power to impose taxes as condition to certificate, 
see ComMMIssIons, 13. 

Commission as having no authority to impose taxes, see CONSTITU- 
TIONAL Law, 10. 

Records of board of street commissioners referring to payments by 
street railway to a city under franchise as a tax as not evidence 
to show such payments were in fact a tax, see EVIDENCE, 3. 

Street railway claiming contract applying for payment of gross receipt 
percentage of city to be beyond its powers because of inequitable 
tax apportionment, as having burden of proof to support such con- 
tention, see FRANCHISES, 7. 

Voluntary payment by percentage of gross receipts of a street railway 
company to a city under a franchise as not constituting a tax, see 
FRANCHISES, 11. 

Anywhere-for-hire carriers as not entitled to operate over regular 
routes in view of small amount of taxes paid, see MONOPOLY AND 
COMPETITION, 20. 

P.U.R.1928D. 
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TAXES—continued. 
Consideration of taxes in determining reasonableness of rates, see RATES, 
22. 
Division of profits with local authorities as bearing on expenses of 
bridge company, see RETURN, 15. 


TELEGRAPH. 
Telephone companies retaining telegraph rights as not entitled to enter 
into anti-duplication agreement, see MonopoLy AND COMPETITION, 


17. 


TELEPHONES, 

Division of tolls, see APPORTIONMENT, 1. 

Lack of Commission jurisdiction over the employment of telephone 
operators, see COMMISSIONS, 7. 

Co-ordination of Commission with neighboring states on telephone rate 
adjustment, see CoMMIssIoNsS, 8. 

Lack of Commission jurisdiction over contract of telephone company 
providing for contact charges, see COMMISSIONS, 9. 

Owner of option to purchase telephone property in state having law 
requiring utility operators to be citizens as having no assignable 
rights, see CONSOLIDATION, MERGER, AND SALE, 3. 

Apportionment of tolls after physical telephone connection has been 
compelled as not adequate compensation, see CONSTITUTIONAL Law, 
1s, 

Illegal antiduplication contract as not evidence of voluntary abandon- 
ment of right in territory affected, see EvIpENCE, 10. 

Telephone company voluntarily relinquishing rights to avoid anti- 
duplication contract as entitled to resume service, see MONOPOLY 
AND CoMPETITION, 18. 

Collection charge for failure to pay bill promptly, see PAYMENT, 1. 

Advance payment for seasonal subscribers, see PAYMENT, 4. 

Special charge for toll service billing as not allowable, see PAYMENT, 5. 

Differential in telephone rates by mutual consent of subscribers, see 
RaTEs, 33. 

Owner of exchange as sole agency to file petition for increased rates, 
see RaTEs, 46. 

Toll charges from affiliated companies, see Rates, 68, 69. 

Telephone rates, see RaTEs, 68-82. 

Congested summer toll traffic, see Rates, 79. 

Allowances for return of various utilities, see Rerurn, 29-38. 

Lack of Commission jurisdiction to require telephone company to 
undertake to transmit messages or supply patrons with miscel- 
laneous information, see SERVICE, 5. 

Approval of abandonment of local telephone exchange as dependent on 
assurance: of equally good or better service, see SERVICE, 17. 

Telephone service, see SERVICE, 32-40, 

P.U.R.1928D. 
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TELEPHONES—continued. 

1. The summer seasonal toll traffic in the metropolitan area of New 
York city was held to be different in character and extent from any other 
section of New York state or from any other metropolitan area of any 
large city of the United States. Re New York Teleph. Co. (N. Y.) 254. 


TESTING EQUIPMENT. 
Testing equipment for heating value of gas, see SERVICE, 28, 


TITLE. 
Clear title to property as a condition of issuing security for acquisi- 
tion, see Security IssugEs, 1, 4. 
Denial of allowance for present value of water right when rights of 
utility are secondary to rights of municipality, see VALUATION, 74. 


TRAFFIC. 

Reduction of hours of navigation service because of diminishing traffic 
notwithstanding rate increase had discouraged patronage, see 
SERVICE, 21. 

Traffic on street railways, see SERVICE, 30, 31. 

Telephone traffic conditions during summer season, see TELEPHONES, 1, 


UNAUTHORIZED ISSUES. 
Unauthorized issues of securities, see Securtty Issues, 21, 22. 


UNCOLLECTED ACCOUNTS. 
Loss from failure to collect bills as an operating expense, see RETURN, 
9, 10. 


UNDERGROUND WATERS. 

Water utility as not entitled to additional value for right to pump 
water from underground sources other than those rights in- 
cluded in lands where it has not established prescriptive right, see 
VALUATION, 72. 


UNITED STATES. 
Railroad as not relieved from paying grade crossing assessment by 
reason of Federal highway aid, see CrossINGs, 2. 


UNUSED PROPERTY. 
Amortization of superseded property, see ReTuRN, 11. 
Treatment of property not used or useful, see VALUATION, 43-47, 
Intangible value of unused property, see VALUATION, 56, 
P.U.R.1928D. 
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VALUATION, 


I. In general, 1—4. 
II. Methods and measures used in determining value, 5—21, 
a. In general, 5—9. 
b. Measures of value for rate making, 10-12, 
ec. Ascertainment of reproduction cost, 13-21, 
WII. Accrued depreciation, 22. 
IV. Nonphysical elements affecting value, 23-36, 
a. In general, 23, 24. 
b. Overheads, 25—34. 
ec. Financing costs, 35, 36. 
V. Miscellaneous charges to capital, 37. 
VI. Tangible property, 38-55. 
a. In general, 38—42. 
b. Property not used or useful, 43-47, 
ec. Working capital, 48-55. 
Vil. Intangible property, 56—S0, 
a. In general, 56. 
b. Going value, 57-70. 
c. Water rights, 71—S0. 


I. In general, 

Valuation fixed as of a recent year as not to be used to establish deficits 
as of previous years, see ACCOUNTING, 4. 

Conclusiveness, of findings as to valuation, see APPEAL AND REvVIEw, 15. 

Commission as not having power to require utility to submit to recapture 
on terms below fair valuation, see CONSTITUTIONAL Law, 20. 

Judgment of contracting parties as to the value of their respective con- 
siderations as beyond control of court, see ConTracts, 1. 

Original cost as basis of depreciation, see DEPRECIATION, 6, 8. 

Decision as to the wisdom of a steam-heating company’s reconstruction as 
unnecessary where rates do not attempt to provide return on value 
of property, see EQUIPMENT AND CONSTRUCTION, 2. 

Testimony of Commission officials as to valuation estimates as proper evi- 
dence, see EVIDENCE, 11. 

Valuation unnecessary where resultant rates would exceed the value of 
service, see RATES, 26, 27. 

Gas well owner furnishing supply to distributing utility under contract 
regulating rates as consenting to jurisdiction of state to value prop- 
erty devoted to public service, see RATEs, 36. 

Factors considered in determining reasonableness of return, see RETURN, 

16-27. 
Amount and basis of security issues, see Security Issues, 14-20. 


Discussion of the effect which modern competition by automobiles has 
upon the value of street railway property for rate-making purposes, p. 79. 

1. It is not necessary for the Commission to make a new finding of 
value for a utility in an effort to determine the reasonableness of its fares 
where it has already given its approval to the purchase and sale of such 
P.U.R.1928D. 
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VALUATION—continued. 

utility upon the basis of revenues derived from that sale by order of a 
court of competent jurisdiction. Schaub v. Peoples Motor Coach Co. (Ind.) 
693. 

2. Where, in a proceeding for valuation of the property of a public 
utility before the Public Utilities Commission, counsel for the utility orally 
stipulates with the Public Utilities Commission that an appraisal already 
made in an earlier case should be used in a pending proceeding, that the 
two cases should be consolidated and the same valuation be found in both 
cases, and, when the use of the appraisal in the earlier case involves the 
employment of a 5-year trend rule for ascertaining the average cost of 
reproducing the property of the utility, counsel for the utility cannot later 
complain that the valuation employed is not the value of the property as 
of a date certain. Hardin-Wyandot Lighting Co. v. Public Utilities Com- 
mission (Ohio Sup. Ct.) 560. 

3. In a proceeding instituted before the Corporation Commission by a 
public utility for the purpose of having established a rate to be charged 
by it for the service rendered, it is incumbent upon such public utility to 
establish by competent evidence the fair and reasonable value of its prop- 
erty used and useful in the public service at the time of the inquiry. 
Oklahoma Nat. Gas Co. v. Corporation Commission, 90 Okla. 84, P.U.R. 
1924A, 132, 216 Pac. 917; Hominy Light & Gas Co. v. State (Okla. Sup. 
Ct.) 743. 

4. A finding of the fair value of street railway property was held to 
be unnecessary in a rate proceeding where any estimate of the same would 
be much in excess of any base necessary to support the return likely to 
be received under the proposed tariff. Borth v. Philadelphia & West 
Chester Traction Co. (Pa.) 269. 


II. Methods and measures used in determining value. 


a. In general, 
Reproduction cost new estimate as not to be used as basis for refinancing 
utility, see Security Issues, 14. 


5. The Commission is without authority under the law to fix the value 
of the property of a public utility at an estimated “junk price” and use 
the same as a basis upon which a fair return is to be computed. Re Colonial 
Trust Co. (Idaho) 628. 

6. Historical value should be based upon facts and where “historical 
value” is claimed to be ascertained by estimate, the term is a misnomer. 
Wichita Gas Co. v. Public Service Commission (Kan. Sup. Ct.) 124. 

7. The unchallenged figures of a street railway company as to valuation 
of its property were used in a rate-making proceeding after being subjected 
to a careful examination by the Commission. Borth v. Philadelphia & West 
Chester Traction Co. (Pa.) 269. 

8. The mere fact that the terms of a cost plus construction contract 
between a utility and a construction company might not be in accord with 
sound publie policy does not give the Commission legal jurisdiction to 
exclude sums paid under it from the rate base. Tennessee Eastern Electric 
Co. v. Railroad & Public Utilities Commission (Tenn. Cir. Ct.) 722. 
P.U.R.1928D. 
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VALUATION—continued. 

9. A method of computing a utility rate base which will deny to the 
rate-paying public all benefits of scientific improvement and progress in 
the development of mechanical arts is unreasonable and unsound. Ten- 
nessee Eastern Electric Co. v. Railroad & Public Utilities Commission (Tenn. 
Cir. Ct.) 722. 

b. Measures of value for rate making. 

10. In computing the rate base of a utility, original cost, reproduction 
cost, and reproduction cost less depreciation must be considered as well as 
future conditions and costs as compared with present. University City v. 
West St. Louis Water & Light Co. (Mo.) 322. 

11. The Commission as a regulatory body should be in possession of all 
facts bearing on the valuation of utility property, and it is, therefore, 
necessary that some evidence of the original cost of the property be sub- 
mitted. Re Capital City Teleph. Co. (Mo.) 763. 

12. In determining the present fair value of the property of a public 
utility, neither original cost nor reproduction cost new, considered separate- 
ly, are determinative, but consideration should be given to both original 
cost and present reproduction cost, less depreciation, together with all the 
other facts and circumstances which would have a bearing upon the value 
of the property, and from a consideration of all these a fair present value 
is to be determined. Oklahoma Nat. Gas Co. v. Corporation Commission, 
90 Okla. 84, P.U.R.1924A, 132, 216 Pac. 917; Hominy Light & Gas Co. v. 
State (Okla. Sup. Ct.) 743. 


” ¢. Ascertainment of reproduction cost. 


Statement that the customary procedure among valuation engineers 
in using trade journal quotations in valuing utility property, offered further 
proof that unit costs were not based on facts obtainable from the company’s 
records which might reduce the liability of error, p. 358. 

13. A contention that figures used by Commission engineers in estimat- 
ing the cost of pipe laying were too low because such construction was per- 
formed by a small force of unusually efficient men in piecemeal units at a 
cheaper rate than could be obtained on ordinary conditions was not given 
weight where there was no indication that a more general construction 
program would have cost any more, University City v. West St. Louis 
Water & Light Co. (Mo.) 322. 

14. An estimate of Commission’s engineers as to the value of water 
utility property, computed on the theory that there was no better method 
of estimating the reproduction cost of the company’s mains than the adjust- 
ment of the actual cost of the same mains to the current date, was adopted. 
University City v. West St. Louis Water & Light Co. (Mo.) 322. 

15. The contention of a water utility that in ascertaining the value of 
cast iron mains, quotations published in trade journals should be adopted 
rather than actual cost as paid by the company at the date of valuation 
in view of alleged extraordinary purchasing powers of the company’s agents, 
was not given weight where the resources and nature of the company’s 
orders could command an equally low price by anyone. University City 
v. West St. Louis Water & Light Co. (Mo.) 322. 

P.U.R.1928D. 
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VALUATION—continued. 

16. Consideration must be given to any changes in the reproduction 
costs in order that they might be properly reflected as of a new date in 
valuation for rate making. University City v. West St. Louis Water & 
Light Co. (Mo.) 322. 

17. A saving effected in the purchase of a certain amount of equipment 
by pooling an order with another company must be reflected in the cost 
estimate of the entire amount of such equipment used by a utility where 
the total requirement is equal to the total order, and can, therefore, com- 
mand an equal price. University City v. West St. Louis Water & Light 
Co. (Mo.) 322. 

18. One year was allowed as the construction period of a water utility 
on the assumption that pumping plants, reservoirs, transmission mains, 
and other units could be constructed to allow the starting of operations 
and flow of revenue, making it unnecessary to figure interest charges for 
any longer period in view of the fact that the company had no units that 
would require more than this amount of time to construct. University 
City v. West St. Louis Water & Light Co. (Mo.) 322. 

19. The element of time should not be applied to the reproduction cost 
theory of construction greater than necessary for the property to start 
earning its interest during construction and other affected overhead costs. 
University City v. West St. Louis Water & Light Co. (Mo.) 322. 

20. Where the use by the Commission as a basis for its valuation of 
trend prices for a period of five years, instead of prices as of a date certain, 
has resulted in a substantial addition to the valuation of the property, 
over that claimed by the utility, from the use of prices as of such date 
certain, the fact that one item amounting to less than such addition has 
been omitted in the valuation does not justify a reversal of the order of 
the Commission. Hardin-Wyandot Lighting Co. v. Public Utilities Com- 
mission (Ohio Sup. Ct.) 560. 

21. Reproduction cost new of physical property of a street railway 
company was obtained by applying to the book cost of the property certain 
construction cost index figures. Borth v. Philadelphia & West Chester 
Traction Co. (Pa.) 269. 


III. Accrued depreciation, 


Sinking-fund method in computing depreciation of toll bridge in valuation 
proceeding, see DEPRECIATION, 16. 


22. The fair value cannot be placed on items of utility property with- 
out consideration of inadequacy or obsolescence, where the same is found 
to exist with its added cost of operation and reduced efficiency in the 
service rendered. Re Capital City Teleph. Co. (Mo.) 763. 


IV. Nonphysical elements affecting value. 


a. In general, 

23. An allowance was made in a rate valuation for the fact that certain 
property was acquired or constructed during a period of high prices. Re 
Los Angeles R. Corp. (Cal.) 75. 

24. No separate allowance was made for “added risks” alleged to be 
P.U.R.1928D. 
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VALUATION—continued. 

assumed by stockholders in financing additions ordered by the Commission 
between the years of 1921 and 1924 where there was no evidence that any 
special risks were thereby incurred. Tennessee Eastern Electric Co. v. Rail- 
road & Public Utilities Commission (Tenn. Cir. Ct.) 722. 


b. Overheads. 
Exclusion of legal expense as an element of going value, see infra, 62. 


25. Construction overhead cost percentages should not be applied to 
items of land. University City v. West St. Louis Water & Light Co. (Mo.) 
322. 

26. Application of construction overhead cost percentages to items of 
material and supplies was held erroneous in the valuation of water utility 
property. University City v. West St. Louis Water & Light Co. (Mo.) 322. 

27. An allowance of 15 per cent of the cost of the items of physical 
property of a water utility, exclusive of land and material and supplies, 
was held reasonable for construction overhead charges, including omissions 
and contingencies. University City v. West St. Louis Water & Light Co. 
(Mo.) 322. 

28. Overhead construction cost should not be computed on the present 
market value of land. Re Capital City Teleph. Co. (Mo.) 763. 

29. An estimate for overhead construction cost should include legal 
expenses as well as injuries and damages sustained during construction. 
Re Capital City Teleph. Co. (Mo.) 763. 

30. An allowance of 14.5 per cent of the value of telephone property was 
made for overhead construction cost. Re Capital City Teleph. Co. (Mo.) 
763. 

31. No allowance was made, in the valuation for rate making of a 
toll bridge, for engineering and supervision expense chiefly incurred by 
the promoters in deciding whether or not they should build the bridge, 
in view of the fact that the determination of the feasibility of the project 
did not add in any way to the value of the structure. Department of Publie 
Works v. Pacific County Bridge Co. (Wash.) 278. 

32. A substantial item for general office expense of a bridge company 
during construction was held to be unjustified where the company in fact 
used the office of its counsel, as the volume of business during construction 
made such expense incredible. Department of Public Works v. Pacific 
County Bridge Co. (Wash.) 278. 

33. An item of $7,500 for organization and franchise and promotion 
expense of a bridge company was modified to $500 where the facts indicated 
that the franchise and organization of the corporation were very simple 
and could be drawn by any attorney for a nominal sum. Department of 
Public Works v. Pacific County Bridge Co. (Wash.) 278. 

34. A sum of 9.7 per cent of the total structural cost of a water utility 
was held to be a reasonable allowance for overhead expenses to cover engi- 
neering, supervision, law expense during construction, and other incidentals, 
Department of Public Works ex rel. Morton Electric Co. (Wash.) 811. 
P.U.R.1928D. 
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VALUATION—continued. 
ec. Financing costs. 

35. An action of the Commission in allowing no value to the item of 
promotion and financing of a hydroelectric project was held on appeal to 
be supported by many important decisions. Tennessee Eastern Electric 
Co. v. Railroad & Public Utilities Commission (Tenn. Cir. Ct.) 722. 

36. Bond discount and brokerage fees are items of deferred interest and 
are properly chargeable to capital account only in so far as they are part 
of interest during construction, but beyond this, such cost of financing 
should not be included in rate valuation. Department of Public Works v. 
Pacific County Bridge Co. (Wash.) 278. 


V. Miscellaneous charges to capital. 


37. No allowance was made in the valuation of a bridge utility for 
rate making to cover the expense of redriving and piling, which in turn 
would be necessary within a couple of years, in view of the fact that such 
construction was in the nature of a replacement for which ample deprecia- 
tion had been charged off in the past. Department of Public Works v. 
Pacific County Bridge Co. (Wash.) 278. 


VI. Tangible property, 
¢ 
a. In general. 
Overhead construction costs on land, see supra, 25, 28. 
Return on partly owned property, see RETURN, 3. 


38. Leased equipment .was placed on a parity with remaining property 
owned by a carrier for the purpose of determining a reasonable compen- 
sation for the use of the property devoted to public service. Re Pacific 
Electric R. Co. (Cal.) 507. 

39. The use of sales price of several years previous as the basis for the 
appraisal of land values, uncorroborated by the opinion of experts familiar 
with the territory where many new subdivisions had been opened and 
where the value of lots and acres had rapidly increased, was held of doubt- 
ful value. University City v. West St. Louis Water & Light Co. (Mo.) 322. 

40. The duty of the rate payer does not include any obligation to con- 
tribute to the cost or value of property devoted to his use, since utilities 
must expect to finance additions to plant. Re Meadow Grove Teleph. Co. 
(Neb.) 472. 

41. The fact that a second-hand structural steel span is capable of 
rendering adequate service for the remainder of the life of a bridge com- 
pany franchise does not warrant an assumption that it is as useful as a 
new span and could be so valued for rate-making purposes. Department 
of Public Works v. Pacific County Bridge Co. (Wash.) 278. 

42. A bridge span purchased for one dollar and transported and erected 
at considerable expense was valued for rate making at no more than its 
total cost to the company, notwithstanding the fact that it would probably 
be just as serviceable as a new bridge for the life of the company’s franchise. 
Department of Public Works v. Pacific County Bridge Co. (Wash.) 278. 
P.U.R.1928D. 61 
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VALUATION—continued. 
b. Property not used or useful, 


Amortization of superseded property, see RETURN, 11. 


43. A water utility’s property which would in all probability never 
be used again by the company was assigned salvage values in computing 
a rate base. University City v. West St. Louis Water & Light Co. (Mo.) 
322. 

44. The undisputed evidence of Commission engineers as to the value of 
land not yet used in utility service was adopted by the Commission in as- 
sessing the value thereof. Re Capital City Teleph. Co. (Mo.) 763. 

45. Natural gas wells owned by an individual selling gas to an in- 
dustrial consumer through the distribution lines of a gas company which 
receives only a per cent compensation upon the amount of gas sold, regard- 
less of the rates charged therefor, may be included in the valuation to 
determine what is a reasonable rate to be charged. Big West Oil Co. v. 
Northern Gas Co, (Mont.) 705. 

46. When a rate controversy involves rates charged in a particular 
municipality, only property used and useful in furnishing service to such 
municipality should be valued. Hardin-Wyandot Lighting Co. v. Public 
Utilities Commission (Ohio Sup. Ct.) 560. 

47. The cost of approximately 36 acres of land acquired by a bridge 
company at a tax sale was not allowed in the valuation of the utility 
property for rate making where one acre of land was sufficient for utility 
purposes. Department of Public Works v. Pacific County Bridge Co. 
(Wash.) 278. 


c. Working capital. 
Error in applying construction overhead cost percentages to items of ma- 
terials and supplies, see supra, 26. 


Statement that efficient and economical management of utility busi- 
ness can only be accomplished by having a cash working capital sufficient. 
to take advantage of cash discounts and like items, p. 772. 

48. The authorization of securities to produce an allowance for work- 
ing capital to approximately 9-months’ operating expenses was held un- 
warranted and disallowed. Re California Water Service Co. (Cal.) 208. 

49. One-third of the entire annual operating expenses of a water utility 
was held to be excessive for working capital purposes and one and one-half 
month’s average operating expenses allowed instead. Re Haines Canyon 
Water Co. (Cal.) 545. 

50. The sum of $6,500 was allowed for cash working capital for tele- 
phone properties having a reproduction cost new of $281,495. Re Capital 
City Teleph. Co. (Mo.) 763. 

51. The allowance for working capital should be measured in terms of 
capitalization of the average amount for material and supplies as well as 
other necessary expenitures, rather than bank balances sufficient to insure 
credit accommodations to take care of requirements in view of the fact 
that the retirement reserve is usually more than ample to furnish such 
P.U.R.1928D. 
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VALUATION—continued. 
temporary credit. Tennessee Eastern Electric Co. v. Railroad & Public 
Utilities Commission (Tenn. Cir. Ct.) 722. 

52. An amount equal to one-twelfth of the annual operating expenses 
was allowed as the working capital for a small water utility. Department 
of Public Works v. Chinook Water Works (Wash.) 265. 

53. No allowance is necessary for working capital in the valuation of 
a bridge utility, in view of the fact that services rendered by the company 
are paid for at the time rendered. Department of Public Works v. Pacific 
County Bridge Co. (Wash.) 278. 

54. An allowance including stores on hand plus one-twelfth of the an- 
nual operating expenses of a water utility was permitted as a reasonable 
sum for working capital. Department of Public Works ex rel. Morton v. 
Morton Electric Co. (Wash.) 811. 

55. An allowance of $435 was made for working capital and supplies 
of a water utility having a rate base of $45,932.26. Republic v. Republic 
Water Co. (Wash:) 815. 


VII. Intangible property. 


a. In general, 
56. No allowance was made for intangible elements of value with respect 
to property of a water utility not devoted to public service. University City 
v. West St. Louis Water & Light Co. (Mo.) 322. 


b. Going value. 
Disallowance of going value for purpose of capitalization, see SECURITY 
IssuEs, 18. 


57. Early business losses and development costs have no direct bearing 
on the going value of a utility property as it may exist years later. Re 
Haines Canyon Water Co, (Cal.) 545. 

58. Going value will not be allowed where the utility has never at any 
time been able to earn a full net return, being still in the development 
stage, and where higher rates would be prohibitive and greater than the 
service is reasonably worth. Re Haines Canyon Water Co. (Cal.) 545. 

59. An estimate of going value, based on the income loss during con- 
struction in attaching all the customers allowing for a construction period 
of three years, and a seven-year period to attach business, was held un- 
sound in the valuation of water utility property in view of other elements 
not taken into consideration such as geographical and prospective ad- 
vantages of location. University City v. West St. Louis Water & Light 
Co. (Mo.) 322. 

60. The proper allowance for going value is purely a matter of judg- 
ment in view of the lack of recognized rules and the variation of facts 
in every case. University City v. West St. Louis Water & Light Co. (Mo.) 
322, 

61. An allowance of $450,000 was made for going concern value of a 
water utility having property used in public service valued at $5,285,000, 
University City v. West St. Louis Water & Light Co. (Mo.) 322. 
P.U.R.1928D. 
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VALUATION—continued. 

62. Legal expense was excluded as an element of going value where it 
had already been taken care of as a construction overhead cost. Re Capital 
City Teleph. Co. (Mo.) 763. 

63. Franchise costs other than those of which there is evidence of 
actual expenditure, must be disallowed in computing going value where 
the Public Service Commission Law expressly prohibits the capitalization 
of franchises in excess of the amount actually paid to the state or its sub- 
divisions in consideration therefor. Re Capital City Teleph. Co. (Mo.) 
763. 

64. The cost of attaching business and training employees will not be 
allowed in computing going concern value where the classification of ac- 
counts provides that these items should be taken care of under “operator’s 
schooling” and “promotion expense” charges to operating expense. Re 
Capital City Teleph. Co. (Mo.) 763. 

65. An amount of $20,000 was allowed for going concern value of tele- 
phone properties otherwise having a fair value of $243,000. Re Capital 
City Teleph. Co. (Mo.) 763. 

66. Where the Commission in its valuation of the property of a public 
utility makes a substantial allowance for organization, interest, engineer- 
ing, law expenditures, taxes, and general expenses during construction, 
and contingencies and omissions, without making a specific allowance for 
going concern, a reversal of the order of the Publie Utilities Commission 
is not required unless the total valuation appears to be less than its actual 
value as a going concern. All of these items enter into the development 
of the utility's property and give it an added value not represented in the 
valuation of the physical property. Hardin-Wyandot Lighting Co. v. Pub- 
lie Utilities Commission (Ohio Sup. Ct.) 560. 

67. Going value may be defined as the difference in value of a plant 
in actual operation and a plant fully constructed, but not yet operating, 
or the cost of developing the business and attaching customers. Depart- 
ment of Public Works v. Chinook Water Works (Wash.) 265. 

68. A small allowance was made for going concern value in the case 
of a small water utility that was constructed to meet present needs and 
whose customers were awaiting its completion, and where there was no 
indication that the utility expended any money to attach customers or 
attract business, and where early losses were more than absorbed. by past 
excessive earnings. Department of Public Works v. Chinook Water Works 
(Wash.) 265. 

69. No allowance for going value is necessary in the valuation of a 
bridge utility, in view of the fact that its employees are not specially 
trained and it is not required to keep elaborate records, and the growth 
of business depends upon the traffic of the highway, and its patronage is, 
therefore, beyond its control. Department of Public Works v. Pacific County 
Bridge Co. (Wash.) 278. 

70. No item for good will or going concern value will be allowed where 
there is no evidence offered to prove money was actually expended to at- 
tract business, Department of Public Works ex rel. Morton v. Morton 
Electric Co. (Wash.) 811, 

P.U.R.1928D. 
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VALUATION—continued. 
c. Water rights. 
Amortization of value of water rights arising under contract for a term 
of years, see RETURN, 4. 


71. No allowance was made for value of an alleged water right claimed 
by a water utility under a 25-year contract with an electric utility and 
already approved by the Commission where a statement as to the amount 
of water the electric company was under obligation to deliver thereunder 
was not filed with the Commission as required by the approving order, 
which had no further knowledge of the amount of water so to be delivered. 
Re California Water Service Co. (Cal.) 208. 

72. A water utility is not entitled to any additional or separate value 
for its right to pump water from underground sources other than those 
rights already included in the lands as water bearing where it has not 
established any prescriptive right thereto. Re Haines Canyon Water Co. 
(Cal.) 545. 

73. A water supply of poor quality, unsuited for domestic. purposes 
without treatment, and neither useful nor necessary, is not a proper item 
to be included in the rate base of a water utility. Re Haines Canyon Water 
Co. (Cal.) 545, 

74. No part of alleged present value of claimed water rights may prop- 
erly be included in the rate base when such rights as the utility may have 
to appropriate surface stream flow appear to be secondary to the rights 
of a municipality. Re Haines Canyon Water Co. (Cal.) 545. 

75. Some allowance must be made for the value of water power in 
computing the rate base of an electric company using such power. Ten- 
nessee Eastern Electric Co, v. Railroad & Public Utilities Commission 
(Tenn, Cir. Ct.) 722. 

76. The valuation of water power upon the theory that it should be the 
amount of saving as between combined steam and water power and steam 
power alone, was held to be too speculative, unjust, and unsound. Tennessee 
Eastern Electric Co. v. Railroad & Public Utilities Commission (Tenn. Cir. 
Ct.) 722. 

77. The fair and reasonable method or rule in determining the value 
of water power for rate-making purposes should be a reasonable cost of 
acquisition and development. Tennessee Eastern Electric Co. v. Railroad 
& Public Utilities Commission (Tenn. Cir. Ct.) 722. 

78. The actual cost of acquisition of a water right was adopted where 
there was evidence that the water right had no particular value apart 
from the particular system. Department of Public Works v. Chinook Water 
Works (Wash.) 265. 

79. A water right should not be valued according to the cost of obtain- 
ing water from some other source, thereby denying to the community the 
natural advantages which result from a large supply of available water. 
Department of Public Works v. Chinook Water Works (Wash.) 265. 

80. The cost of acquisition of water rights was held to be the proper 
figure to use in a rate valuation where the water rights had no value apart 
from utilization for electric power development. Department of Public 


. Works ex rel. Morton v. Morton Electric Co. (Wash.) 811, 


P.U.R.1928D. 
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VALUE OF SERVICE. 

Value of service in determining reasonableness of rates, see RATES, 26- 
30, 34-35. 

Substitute automobile service as not a measure of value of street rail- 
way service, see RATEs, 66. : 

Value of service in determining telephone rates, see RaTEs, 70. 

Factors considered in determining reasonableness of return, see RETURN, 
16-27. 


VESSELS. 
Contract for transportation at reduced rates by common carrier as 
discriminatory, see DISCRIMINATION, 1. 


WATER. 
Duty of municipality to supply water without discrimination regard- 
less of contract, see DIscRIMINATION, 8. 
Supply contract between municipal plants as not releasing municipality 
from duty to serve public with water, see DISCRIMINATION, 9. 
Low water rate for municipal plant to encourage location of industries 
as discriminatory, see DISCRIMINATION, 11. 

Rights of water right contract holders as not a matter material to 
transfer proceedings of water utility, see Procepurg, 1. 

Factors in determining reasonableness of rates, see RaTEs, 34. 

Water rates, see Rates, 83-86. 

Allowances for return of various utilities, see RETURN, 29-38. 

Water supply of poor quality as not proper item to be included in 
rate base of water utility, see VALUATION, 73. 


WATER HEATING. 
Demand charge for gas consumption, see RaTEs, 50. 


WATER POWER AND WATER COURSES. 

Power of Commission to require certificate before construction of plant 
to develop water power is commenced notwithstanding fact that 
it has not yet become a utility, see CERTIFICATES OF CONVENIENCE 
AND NECEssITY, 8. 

Lack of permit from Federal Commission to exploit water power by 
electric company as not a ground for refusal of state certificate, 
see CERTIFICATES OF CONVENIENCE AND NECESSITY, 9. 

Power to require applicant for water power certificate to prove finan- 
cial ability, see CERTIFICATES OF CONVENIENCE AND NECEssITY, 10. 

Lack of Commission power to dispose of state property under guise of 
condition to the issuance of a certificate, see ComMissions, 14. 

Statute permitting condemnation of minor ownership of water power 
source in favor of major ownership as not a violation of equal 
protection, see CONSTITUTIONAL Law, 23. 

Power company as not authorized to condemn property consisting of 
different sites without approval of Public Service Commission, see 
EMINENT DoMAIN, 1. 

P.U.R.1928D. 
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WATER POWER AND WATER COURSES—continued. 
Construction of hydroelectric plant by promoters having distribution 
rights in a surrounding territory as not an extension of existing 
rates, see EQUIPMENT AND CONSTRUCTION, 3. 


1. The reconstruction of a dam to an increased capacity for the pro- 
duction of additional current which is to be delivered beyond the state 
borders is not for the “public use and benefit” within the meaning of an 
act providing for such reconstruction where the Public Service Commission 
shall find the same to be for “public use and benefit,” unless the state 
reserves jurisdiction over the total amount of power developed, for the 
purpose of protecting the local state demand, and unless there is demand 
for some additional consumption within the state. Re Bellows Falls Canal 
Co. (N. H.) 398. 

2. A public service law giving the State Commission control over the 
exportation of hydroelectric energy beyond the state boundary has no 
application to a case where a dam is constructed on a river within the 
state, but the power is generated beyond the state limits. Re Bellows Falls 
Canal Co. (N. H.) 398. 

3. Reconstruction of a dam for increased capacity was approved where 
the petitioner, a foreign corporation, stipulated that it would submit to 
the jurisdiction of the local Commission as to the amount of electricity 
generated in an adjoining state by the water diverted within the state, and 
should be delivered to the local public and the terms upon which it should 
be furnished. Re Bellows Falls Canal Co. (N. H.) 398. 

4. Where the real property holdings of two parties seeking to develop 
power along the same stream are not useful for the operation of more than 
one plant for the generation of power where the development of either 
would cripple the other, only one power site can exist, and the Public Serv- 
ice Commission rather than the Water Power Commission is by law the 
appropriate official agency to determine which party should be given the 
site. People ex rel. Horton v. Prendergast (N. Y. Ct. App.) 198. 

5. An applicant for the right to develop water power of a stream 
owning 28 feet of a total head of 50 feet was held to possess the major 
part of the power site as compared with a conflicting applicant claiming 
only 22 feet. People ex rel. Horton v. Prendergast (N. Y. Ct. App.) 198. 

6. Whether the use of additional power obtained from a hydroelectric 
project constitutes a public use is a subject for judicial inquiry and does 
not lie within the jurisdiction of the legislature or its agents to determine. 
People ex rel. Horton v. Prendergast (N. Y. Ct. App.) 198. 

7. The use of additional light, heat and power to be obtained by a 
company seeking to develop a hydroelectric project was held to be subject 
to public demand. People ex rel. Horton v. Prendergast (N. Y. Ct. App.) 
198, 

8. The power to be generated at a site proposed for hydroelectrical 
development was held to be for a public use and subject to public demand 
where the company seeking authority to develop the site was entirely within 
the jurisdiction of the Commission and already engaged in a widespread 
utility business. People ex rel. Horton v. Prendergast (N. ¥. Ct. App.), 
198. 

P.U.R.1928D. 
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WATER POWER AND WATER COURSES—continued. 

9. The court cannot take judicial notice concerning the exact point 
at which the navigable capacity of a stream ends, and unnavigability be- 
gins. Tennessee Eastern Electric Co. v. Hannah (Tenn. Ch. Ct.) 50. 

10. The bed of a stream in which there is a public easement for floatage 
is the property of the riparian owners at and above the point of any pro- 
posed development, Tennessee Eastern Electric Co. v. Hannah (Tenn. Ch. 
Ct.) 50. 

11. The usufructuary right to the water of a stream for power pur- 
poses is subject to the rights of the state and of the United States to pre- 
serve the navigable capacity of the lower part of the stream and that into 
which it flows. Tennessee Eastern Electric Co. v. Hannah (Tenn. Ch. Ct.) 
50. 

12. Section 23 of the Federal Water Power Act dealing with unnavigable 
waters is only for the purpose of preventing the diversion, consumption, 
or obstruction to the unnavigable sources of a navigable stream to the 
extent that would injure the navigable capacity of the stream as it ap- 
proached the mouth and became adapted to public navigation. Tennessee 
Eastern Electric Co. v. Hannah (Tenn. Ch. Ct.) 50. 

13. A dam erected in the source of a navigable stream at a point where 
it is not navigable, for the purposes of power development and not of naviga- 
tion, is not a Federal instrumentality under the Federal Water Power Act 
(§ 3), even though the Federal Government has the right so to regulate 
the construction that the navigable capacity of the lower stream will not 
be affected. _Tennessee Eastern Electric Co. v. Hannah (Tenn. Ch. Ct.) 50. 

14. The enactment of state laws requiring supervision and certificates 
by the Commission for all constructions within the state for the purpose 
of exploiting water power is an exercise of the state police power to pre- 
serve from wasteful use the natural resources in the state for the general 
welfare of the people. Tennessee Eastern Electric Co. v. Hannah (Tenn. 
Ch. Ct.) 50. 

15. A utility seeking to develop water power is entitled of right to 
know whether the action of a State Commission on its application is not 
validly effective before making application to a Federal Commission in 
view of the Federal Act declaring that no license will be granted by the 
latter until the applicant has complied with state law. Tennessee Eastern 
Electric Co. v. Hannah (Tenn. Ch. Ct.) 50. 

16. The payment of one mill per kilowatt hour imposed as a condition 
for the issuance of a certificate of convenience and necessity upon an ap- 
plicant seeking to develop water power cannot be justified as a fee in the 
nature of a rental for the use of the state’s property, where it is not shown 
that the state owns any of the land which will be needed in the proposed 
development. Tennessee Eastern Electric Co. v. Hannah (Tenn. Ch. Ct.) 
50. 

17. A Commission rule requiring operators of any power development 
on navigable streams within the state to comply with United States Laws 
with respect thereto was held enforceable. Tennessee Eastern Electric Co. 
v. Hannah (Tenn. Ch. Ct.) 50. 

18. A condition to the issuance of a certificate that the applicant there- 


P.U.R.1928D. 
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WATER POWER AND WATER COURSES—continued. 
for should not in any future rate proceeding consider as part of the rate 
bases the value of any water rights granted by the Commission, state, or 
Federal government in excess of the cost of acquisition at the time thereof, 
was held unreasonable and arbitrary where the constitutional validity of 
such a bargain was in high dispute and susceptible to final determination 
only in the Federal courts, in view of the binding effect the acceptance might 
have on the applicant, who might thereupon be estopped from claiming the 
protection of any ensuing Federal decision in its favor. Tennessee Eastern 
Flectric Co. v. Hannah (Tenn. Ch. Ct.) 50. 

19. The Wisconsin Railroad Commission has no power to grant permits 
for the construction of roadways or bridges over navigable waters. Re 
Voorhees (Wis.) 441. 


WATER RIGHTS. 
Amortization of value of water rights arising under contract for a 


term of years, see RETURN, 4. 
Valuation of, see VaLuaTION, 71-80. 


WATER UTILITY. 
Depreciation allowed, see DEPRECIATION, 21, 23. 


WORKING CAPITAL. 
Treatment of, see VALUATION, 48-55. 


ZONES. 
Electric zone rates as not advisable in metropolitan area, see Rates, 61. 


P.U.R.1928D, 
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